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HOUSE     OF     LORDS 


ON  APPEALS  AND  WRITS  OP  ERROR. 


HOLLIER   V.   EYRE. 

1840. 

Charlbs  Hollier Appellant 

Robert  Hedges  Eyre  and  Others    ....    Bespondents. 

Deed  of  Annuity,    Principal  or  Surety, 

By  deed  of  annuity,  in  consideration  of  9000/.  therein  stated  to  be  paid  to 
L.  £.  M.  and  M. ,  the  said  L.  granted  to  Messrs.  D.  &  H.  an  annuity 
or  clear  yearly  rent  of  1800/.  for  three  lives,  charged  upon  his  estate  ; 
and  L.  £.  M.  and  M.  covenanted  to  pay  the  said  annuity  or  yearly 
rent,  with  a  proviso  for  repurchase  by  them,  or  any  or  either  of  them. 
And  they  executed  their  joint  and  several  bond  and  warrant  of  attor- 
ney to  confess  judgment  on  the  bond,  the  judgment  to  be  as  a  further 
security  for  the  annuity,  and  to  be  entered  forthwith  against  L.  and 
£. ,  but  not  against  M.  and  M.  until  default  of  payment,  and  execution 
not  to  be  entered  on  the  judgment  against  L.  and  E.  until  the  annuity 
should  be  forty  days  in  arrear ;  and  E. ,  for  further  securing  the 
annuity,  agreed,  in  the  event  of  not  becoming  the  purchaser  of  L.'s 
estate  in  twelve  months,  to  assign,  at  L.'s  expense,  a  mortgage  which 
E.  held  on  it,  and  also  to  procure  the  guaranty  of  a  competent  person 
for  payment  of  the  annuity. 

Held  by  tiie  Lords  (reversing  the  decree  of  the  Court  below),  that  E.  was 
a  principal  grantor  of  the  annuity,  and  not  a  surety. 

The  question  whether  a  person  is  principal  or  surety  in  the  grant  of 
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annuity  ib  to  be  determined  on  the  tenns  of  the  instruments  ;  no  ex- 
traneous evidence  is  admissible  for  that  purpose  {infra ^  p.  45).* 
Any  equities  between  grantors  of  an  annuity  are  not  to  affect  the  gran- 
tees, unless  they  have  notice  of  them  at  the  time  of  the  grant  (infra  j 
p.  51). » 


1  See  Bull  v.  Allen,  10  Conn.  101;  The  Claremont  Bank  v.  Wood,  10 
Vt.  582;  Yates  v.  Donaldson,  5  Md.  389;  Strong  r.  Foster,  17  C.  B.  201; 
Bigelow  V.  Colton,  13  Gray,  300;  Pooley  v.  Harradine,  7  £1.  &  Bl.  431; 
Greenough  v.  McClelland,  2  £1.  &  £1.  46;  Tindal,  C.  J.,  in  Abbott  v, 
Hendricks,  1  Man.  &  Gr.  701,  794;  Ashbee  v.  Pidduck,  1  M.  &  W.  564; 
Ward  V.  John8on>  6  Munf .  6  ;  Steptoe  v,  Harvey,  7  Leigh,  501 ;  Deberry 
v»  Adams,  9  Yerger,  52;  Dozier  v.  Lea,  7  Humph.  520;  Rntard  v.  Davis, 
1  Zabr.  632;  Tate  v.  Wymond,  7  Blackf.  240;  Rees  v.  Berrington,  2  Ves. 
Jr.  540;  Bank  of  Steubenville  v.  Hoge,  6  Ohio,  17;  Bank  of  Steubenville 
9.  Leavitt,  5  Ohio,  207;  Sprigg  v.  Bank  of  Mt.  Pleasant,  10  Peters,  257; 
8.  c.  14  Peters,  201.  In  Hall  v.  Wilcox,  2  Mood.  &  Mai.  58,  Lord  Ten- 
TERDEN  is  reported  to  have  held,  that  one  of  the  makers  of  a  joint  note 
may  show  that  he  was  a  mere  surety  for  the  other  maker,  and  so  known 
to  the  plaintiff  (the  payee),  and  that  the  latter  had  taken  a  composition 
from  the  principal  debtor.  So  it  has  been  held  that  parol  evidence  is  ad- 
missible to  show  that  one  of  the  joint  makers  of  a  promissory  note  was 
only  a  surety  for  the  other,  and  that  the  plaintiff,  knowing  this  fact,  had 
given  time  to  the  principal  for  payment  without  his  consent  or  knowledge. 
Grafton  Bank  v.  Kent,  4  N.  H.  221 ;  Harris  v.  Brooks,  21  Pick.  195.  See 
Smith  V,  Bing,  3  Ohio,  185;  Davis  v.  Barrington,  30  N.  H.  517;  Carpen- 
ter t*.  King,  9  Met.  511;  The  Branch  Bank  v,  James,  9  Ala.  949;  1  Chitty 
Contr.  (Uth  Am.  ed.)  145  note  (a),  146;  2  Am.  Lead.  Cas.  (4th  ed.)  403. 
This  defence  is  of  an  equitable  character,  and  is  admitted  at  law  in 
£ngland  under  the  right  to  defend  upon  equitable  grounds.  See  Pooley 
V.  Harradine,  7  £1.  &  Bl.  431 ;  Greenough  v,  McClelland,  2  £1.  &  £1. 
424;  Da  vies  v,  Stainbank,  6  De  G.,  M.  &  G.  679,  696.  It  is  generally 
well  established  in  the  United  States  that  extrinsic  evidence  is  admissible, 
either  at  law  or  in  equity,  for  the  purpose  of  showing  that  one  of  several 
parties  to  a  joint  and  several  contract,  whether  under  seal  or  not,  is  a  mere 
surety,  even  when  he  appears  on  the  face  of  the  contract  as  principal.  See 
Grafton  Bank  v.  Kent,  4  N.  H.  221;  Harris  v.  Brooks,  21  Pick.  195;  Car- 
penter V.  King,  9  Met.  511;  The  Branch  Bank  v.  James,  9  Ala.  949; 
Schroeppel  v.  Shaw,  5  Barb.  580;  s.  c.  3  Comst.  446;  Artcher  v.  Douglass, 
5  Denio,  509;  Wilson  t?.  Green,  25  Vt.  450;  Holti;.  Bodey,  18  Penn.  St. 
207;  Bank  of  Steubenville  v.  Hoge,  6  Ohio,  17  ;  Grant  v.  Ferguson,  9 
Missou.  123;  Mariners  Bank  v.  Abbott,  28  Maine,  280;  Lime  Rock  Bank 
V.  Mallett,  34  Maine,  547;  2  Am.  Lead.  Cas.  (4th  ed.)  400,  436;  Core  v. 
Wilson,  40  Ind.  204. 

'  See  the  remarks  of  Coleridge,  J.  upon  this  marginal  note,  in 
Pooley  V,  Harradine,  7  £1.  &  Bl.  436,  quoted,  post,  p.  62,  note  (1)  ;  see 
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Practice. 


Sapplemental  cases  need  not  be  lodged  upon  reyiving  an  appeal  vrhich 
became  abated  after  a  full  hearing  (tn/ra,  p.  43).* 

April  13,  14;  May  4,  5,  1840.    May  2,  1842. 

Marcus  Blake  Lynch,  late  of  Galway,  deceased,  was,  in 
the  year  1818,  seised  in  fee  of  an  estate  in  the  county  of  Gal- 
way, called  Barna,  subject  (among  other  incumbrances) 
to  a  mortgage,  which  in  1816  *  became  vested  in  Mrs.  *  2 
Mary  Wilkins,  who,  having  shortly  afterwards  filed  a  bill 
of  foreclosure  in  the  Court  of  Exchequer  in  Ireland,  obtained 
the  usual  decree  for  a  sale  in  Jupe,  1818.  By  an  indenture, 
dated  the  1st  of  December,  1818,  M.  B.  Lynch  and  Mary 
Wilkins  assigned  the  mortgage  to  Robert  Hedges  Eyre  (the 
respondent),  for  '5848Z.  16«.  9d^  On  the  20th  of  December, 
1819,  the  lands  were  set.  up  for  sale  under  the  decree,  and 
sold  for  35,000Z.  to  a  person  who  bid  in  the  name  of  Robert 
Hedges  Maunsell  without  his  knowledge ;  and  upon  his  stat- 
ing that  fact  to  the  Court,  he  was  discharged  from  the  pur- 
chase. On  the  10th  of  August,  1820,  the  lands  were  again 
set  up,  and  sold  to  a  Mr.  Reddington  for  27,500Z. ;  but  this 
sale  having  been  considered  as  at  an  undervalue,  the  biddings 
were  opened  in  December,  1820,  and  thereupon  Edward  Eyre 
Maunsell  was  declared  the  purchaser  for  28,5002. 

The  said  R.  H.  Maunsell  and  E.  E.  Maunsell,  and  George 
Maunsell,  herein  after  mentioned,  were  nephews  of  the  respon- 
dent R.  H.  Eyre :  E.  E.  Maunsell  was  his  attorney  in  the  said 

also  GafaD  o.  Niemzewiez,  1  Paige,  614  ;  s.  o.  11  Wend.  812  ;  Elwood  v. 
Dienfendorf ,  6 Barb.  808;  Wilson  v.  Foot,  11  Met.  285;  Burke  v.  Cniger, 
8  Texas,  66;  8  Lead.  Cas.  in  £q.  (dd  Am.  ed.)  [836],  571>573.  It  seems 
to  be  well  settled,  that  the  time  at  which  the  notice  is  given  is  immaterial; 
and  that  the  creditor  is  bound  not  to  interfere  vrith  the  equity  of  the 
surety,  after  it  has  once  been  brought  to  his  knowledge,  although  origi- 
nally ignorant  of  its  existence.  The  Branch  Bank  r.  James,  0  Ala.  469  ; 
Nichols  V,  Parsons,  6  N.  H.  30.  It  is  not  necessary  that  the  plaintiff 
(the  creditor)  should  have  agreed  to  treat  the  defendant  as  surety. 
Greenough  v.  McClelland,  2  £1.  &  Bl.  424  ;  Pooley  v.  Harradine,  7  £1.  & 
Bl.  431;  Dayis  v,  Stainbank,  6  De  6.,  M.  &  G.  670;  but  see  Strong  v. 
Foster,  17  C.  B.  201;  Manley  v.  Boycot,  2  £1.  &  BL  46;  Yates  v.  Donald- 
son, 5  Md.  380. 

«  See  2  Dan.  Ch.  Pr.  (4th.  Am.  ed.)  1501. 
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foreclosure  suit,  and  6.  Maunsell  was  the  receiver  and  mana- 
ger of  his  estates  in  the  county  of  Galway. 

In  order  to  procure  a  sum  sufficient  to  make  the  necessary 
deposit  of  one-fourth  of  the  said  purchase-money  in  Court,  a 
negotiation  was  entered  into  through  a  Mr.  Coneys,  a  friend 
of  M.  B.  Lynch,  with  a  Mr.  Rowley,  the  solicitor  of  Messrs. 
Henry  Dawson  and  Charles  HoUier,  of  London,  who  agreed 
to  lend  a  sum  of  9000f.  on  an  annuity  of  1800?.  for  three  lives, 
redeemable  at  the  end  of  a  year,  to  be  secured  in  the  manner 
herein  after  stated. 

Accordingly,  by  a  deed  bearing  date  the  25th  of  January, 
1821,  made  between  the  said  M.  B.  Lynch,  R.  Hedges 
*8  Eyre,  E.  E.  Maunsell  and  George  Maunsell,  'of  the 
first  part ;  the  said  Henry  Dawson  (since  deceased)  and 
C.  Hollier  (the  appellant),  of  the  second  part ;  and  George 
Capron,  of  London,  gentleman  (as  trustee),  of  the  third  part ; 
—  reciting  that  Lynch,  Eyre,  and  the  two  Maunsells  had 
contracted  with  Dawson  and  Hollier  for  the  sale  to  them  of 
an  annuity  of  1800?.  (English  money)  at  the  price  of  9000Z. 
(English)  for  the  term  of  ninety-nine  years,  if  Dawson  and 
Hollier  and  one  W.  Watkins,  of  London,  or  any  or  either  of 
them,  should  so  long  live,  to  be  charged  on  the  lands  of  Bama, 
and  to  be  secured  by  the  joint  and  several  bond  of  Lynch, 
Eyre,  and  E.  E.  and  G.  Maunsell,  with  a  joint  and  several 
warrant  of  attorney  to  confess  judgment  against  them,  and 
also  by  a  certain  indenture  of  covenant  relating  to  the  said 
mortgage  sum  of  6848Z.  16».  9d, ;  and  that  upon  the  treaty 
for  the  sale  of  the  said,  annuity,  it  had  been  agreed  that  the 
costs  and  charges  of  preparing  and  perfecting  the  securities 
for  the  same,  both  in  England  and  Ireland,  should  be  paid  by 
Lynch,  Eyre,  and  the  Maunsells,  and  that  the  payment  of  the 
said  annuity  should  be  further  secured  by  the  covenant  of  a 
Mr.  Harman  for  one  year,  in  case  default  should  be  made  in 
such  payment  for  fourteen  days  after  any  of  the  days  ap- 
pointed for  payment  of  the  same ;  and  that  R.  Hedges  Eyre 
should  enter  into  a  covenant  to  procure,  at  the  expiration  of 
the  year,  a  similar  covenant  from  the  said  Harman,  or  some 
other  competent  person  to  be  approved  of  by  Dawson  and 
Hollier,  for  payment  of  the  said  annuity  for  three  years 
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thence  next  ensuing,  or  until  the  jsame  should  be  repur- 
chased, and  to  procure  similar  covenants  at  the  expiration  of 
each  period  of  three  years  whilst  the  annuity  continued  to  be 
payable;  and  also  reciting  that  Lynch,  Eyre,  and  the  two 
Maunsells  had  by  their  bond,  bearing  even  date  with 
these  presents,  *  jointly  and  severally  become  bound  *4 
unto  Dawson  and  HoUier,  their  executors,  administra- 
tors, and  assigns,  in  the  penal  sum  of  18,000Z.  with  warrant 
of  attorney,  to  the  intent  that  judgment  should  be  entered 
up  against  Lynch  and  Eyre  immediately,  and  i^ainst  the  two 
Maunsells,  when  default  should  be  made  in  the  payment  of 
the  annuity  ;  and  that  the  said  agreement,  so  far  as  respected 
the  mortgage  sum  of  5848Z.  16«.  9el.,  and  the  covenant  of 
Harman  for  payment  of  the  annuity  for  one  year,  and  the 
covenant  of  Eyre  for  procuring  similar  covenants  from  Har« 
man  or  other  competent  person  (as  above  stated),  was  in- 
tended to  be  carried  into  effect  by  separate  indentures  of 
even  date  with  these  presents.  It  was  witnessed,  that  in 
pursuance  of  the  said  agreement,  and  in  consideration  of  the 
said  sum  of  90002.  stated  to  be  paid  by  Dawson  and  HoUier 
to  Lynch,  Eyre,  and  the  two  Maunsells  (the  receipt  of  which 
sum  Lynch,  Eyre,  and  the  Maunsells  thereby  acknowledged), 
Ljmch  granted  unto  Dawson  and  HoUier,  their  executors, 
administrators,  and  assigns,  one  annuity  or  clear  yearly  rent- 
chai*ge  of  1800{.  payable  during  the  term  of  ninety-nine  years, 
if  Dawson,  HoUier,  and  Watkins,  or  any  or  either  of  them 
should  so  long  live,  to  be  charged  and  chargeable  upon  the 
Bama  estate,  and  aU  Lynch's  other  property  in  the  county  of 
Gal  way ;  and  he  covenanted  that  in  case  the  annuity  should  be 
in  arrear  for  twenty*one  days,  Dawson  and  HoUier  should  be  at 
liberty  to  enter  and  distrain  upon  the  premises  charged  there- 
with ;  and  he  created  a  trust  term  of  one  hundred  years  in  Mr. 
Capron,  for  more  effectuaUy  securing  the  annuity. 

The  deed  then  contained  a  covenant  on  the  part  of  Lynch, 
Eyre,  and  the  two  Maunsells,  to  pay  the  said  annuity,  yearly 
sum,  or  rent  of  1800^.,  when  the  same  should  become  due  as 
aforesaid ;  and  also  a  covenant  for  title  and  for  further 
assurance,  on  the  part  of  *  Lynch ;  and  a  stipulation  on  *  5 
the  part  of  Dawson  and  HoUier,  that  no  execution  should 
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be  issued  upon  the  judgment  to  be  entered  up  against  Lynch, 
Eyre,  and  the  Maunsells,  on  their  bond,  until  the  annuity 
should  be  in  arrear  for  forty  days  next  after  the  same  should 
become  due  ;  and  also  a  provision  to  enable  them,  or  any  of 
them,  to  repurchase  the  annuity  at  the  expiration  of  twelve 
'  months,  upon  giving  three  months'  notice,  and  paying  all  costs 
and  arrears.  The  receipt  indorsed  on  the  deed  for  90007.  was 
signed  by  Lynch,  Eyre,  and  E.  E.  and  6.  Maunsell. 

A  bond,  as  recited  in  the  deed,  was  executed  on  the  same 
day,  and  also  a  warrant  of  attorney  authorizing  judgment  to 
be  entered  thereon  against  Lynch  and  Eyre  forthwith,  but 
not  against  the  Maunsells  until  default  should  be  made  in  the 
payment  of  the  annuity ;  and  a  memorandum  of  the  same 
date  was  also  executed,  stating  that  execution  should  not  be 
issued  on  the  judgment  against  Lynch  and  Eyre  until  default 
should  be  made  in  the  payment  of  the  annuity  for  forty 
days ;  and  that  judgment  should  not  be  entered  up  against 
the  Maunsells  until  default  should  be  made  in  the  payment 
of  the  annuity. 

Articles  of  agreement  of  the  same  date  were  drawn  up, 
reciting  the  deed  of  annuity,  and  the  bond  and  warrant  of 
attorney,  and  that  the  said  R.  Hedges  Eyre  was  entitled  to  a 
mortgage  debt  of  58487.  16«.  9d,  secured  on  the  estates  of 
Lynch  ;  and  that  it  had  been  agreed  at  the  execution  of  the 
before  mentioned  securities  that  he.  Eyre,  should,  in  the  event 
of  his  not  becoming  within  twelve  months  the  purchaser  of 
the  Barna  estate,  assign  the  mortgage  on  trust  to  secure  the 
payment  of  the  said  annuity,  in  case  the  same  should  be  in 
arrear  for  thirty  days  after  any  of  the  days  of  payment ; 
*  6  or,  in  case  the  sum  secured  by  the  moiigage  *  should  be 
paid  off  within  twelve  months ;  that  he,  Eyre,  should  vest 
that  sum  on  trust  to  secure  the  annuity;  or  if  he  should 
become  the  purchaser  of  the  said  estate,  then  that  he  should 
at  his  own  expense  charge  it  with  the  annuity,  so  that  the 
same  should  be  made  a  primary  charge  to  the  said  mortgage, 
or  the  mortgage  should  in  like  manner  be  assigned  as  a  pri- 
mary charge  to  secure  the  annuity ;  and  reciting,  that  as  a 
further  security  for  the  annuity,  the  said  R.  Hedges  Eyre  had 
agreed  at  the  time  of  the  execution  of  the  said  securities,  in 
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case  the  annuity  should  not  be  paid  ofiF  at  the  expiration  of 
twelve  months,  to  cause  Mr.  Harman,  or  some  other  person 
to  the  satisfaction  of  Dawson  and  HoUier,  to  execute  a  deed 
.of  covenant  at  Eyre's  expense,  guaranteeing  the  payment  of 
the  annuity  so  long  as  it  should  continue  payable. 

To  these  articles  were  annexed  the  following  undertak- 
ings: — 

^^  We  undertake  to  cause  the  said  R.  H.  Eyre  immediately 
to  execute  a  deed,  to  be  prepared  by  the  solicitor  of  the  said 
H.  Dawson  and  C.  HoUier,  and  at  Mr.  Lynch's  expense,  cov- 
enanting to  perform  the  several  agreements  before  mentioned, 
and  conformable  thereto.  R.  H.  Maunsell, 

E.  Eyre  Maunsell." 

"  I  undertake  to  execute  a  deed  of  covenant  for  the  per- 
formance of  the  above  agreement,  and  in  every  other  respect 
to  carry  the  arrangement  into  effect,  but  at  Mr.  Lynch's  ex- 
pense. Robert  Hedges  Etre." 

^'  I  undertake,  as  far  as  I  am  concerned  in  the  above  agree- 
ment, to  carry  it  into  effect.  Marcus  Blake  Lynch." 

"  I  concur  in  the  above  agreement.        Henry  Dawson." 

The  deed  of  annuity,  bond,  warrant  of  attorney,  and 
articles  of  agreement,  had  been  prepared  in  London, 
*for  securing  an  annuity  of  1600Z.  on  an  advance  of  *7 
8000Z. ;  but  on  Mr.  Rowley's  arrival  in  Dublin  with 
them  ready  for  execution,  it  was  arranged  between  him  and 
the  Maunsells  that  the  annuity  should  be  increased  to  1800Z., 
and  the  consideration  money  to  9000Z.  The  deed  and  other 
instruments  having  been  altered  accordingly,  Mr.  Rowley 
proceeded  with  them  to  Cork,  where  the  respondent  R.  H. 
Eyre  was  then  staying,  and  finding  him  at  a  hotel  there  late 
at  night,  obtained  his  signature  to  all  the  instruments.  Mr. 
Rowley  then  returned  to  Dublin,  and  had  the  instruments 
executed  by  Lynch  and  the  Maunsells ;  and  by  an  arrange- 
ment with  them,  he,  from  the  consideration  money  of  90002., 
deducted  480Z.  13«.  4d.  for  the  costs  of  the  securities  and  his 
own  travelling  and  other  expenses,  and  also  1743Z.  15«.  for 
one  year's  payment  of  the  annuity  in  advance  (minus  the 
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discount),  for  which  he  gave  four  quarterly  receipts,  dated 
respectively  the  25th  of  April,  25th  of  July,  and  25th  of 
October,  1821,  and  25th  of  January,  1822.  The  residue, 
being  67752.  lis.  8(2.,  was  handed  over  to  Edward  Eyre 
Maunsell,  who  paid  the  same  into  Court  su9  a  deposit  for 
the  purchase  of  the  estate. 

The  sale  having  been  again  opened  in  May,  1821,  Edward 
E.  Maunsell  was  a  second  time  declared  the  purchaser  on  the 
25th  of  June  following,  for  31,2502,  As  it  then  became 
necessary  to  make  an  increased  deposit,  another  negotiation 
was  carried  on  by  him  with  Dawson  and  Hollier,  through 
their  agent  Rowley,  when  a  further  sum  of  10002.  was  ad- 
vanced by  them  for  a  further  annuity  of  B02.,  to  be  secured 
in  the  same  manner  as  the  former.  In  the  correspondence 
between  Edward  E.  Maunsell  and  Rowley  on  that  occasion, 
it  was  arranged  that  if  the  former  advanced  sum  should 
*  8  be  retained  beyond  the  year,  the  annuity  for  it  *  should 
be  reduced  to  8102.,  and  thenceforward  the  two  annui- 
ties should  be  consolidated  into  one  of  9002.  Edward  E. 
Maunsell  some  time  afterwards,  having  procured  a  report  of 
unmarketable  title,  obtained  an  order  of  Court  to  be  paid 
back  his  deposit,  the  greater  part  of  which  was  then  applied 
in  paying  off  incumbrances  on  the  Bama  estate. 

From  1821  to  1825,  George  Maunsell,  who  was  appointed 
receiver  over  Lynch's  estates,  paid  the  sum  of  9002.  a  year  to 
Dawson  and  Hollier,  being  at  the  rate  of  9  per  cent  on  the 
said  two  sums  of  90002.  and  10002.  In  January,  1827,  the 
annuity  being  then  about  two  years  in  arrear,  judgment  was 
entered  up  on  the  bond  in  the  Court  of  Exchequer  in  Ireland, 
and  execution  was  issued  thereon  against  the  respondent  R. 
H.  Eyre,  for  16202.,  being  two  years'  arrear  of  the  reduced 
annuity  on  the  90002. ;  but  no  breaches  having  been  assigned 
on  the  judgment,  the  execution  was,  on  the  respondent's 
application,  set  aside  on  that  ground. 

In  October,  1828,  Dawson  and  Hollier  filed  a  bill  in  the 
Court  of  Chancery  in  Ireland  against  Ljrnch,  R.  H.  Eyre,  and 
the  Maunsells,  parties  to  the  above  recited  securities,  and 
against  several  other  persons  interested  in  Lynches  estates, 
praying  that  Lynch,  Eyre,  and  the  MaunseUa  might,  in  con-* 
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Bideration  of  the  said  10002.,  grant  and  seoure  an  annuity  of 
90Z.  in  the  same  manner  as  the  former  annuity  of  1800Z.  had 
been  granted  and  secured,  and  that  the  said  plaintiffs  might 
be  decreed  to  have  been  entitled  to  such  annuity  of  90L  from 
the  day  of  payment  of  the  said  IQQOL ;  and  also  that  an 
account  might  be  taken  of  what  was  due  to  them  in  respect 
of  the  two  annuities  of  1800/.  and  90/.,  and  that  the  same 
might  be  paid  out  of  the  Barna  estate. 

•  M.  B.  Lynch  died  in  January,  1829.  The  said  bill  •  9 
by  Dawson  and  HoUier  was  not  revived,  nor  any  pro* 
ceeding  had  therein.  They  proceeded  upon  the  judgment 
entered  up  against-  the  respondent  on  the  bond ;  and  having 
suggested  breaches  thereon,  and  sued  out  a  writ  of  inquiry, 
they  obtained  a  verdict  in  October,  1881,  for  4860/.,  being 
six  years'  arrears  of  the  reduced  annuity  of  810/. 

In  November,  1831,  the  respondent  B.  H.  Eyre  filed  the 
bill  in  this  cause  against  Dawson  and  HoUier,  making  the 
two  Maunsells,  and  the  heir-at-law  and  personal  representa- 
tive of  Lynch,  parties  defendants  thereto ;  and  after  stating 
the  said  bill  of  Dawson  and  Hollier,  and  setting  forth  the 
substance  of  the  matters  herein  before  stated,  the  bill  prayed 
that  Dawson  and  Hollier  might  be  restrained  from  proceeding 
at  law  against  the  respondent  on  the  judgment  obtained 
against  him,  and  from  issuing,  or  levying  under,  any  execu- 
tion obtained  on  the  said  verdict ;  that  the  securities  obtained 
from  him  might  be  declared  to  be  fraudulent  and  void  aa 
against  him,  if  necessary,  on  such  terms  as  to  the  Court 
should  aeem  fit;  and  that  Dawson  and  Hollier  might  be 
ordered  to  enter  satisfaction  on  the  roll  of  the  said  judgment, 
and  to  deliver  up  the  bond  to  be  cancelled  ;  and  that  the  bill 
might  be  taken  as  a  cross-bill  to  the  said  bill  filed  by  Dawson 
and  Hollier,  &c. 

The  aUegations  in  the  bill  to  sustain  this  piayer  were,  in 
substance,  that  M.  B.  Lynch,  being  extremely  averse  to  the 
sale  of  hia  estate,  induced  Edward  E.  Maunsell  to  act  in  con- 
cert with  him  to  prevent  an  effectual  sale  thereof:  that  the 
biddings  and  purchases  by  the  Maunsells  were  for  the  benefit 
of  and  in  trust  for  Lynch:  that  the  respondent  never  author- 
ized any  person  to  bid  for  him,  and  never  entertained  any 
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*10  *  intention  of  becoming  a  purchaser  of  the  estate: 
that  the  negotiation  for  the  advance  of  8000Z.  had  been 
nearly  concluded  when  application  was  made  to  the  respon- 
dent to  join  as  one  of  the  sureties  for  payment  of  the  annuity, 
and  that  he  consented  under  the  idea  that  the  said  sum  would 
enable  Lynch  to  pay  the  pressing  creditors  who  had  incum- 
brances on  his  estate  prior  to  the  respondent's  mortgage: 
that  he  never  authorized  Mr.  Coneys,  or  any  other  person,  to 
procure  the  said  8000Z.  for  him :  that  the  arrangement  to  in- 
crease the  annuity  to  1800Z.,  and  the  consideration  to  9000Z., 
was  concluded  between  Rowley  and  the  other  parties  without 
any  communication  thereof  to  the  respondent :  that  he  had 
been  called  down  from  his  bedroom  on  Rowley's  arrival  in 
Cork,  at  an  unseasonable  hour  of  the  night,  and  required 
forthwith  to  execute  the  said  securities;  and  then  Rowley 
informed  him  that  the  sum  to  be  advanced  was  increased  to 
9000Z.,  with  a  corresponding  increase  in  the  annuity ;  and 
that  on  his  return  to  Dublin,  he,  Rowley,  would  pay  Lynch 
the  8000Z.,  and  remit  the  additional  1000/.  to  him  as  soon  as 
he  should  arrive  in  London :  that  the  respondent  executed 
the  dijBferent  instruments  for  collaterally  securing  pajment  of 
the  annuity,  in  utter  ignorance,  as  well  of  the  reasons  which 
led  to  the  alteration  of  the  original  terms  of  the  agreement, 
as  of  the  intended  retention  of  the  first  year's  annuity  out  of 
the  consideration  money:  that  the  concealment  of  the  ar- 
rangement in  that  respect  was  a  fraud  on  him :  that  the  said 
instruments  of  security  showed  that  Lynch  alone  granted  the 
annuity,  and  the  respondent  and  the  Maunsells  joined  as  sure- 
ties, particularly  the  undertaking  by  the  respondent  to  per- 
form the  covenant  to  carry  the  agreement  into  effect, 
*  11  *'*'  but  at  Mr.  Lynch's  expense :  "  *  that  the  same  was 
shown  by  the  correspondence  which  took  place  from 
time  to  time  between  Rowley  and  the  Maunsells,  and  also  by 
the  statements  in  the  bill  filed  by  Dawson  and  HoUier  in 
1828,  treating  Lynch  as  the  principal  debtor,  and  the  respon- 
dent merely  as  a  surety  for  him :  and  lastly,  that  in  June, 
1821,  on  the  further  advance  of  10002.  by  Dawson  and  Hol- 
lier,  a  new  agreement,  entirely  superseding^  the  first  agree- 
ment, was  entered  into  by  Rowley  on  behalf  of  Dawson  and 
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HoUier,  and  by  the  Maunsells  as  the  agents  of  Lynch,  with- 
out any  communication  with  the  respondent,  by  which  it  was 
agreed  that  Dawson  and  HoUier  should  release  the  annuity  of 
18007.,  and  that  the  90007.,  after  the  expiration  of  one  year, 
and  the  said  further  sum  of  lOOOZ.,  should  be  considered  as  a 
loan  at  9  per  cent  interest ;  and  that  by  such  new  agreement 
the  respondent  was  altogether  discharged  from  all  liability  on 
foot  of  the  said  bond :  and  the  respondent  charged  that  the 
whole  transaction  having  been  concluded  in  England,  and 
subject  to  the  laws  of  that  kingdom  relating  to  annuities,  was 
usurious,  oppressive,  and  illegal,  and  the  instruments  of  se- 
curity were  void  on  that  ground  also. 

Messrs.  Dawson  and  HoUier,  by  their  answer  to  the  bill, 
after  admitting  generally  several  matters  set  forth  therein 
and  herein  before  stated,  submitted,  in  reference  to  the  above 
allegations,  that  the  respondent,  R.  H.  Eyre,  was  not  merely 
a  surety,  but  that  he  executed  the  several  instruments  before 
recited  as  a  joint  principal  in  the  transaction.  They  denied 
any  retention  of  any  part  of  the  consideration  money  of 
9000Z.,  and  said  the  proposal  to  pay  the  one  year's  annuity 
in  advance  was  made  by  Edw.  E.  Maunsell  to  Rowley, 
stating  it  to  be  the  wish  of  all  the  grantors  *  to  pay  it,  *  12 
as  they  intended  to  repurchase  the  annuity  at  the  end 
of  the  year ;  and  accordingly,  Edw.  E.  Maunsell,  out  of  the 
80007.  handed  to  him  by  Rowley,  discharged  first  the  bill  of 
costs,  as  he  was  bound  to  do,  and  also  paid  back  to  Rowley 
7452.  158.,  which  sum,  together  with  the  lOOOZ.  that  Rowley 
had  agreed  to  remit  on  his  return  to  London,  made  up  the 
year's  payment  of  the  annuity,  minus  the  discount ;  and  they 
insisted  that  Edw.  E.  Maunsell  was  the  solicitor  of  the  respon- 
dent as  well  as  of  Lynch,  in  the  whole  transaction,  and  that 
the  respondent  was  bound  by  his  acts.  They  denied  that 
Ljrnch  was  the  contemplated  purchaser  of  his  own  estate, 
and  stated  their  belief  that  the  respondent  was  the  real  in- 
tended purchaser,  and  that  the  biddings  and  purchase  by 
Edw.  E.  Maunsell  were  for  him,  for  the  purpose  of  strength- 
ening his  political  influence  in  the  town  of  Galway,  by  so 
acquiring  a  control  over  the  freehold  tenants  on  the  estate ; 
and  that  that  was  his  chief  motive  in  taking  the  assignment 
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*10  *  intention  of  becoming  a  purchaser  of  the  estate: 
that  the  negotiation  for  the  advance  of  8000Z.  had  been 
nearly  concluded  when  application  was  made  to  the  respon- 
dent to  join  as  one  of  the  sureties  for  payment  of  the  annuity, 
and  that  he  consented  under  the  idea  that  the  said  sum  would 
enable  Lynch  to  pay  the  pressing  creditors  who  had  incum- 
brances on  his  estate  prior  to  the  respondent's  mortgage: 
that  he  never  authorized  Mr.  Coneys,  or  any  other  person,  to 
procure  the  said  80007.  for  him :  that  the  arrangement  to  in- 
crease the  annuity  to  1800/.,  and  the  consideration  to  9000/., 
was  concluded  between  Rowley  and  the  other  parties  without 
any  communication  thereof  to  the  respondent :  that  he  had 
been  called  down  from  his  bedroom  on  Rowley's  arrival  in 
Cork,  at  an  unseasonable  hour  of  the  night,  and  required 
forthwith  to  execute  the  said  securities;  and  then  Rowley 
informed  him  that  the  sum  to  be  advanced  was  increased  to 
9000/.,  with  a  corresponding  increase  in  the  annuity;  and 
that  on  his  return  to  Dublin,  he,  Rowley,  would  pay  Lynch 
the  8000/.,  and  remit  the  additional  1000/.  to  him  as  soon  as 
he  should  arrive  in  London:  that  the  respondent  executed 
the  dijBferent  instruments  for  collaterally  securing  payment  of 
the  annuity,  in  utter  ignorance,  as  well  of  the  reasons  which 
led  to  the  alteration  of  the  original  terms  of  the  agreement, 
as  of  the  intended  retention  of  the  first  year's  annuity  out  of 
the  consideration  money:  that  the  concealment  of  the  ar- 
rangement in  that  respect  was  a  fraud  on  him :  that  the  said 
instruments  of  security  showed  that  Lynch  alone  granted  the 
annuity,  and  the  respondent  and  the  Maunsells  joined  as  sure- 
ties, particularly  the  undertaking  by  the  respondent  to  per- 
form the  covenant  to  carry  the  agreement  into  effect, 
♦  11  "  but  at  Mr.  Lynch's  expense :  "  •  that  the  same  was 
shown  by  the  correspondence  which  took  place  from 
time  to  time  between  Rowley  and  the  Maunsells,  and  also  by 
the  statements  in  the  bill  filed  by  Dawson  and  Hollier  in 
1828,  treating  Lynch  as  the  principal  debtor,  and  the  respon- 
dent merely  as  a  surety  for  him :  and  lastly,  that  in  June, 
1821,  on  the  farther  advance  of  1000/.  by  Dawson  and  Hol- 
lier, a  new  agreement,  entirely  superseding  the  first  agree- 
ment, was  entered  into  by  Rowley  on  behalf  of  Dawson  and 
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Hollier,  and  by  the  Maunsells  as  the  agents  of  Lynch,  with- 
out any  communication  with  the  respondent,  by  which  it  was 
agreed  that  Dawson  and  HoUier  should  release  the  annuity  of 
1800/.,  and  that  the  90002.,  after  the  expiration  of  one  year, 
and  the  said  further  sum  of  lOOOZ.,  should  be  considered  as  a 
loan  at  9  per  cent  interest ;  and  that  by  such  new  agreement 
the  respondent  was  altogether  discharged  from  all  liability  on 
foot  of  the  said  bond :  and  the  respondent  charged  that  the 
whole  transaction  having  been  concluded  in  England,  and 
subject  to  the  laws  of  that  kingdom  relating  to  annuities,  was 
usurious,  oppressive,  and  illegal,  and  the  instruments  of  se- 
curity were  void  on  that  ground  also. 

Messrs.  Dawson  and  HoUier,  by  their  answer  to  the  bill, 
after  admitting  generally  several  matters  set  forth  therein 
and  herein  before  stated,  submitted,  in  reference  to  the  above 
allegations,  that  the  respondent,  R.  H.  Eyre,  was  not  merely 
a  surety,  but  that  he  executed  the  several  instruments  before 
recited  as  a  joint  principal  in  the  transaction.  They  denied 
any  retention  of  any  part  of  the  consideration  money  of 
90002.,  and  said  the  proposal  to  pay  the  one  year's  annuity 
in  adva*tice  was  made  by  Edw.  E.  Maunsell  to  Rowley, 
stating  it  to  be  the  wish  of  all  the  grantors  *  to  pay  it,  *  12 
as  they  intended  to  repui'chase  the  annuity  at  the  end 
of  the  year ;  and  accordingly,  Edw.  E.  Maunsell,  out  of  the 
80002.  handed  to  him  by  Rowley,  discharged  first  the  bill  of 
costs,  as  he  was  bound  to  do,  and  also  paid  back  to  Rowley 
7452.  158.,  which  sum,  together  with  the  10002.  that  Rowley 
had  agreed  to  remit  on  his  return  to  London,  made  up  the 
year's  payment  of  the  annuity,  minus  the  discount ;  and  they 
insisted  that  Edw.  E.  Maunsell  was  the  solicitor  of  the  respon- 
dent as  well  as  of  Lynch,  in  the  whole  transaction,  and  that 
the  respondent  was  bound  by  his  acts.  They  denied  that 
Lynch  was  the  contemplated  purchaser  of  his  own  estate, 
and  stated  their  belief  that  the  respondent  was  the  real  in- 
tended purchaser,  and  that  the  biddings  and  purchase  by 
Edw.  E.  Maunsell  were  for  him,  for  the  purpose  of  strength- 
ening his  political  influence  in  the  town  of  Galway,  by  so 
acquiring  a  control  over  the  freehold  tenants  on  the  estate ; 
and  that  that  was  his  chief  motive  in  taking  the  assignment 
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of  Mrs.  Wilkins's  mortgage,  as  appeared  by  this  memorandum 
in  writing,  dated  the  9th  of  October,  1819,  signed  by  Lynch 
and  E.  E.  Maunsell :  ^*  It  is  understood  by  M.  B.  Lynch,  that 
should  Mr.  R.  H.  Eyre  become  assignee  of  the  mortgage,  his 
freehold  interest  in  the  county  and  county  of  the  town  of 
Galway,  shall,  by  registry  of  freeholders,  be  made  as  respect^ 
able  as  possible  ;  and  that  such  freehold  interest  will  be  ap« 
plied  at  any  future  election,  either  for  the  county  or  the 
county  of  the  town  of  Gralway,  in  the  same  manner  and  for 
the  same  purposes  as  shall  receive  the  support  of  Mr.  Ejrre  ; 
and  further,  that  the  said  M.  B.  Lynch  shall  appoint  an  i^ent 
over  the  said  estates,  to  be  mutually  approved  by  M.  B. 
Lynch  and  Mr.  Ejrre  ;  and  that  M.  B.  Lynch  will  exe- 
*  13  cute  the  necessary  powers  to  *  enable  such  agent  to 
receive  and  apply  the  rents,  under  an  arrangement  by 
deed  or  by  c^reement  to  be  executed  by  M.  B.  Lynch  for 
that  purpose;  and  that  such  understanding  shall  be  bind- 
ing as  long  as  Mr.  Eyre  shall  continue  mortgagee." 

And  they,  by  their  said  answer,  said  that  Mr.  Coneys,  in 
opening  the  negotiation  for  the  first  advance  of  80002.,  rep- 
resented to  Mr.  Rowley  that  he  was  acting  for  the  respon- 
dent and  his  nephews,  as  well  as  for  Lynch ;  that  they  had 
all  a  common  interest  in  the  purchase  of  the  estate  by  the 
respondent,  who  was  represented  to  be  a  man  of  large  prop- 
erty ;  and  they  said  that  without  his  security  and  joint  lia- 
bility they  would  not  have  advanced  their  money ;  (a)  and 
they  denied  any  fraud  upon,  or  concealment  from,  the  respon- 
dent, in  the  execution  of  the  securities :  and  they  stated,  with 
respect  to  the  alleged  new  agreement  in  June,  1821,  that 
Edw.  E.  Maunsell,  having  been  then  declared  the  purchaser 
of  the  estate,  at  the  advanced  sum  of  31,250/.,  it  became 
necessary  to  obtain  a  further  sum,  in  order  to  pay  the  in- 
creased deposit ;  and  that  a  new  agreement  was  entered  into 
between  the  parties  for  a  further  advance  of  10002.  by  Daw- 
son and  the  appellant,  for  the  use  of  Lynch,  the  respondent, 
and  Messrs.  Maunsell,  on  an  annuity  of  90Z. ;  but  denied  that 
an  entire  new  agreement  was  entered  into  with  respect  to  the 

(a)  See  Bowley's  Depositions,  infra,  p.  19. 
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two  annuities,  by  which  they  should  release  the  first,  and 
should  in  lieu  thereof,  and  also  for  the. proposed  further  ad- 
vance of  the  said  10002.,  receive  one  consolidated  annuity  of 
900Z.,  as  alleged  by  the  respondent's  bill ;  but  the  agreement 
to  advance  the  10002.,  although  contemporaneous,  was 
in  itself  distinct  and  independent ;  and  a  separate  *  grant  *  14 
and  securities  were  to  be  executed  for  the  same,  with 
the  understanding  that  at  the  expiration  of  one  year  from  the 
25th  of  January,  1821,  if  the  grantors  should  desire  to  keep 
the  entire  sum  longer,  they  might  do  so  on  giving  a  new 
security  for  an  annuity  of  900/.,  upon  the  terms  and  condi- 
tions then  mentioned ;  but  that,  in  fact,  these  conditions  were 
not  complied  with,  and  no  such  consolidation  eventually  took 
place ;  however,  they  admitted  it  to  be  true  that  they  did 
from  thenceforth,  up  to  the  26th  of  January,  1825,  receive 
the  sum  of  9002.,  being  the  amount  of  what  they  alleged  to 
be  the  reduced  annuity  of  8102.,  and  of  the  said  annuity  of 
902.:  and  they  fiirther  contended  by  their  answer,  that  as 
the  alteration  afterwards  made  in  the  original  agreement  was 
made  for  the  benefit  of  the  respondent,  and  with  his  con- 
currence by  and  through  Edw.  E.  Maunsell,  who  was  his 
solicitor,  therefore  there  was  no  ground  for  relieving  the 
respondent  from  any  liability  under  the  judgment  obtained 
against  him  as  aforesaid ;  and  that,  even  if  the  respondent 
was  a  mere  surety,  still  that  he  was  not  discharged  as  such 
surety  from  his  liabUity  imder  his  hand  and  seal,  by  any 
letters  of  their  solicitor;  and  further,  that  although  they 
voluntarily  received  the  first  annuity  at  the  reduced  rate  of 
8102.,  as  an  indulgence  to  the  several  grantors  thereof,  so 
long  as  the  same  was  paid,  still  they  were  entitled  to  what 
was  due  on  the  said  annuity,  at  the  full  rate  of  18002.  They 
denied  either  the  90002.,  for  which  the  first  annuity  was 
granted,  or  the  10002.,  the  consideration  for  the  second,  were 
advanced  as,  or  converted  into,  loans  at  interest ;'  and  they 
insisted  that  the  securities  were  made  and  executed  in  Ire- 
land, and  not  affected  by  the  laws  applicable  to  annui- 
ties in  England.  And  as  *to  the  bill  filed  in  their  *  15 
name  in  1828,  they  stated  that  they  had  never  seen  it, 
nor  any  copy  or  draft  of  it,  but  understood  that  many  of  the 
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statements  contained  in  it  were  erroneous,  and  that  it  was 
filed  at  the  solicitation  of  Edw.  E.  Maunsell  and  his  brother, 
R.  H.  Maunsell. 

In  June,  1888,  Dawson  and  HoUier  suggested  further 
breaches  on  their  judgment  for  40507.,  for  two  years  and  a 
quarter's  annuity  up  to  the  25th  of  April  then  last,  at  the 
rate  of  1800i,  a  year;  which  sum,  with  the  4860/.  before 
claimed,  making  together  8910/.,  the  respondent  paid  into 
Court,  and  obtained  an  injunction  against  their  further  pro- 
ceeding at  law  until  the  hearing  of  the  cause.  Mr.  Dawson 
died  before  the  hearing. 

The  evidence  on  both  sides,  consisting  of  depositions  and 
letters,  was  to  the  following  effect :  — 

R.  H.  Maunsell,  examined  for  the  respondent, 

Evidence.  _  •••^-■Tk-ri 

deposed  that  M.  B.  Lynch  was  m  great  pecum* 
ary  difficulties  and  in  prison  for  debt  from  the  year  1820  to 
his  death  in  1828  :  that  deponent  was  in  his  confidence,-  and 
had  many  conversations  with  him  in  1821  relative  to  the  sale 
of  the  Bama  estate,  and  was  from  those  conversations  ena- 
bled to  say  he  was  particularly  anxious  to  prevent  a  bond  fide 
sale :  that  E.  E.  Maunsell  was  his  professional  adviser  and 
friend,  and  they  acted  in  concert  together  with  a  view  to 
prevent  a  band  fide  sale  of  the  estate,  ^nd  deponent  was  aware 
of  their  object  and  anxious  to  promote  it :  that  deponent's 
name  as  purchaser  of  the  estate  in  December,  1819,  was  made 
use  of  without  his  knowledge :  that  deponent  had  conversa- 
tions and  correspondence  with  the  respondent  in  the  years 
1820  and  1821,  respecting  the  estate  of  Barna,  but  was  never, 
nor  was  any  other  person  to  his  knowledge,  directly  or  indi- 
rectly authorized  by  the  respondent  to  bid  for  that  estate  as  a 
trustee  for  him,  or  for  his  benefit ;  on  the  contrary,  deponent 
knew  that  the  respondent  was  unwilling  to  become  the  pur- 
chaser, although  often  urged  by  E.  E.  Maunsell  to  purchase 
the  estate  in  trust  for  the  Lynch  family :  that  on  the  sale  of 
the  estate  in  December,  1820,  to  E.  E.  Maunsell,  deponent 
had  frequent  conversations  with  him  and  with  Lynch  upon 
the  several  proceedings  connected  with  the  sale,  and 
*  16  E.  E.  Maunsell  *  acted  therein  in  trust  for  Lynch,  who 
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undertook  to  provide  for  the  means  of  completing  the  pur- 
chase,  having  been  at  such   period  negotiating  the  loan  of 
the  money  for  the  purpose  through  his  friend  and  agent  in 
London,  the  late  T.  Coneys,  Esq. :  that  deponent  was  instru- 
mental in  negotiating  the  loan  upon  annuity,  and  was  ac- 
quainted with  the  principal  circumstances  connected  with 
that  transaction,  and  knew  the  respondent  never  authorized 
deponent,  or  Coneys,  or  any  other  person,  directly  or  indi- 
rectly, to  obtain  any  sum  of  money  for  his  use  or  benefit  to 
be  secured  by  annuity :  that  deponent  never  represented  to 
Coneys  or  to  any  person  that  he  was  authorized  by  the  re- 
spondent to  raise  money  by  annuity  to  be  applied  to  his  own 
use  or  in  conjunction  with  any  other  person,  but  deponent  did 
state  that  the  respondent  would  join  in  a  collateral  security 
for  a  loan,  to  ensure  the  payment  of  an  annuity,  in  default 
of  payment  by  Lynch :  that  the  said  money  was  applied  for 
the  use  of  Lynch,  by  Lynches  directions,  in  making  a  deposit 
of  one-fourth  of  the  purchase-money  of  his  estate,  of  which 
E.  E.  Maunsell  had  become  the  purchaser  as  Lynches  trustee : 
that  previous  to  the  execution  of  the  annuity  deed,  which  was 
brought  to  Dublin  by  Rowley  ready  for  execution,  there  was 
a  meeting  at  E.  E.  Maunseirs  house  in  Dublin,  on  the  subject 
of  the  consideration,  at  which  Rowley  was  present :  and  it 
having  appeared  that  a  guaranty  of  the  Messrs.  Harmans,  of 
London,  could  not  be  had  for  the  payment  of  the  first  year's 
annuity,  as  recited  in  the  deed,  Rowley  proposed  that  the 
amount  of  the  year's  annuity  should  be  retained  by  him  out 
of  the  consideration  money,  in  consequence  of  not  having 
such  guaranty;  upon  which  E.  E.  Maunsell  objected,  that 
the  balance  after  such  deduction  would  not  be  sufficient  to 
lodge  the  deposit :  that  thereupon  Mr.  Meredith,  who  was  an 
assistant  to  E.  E.  Maunsell,  proposed  that  the  consideration 
should  be  increased  by  10002.,  and  the  annuity  increased  in 
proportion :  that  Rowley  then  said  he  saw  no  objection,  pro- 
vided Lynch  was  satisfied ;  and  Rowley  and  E.  E.  Maunsell 
went  to  the  Marshalsea,  where  Lynch  was  confined,  and  there 
the  matter  was  arranged  to  increase  the  said  consideration 
and  annuity  accordingly :   that  in  consequence  of  such  ar- 
rangement, the  deed  was  altered  previous  to  the  payment  of 
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said  consideration  money  or  balance  thereof  after  the  said 
deduction :  that  the  proposal  to  make  the  deduction  of  one 
year's  annuity  was  first  suggested  by  Rowley,  and  not  by  E. 
E.  Maunsell,  and  the  consideration  money  was  paid  by  Row- 
ley to  E.  E.  Maunsell,  as  follows :  first,  the  sum  of  4807.  13e. 
4d*  was  deducted  by  Rowley  for  his  costs  and  expenses  re- 
specting the  annuity  deed,  in  coming  from  London 
*  17  *  and  returning :  that  Rowley  next  deducted  the  sum  of 
18002.  for  one  year's  annuity,  making  an  allowance  of 
b6L  bs,  for  interest  thereon  at  6  per  cent,  leaving  a  balance 
of  1687Z.  108.  in  his  hands  as  the  first  year's  annuity  paid  in 
advance,  and  he  paid  over,  as  the  consideration  of  the  said 
deed,  to  E.  E.  Maunsell,  the  sum  of  6775{.  lis.  Sd,  in  Bank 
of  England  post-bills,  which  were  sold  at  the  Exchange  at  a 
loss  of  lOlL  2«.  8d. :  that  the  agreement  for  payment  of  the 
annuity  in  advance  was  made  by  and  between  Rowley,  E.  E. 
Maunsell,  and  Lynch,  about  a  week  before  the  said  considera- 
tion money  had  been  paid,  and  previous  to  the  execution  of 
the  deed :  that  in  consequence  of  the  said  arrangement  to 
abandon  the  guaranty  of  Messrs.  Harmans,  and  retain  in  lieu 
thereof  the  year's  annuity,  the  annuity  deed  was  altered  by 
inserting  90002.  as  the  consideration  for  the  annuity  instead 
of  80002.,  and  18002.  as  the  annuity  instead  of  16002. :  that 
the  four  receipts  for  the  first  four  gales,  dated  respectively 
the  25th  April,  25th  July,  and  26th  October,  1821,  and  the 
25th  of  January,  1822,  were  drawn  and  signed  by  Rowley  at 
the  time  the  money  was  paid  as  aforesaid ;  but  deponent, 
though  his  name  was  to  them  as  if  the  moneys  were  paid  by 
him,  had  nothing  to  do  with  the  payment  thereof,  the  same 
having  been  deducted  by  Rowley  as  aforesaid :  that  the 
respondent  was  residing  in  the  county  of  Cork  while  these 
transactions  took  place  in  Dublin,  and  was  not  present  at  the 
payment  of  the  consideration  money,  or  when  the  deductions 
were  made,  nor  during  any  of  the  negotiations  relative  to  the 
said  annuity :  that  there  was  no  professional  person  present, 
during  such  negotiations,  on  his  behalf ;  nor  any  person  au- 
thorized or  empowered  by  him,  or  who  stated  themselves  to 
be  authorized  by  him,  to  consent  on  his  part  to  any  such  pay- 
ment in  advance  out  of  said  consideration  money :  that  de- 
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ponent  did  not,  nor  did  any  other  person  to  deponent's 
knowledge,  acquaint  or  inform  the  respondent  that  the  said 
deductions  were  to  be  made,  nor  was  he  informed  of  the 
terms  and  conditions  thereof  before  he  executed  the  deed  of 
annuity,  to  deponent's  knowledge  and  belief. 

With  regard  to  the  advance  of  1000/.  in  June  or  July,  1821, 
this  witness  deposed  that,  in  consequence  of  the  increased 
rate  of  purchase  which  E.  E.  Maunsell  bid  for  said  lands,  it 
became  necessary  to  deposit  a  further  sum,  and  there  was  a 
negotiation  entered  into  with  Rowley,  on  the  part  of  Lynch, 
for  the  purpose  of  procuring  such  further  loan :  that  deponent 
took  part  in  said  negotiation,  and  ma'de  application  individually 
and  jointly  with  E.  E.  Maunsell  to  Rowley,  for  said  fur- 
ther loan :  that  said  further  sum  was  not  to  be  *  applied  *  18 
to  the  use  of  E.  E.  Maunsell,  but  to  the  lodgment  of 
said  further  deposit,  for  the  benefit  of  Lynch :  that  deponent 
made  such  application  for  said  money  on  behalf  of  Lynch, 
and  at  his  request;  and  he,  in  his  application  to  Rowley, 
stated  that  such  further  loan  was  for  the  purpose  of  making 
an  increased  deposit,  for  and  on  behalf  of  Lynch,  and  was 
requested  by  him  to  make  such  application  for  such  further 
loan :  that  he  never  stated  to  Rowley  that  he  had  been  author- 
ized by  the  respondent  to  make  such  application  for  such  fur- 
ther sum,  and  no  other  person,  to  deponent's  knowledge  and 
belief,  represented  himself  to  Rowley  to  be  so  authorized :  that 
deponent  was  in  confidence  of  the  respondent  at  the  time  of 
such  further  application  for  a  new  loan,  but  did  not,  nor  did 
any  other  person  to  deponent's  knowledge  and  belief,  acquaint 
him  with  any  of  the  circumstances  relating  thereto  prior  to  the 
6th  of  July,  1821 ;  and  he  believed  that  the  respondent  was  not 
acquainted  with  the  circumstances  attending  said  new  loan 
for  several  years  afterwards :  that  E.  E.  Maunsell  was  em- 
ployed in  said  negotiation  solely  as  the  solicitor  for  Lynch,  and 
he  did  not  act  therein  as  solicitor  for  the  plaintiff. 

With  regard  to  the  subsequent  application  of  the  money, 
this  witness  said  that  the  sum  deposited  by  E.  E.  Maunsell,  on 
foot  of  the  purchase  of  the  lands  of  Bama,  wa8  subsequently 
paid  out  of  Court  to  him,  upon  report  of  a  bad  title  to  said 
lands ;  that  the  said  sum  so  received  was  applied  partly  in 
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payment  of  interest,  and  partly  in  payment  of  principal  and 
interest  due  to  creditors  of  Lynch,  and  partly  in  payment  of 
costs  due  to  E.  E.  Maunsell  as  his  solicitor  and  attorney  ;  and 
no  part  whatever  of  said  fund  was  paid  over  to  the  respondent 
for  his  use  or  benefit,  further  than  that  he  was  paid  a  portion 
thereof  for  interest  due  to  him  upon  foot  of  his  mortgage  upon 
the  lands  of  Barna ;  but  otherwise  than  as  such  creditor  he 
received  no  part  thereof. 

G.  W.  Rowley,  examined  for  Dawson  and  HoUier,  said  he 
believed  that  in  the  years  1820  and  1821  R.  H.  Maunsell  was 
the  confidential  adviser  of  the  respondent,  and  manager  of  his 
estates  and  property  in  the  tjounty  of  the  town  of  Galway : 
that  George  Maunsell  was  receiver  of  his  rents  there,  and  E. 
E.  Maunsell  was  his  confidential  solicitor  and  attorney ;  and 
witness's  belief  in  that  respect  was  founded  on  the  informal 
tion  of  R.  H.  and  E.  E.  Maunsell :  that  in  December,  1820, 
deponent  became  acquainted  with  T.  Coneys,  Esq.,  an  Irish 
barrister,  since  deceased,  on  occasion  of  his  applying  to  depo- 
nent to  raise  a  sum  of  80002.  by  way  of  annuity  on  account  of, 

and  by  the  authority  and  direction  of,  the  respondent  and 
*  19    E.  E.  and  G.  Maunsell  and  M.  B.  Lynch,  to  be  *  secured 

by  the  assignment  of  a  mortgage  for  between  50002.  and 
60002.,  then  vested  in  the  respondent,  on  the  estate  of  Lynch, 
and  by  a  charge  of  the  annuity  on  the  estate  itself,  subject  to 
various  incumbrances  then  existing  thereon  ;  and  also  by  the 
joint  and  several  bond  of  the  respondent  and  Lynch  and  the 
Maunsells,  &c. :  that  Coneys  on  that  occasion  represented  him- 
self to  be  the  friend  of  those  four  persons,  and  stated  the  re- 
spondent to  be  a  gentleman  of  considerable  property,  and  about 
purchasing  the  Barna  estate,  with  a  view  of  increasing  his 
political  influence  in  Galway :  and  that  the  sum  of  80002.  pro- 
posed to  be  raised  was  for  the  purpose  of  enabling  the  respon- 
dent to  purchase  the  estate :  that  deponent,  as  the  agent  of 
Dawson  and  Hollier,  entered  into  an  agreement  with  Coneys 
to  advance  the  sum  of  80002.  on  purchase  of  an  annuity  of 
16002.  for  three  lives,  to  be  secured  as  before  mentioned :  that 
Dawson  and  Hollier  being  informed  that  Lynch  was  personally 
embarrassed,  and  his  estate  much  incumbered,  and  that  the 
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MauQsells  had  little  property,  would  on  no  account  have  con- 
sented to  advance  the  said  sum  had  not  the  respondent  been 
represented  by  Coneys  as  the  principal  and  important  party  in 
the  transaction :  that  deponent  prepared  the  instruments  of 
security  in  London,  and  carried  them  and  the  80002.  to  Dub- 
lin, where,  after  two  meetings  with  R.  H.  and  E.  E.  Maun- 
sell,  they  proposed  to  increase  the  sum  to  90002.,  and  the 
annuity  to  1800Z.,  and  to  alter  the  securities  accordingly ;  and 
deponent  consenting  on  behalf  of*  Dawson  and  HoUier,  the 
necessary  alterations  were  made  in  the  deed,  &c.,  in  Dublin 
before  the  25th  of  January,  1821,  and  deponent,  by  the  direc- 
tion of  R.  H.  and  E.  E.  Maunsell,  proceeded  to  Macroom 
Castle,  county  of  Cork,  the  residence  of  the  respondent,  for 
the  purpose  of  getting  the  securities  executed  by  him ;  and 
being  there  informed  that  the  respondent  was  in  Cork,  depo- 
nent proceeded  thither,  and  finding  the  respondent  at  an  hotel 
there  at  10  o'clock  at  night,  sent  up  to  him  to  his  bedroom  a 
letter  from  his  said  nephews,  which,  as  deponent  believed, 
informed  him  of  all  the  circumstances  of  the  increased  ad- 
vance, and  of  the  securities  to  be  executed :  that  the  respon- 
dent came  down  from  his  room  with  the  said  letter  open  in 
his  hand,  appearing  to  have  read  it,  and  to  be  in  possession 
of  all  the  particulars  of  the  change  in  the  original  agreement : 
that  deponent  then  produced  the  securities,  and  informed  the 
respondent  of  the  nature  thereof,  and  that  deponent  had  only 
8000Z.,  which  he  would  hand  to  E.  E.  Maunsell  on  his  execut- 
ing the  securities,  and  would  remit  to  him  the  additional  sum 
of  lOOOZ.  on  his  arrrival  in  London ;  with  all  which  state- 
ment the  respondent  expressed  himself  perfectiy  satis- 
fied, and  then  executed  the  *  several  instruments :  that  *  20 
deponent  on  the  following  day  set  o£P  to  Dublin,  and 
there,  on  the  25th  of  January,  on  E.  E.  Maunsell's  execut- 
ing the  said  securities  (he  being  the  last  executing  party), 
deponent  paid  him  on  his  own  account  and  as  solicitor  of  the 
respondent,  of  G.  Maunsell,  and  of  Lynch,  the  80002.  in  Eng- 
lish bank-notes,  without  retaining  or  deducting  any  sum  what- 
ever therefirom;  and  although  he  then  delivered  to  E.  E. 
Maunsell  his  bill  of  costs,  the  same  was  not  then  paid :  that 
in  a  day  or  two  after  the  25th  of  January,  R.  H.  and  E.  E. 
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Maunsell  of  their  own  accord  proposed  to  deponent  to  pay 
the  year's  annuity  in  advance,  stating  that  it  would  suit  the 
arrangements  of  all  the  parties,  and  that  they  were  anxious 
to  disencumber  themselves  of  the  payment  for  the  year,  at 
the  expii-ation  of  which  the  plans  of  the  respondent  and  the 
other  parties  regarding  the  Barna  estate  would  be  completed, 
and  the  annuity  would  be  redeemed :  that  the  said  proposal, 
being  acceded  to  by  deponent,  was  carried  into  efPect  about^ 
the  30th  of  January,  when  the  deponent's  bill  of  costs  and 
the  sum  of  753Z.,  which,  together  with  the  lOOOf.  which  was 
intended  to  be  remitted  from  London,  would  make  up  the 
year's  annuity,  less  the  discount  allowed  by  him,  were  paid 
to  deponent;  and  deponent  believed  that  the  respondent 
was  consulted  on  that  matter  between  the  25th  and  30th  of 
January. 

With  respect  to  the  new  agreement  in  June,  1821,  on  the 
advance  of  the  further  lOOOi.  by  Dawson  and  Hollier,  this 
witness  deposed  that  the  negotiation  for  that  advance  was 
opened  with  him  as  their  agent  in  May,  1821,  by  E.  E.  Maun- 
sell as  solicitor  of  the  respondent,  and  on  behalf  of  himself 
and  G.  Maunsell  and  Lynch,  first  proposing  to  raise  16,000Z., 
out  of  which  the  annuity  and  all  prior  incumbrances  on  the 
Barna  estate  should  be  paid  o£P,  and  a  new  annuity  granted 
in  consideration  of  that  sum  at  nine  per  cent  as  a  first  charge 
on  the  estate,  the  title-deeds  to  be  deposited  with  the  gran- 
tees. 

The  terms  of  the  new  agreement  appear  by  the  following 
extracts  from  letters,  some  put  in  evidence  by  one  side,  some 
by  the  other :  — 

A  letter  from  R.  H.  Maunsell  to  Mr.  Rowley,  the  5th  of 
May,  1821 :  '^  Mr.  Coneys  has,  I  suppose,  put  you  in  posses- 
sion of  all  the  particulars  relative  to  the  Barna  estate.  At 
present  my  brother  is  not  the  highest  bidder,  as  he  was,  on 
the  last  setting  up,  outbid ;  and  what  may  occur  next  term  as 
to  confirming  the  present  sale,  I  know  not.  You  are  aware 
of  the  dislike  Mr.  Hedges  (meaning  the  respondent)  has  all 
along  felt  to  involving  himself  with  respect  to  the  Barna 
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estate.  Unfortunately,  Mr.  Coneys  by  liis  representa- 
tions, on  which  I  relied,  *  induced  me  to  obtain  the  *  21 
sanction  and  concurrence  of  Mr.  Hedges  to  the  arrange* 
ment  he  made  with  you  in  England.  I  was  induced  solely  to 
enter  into  that  transaction  from  my  confidence  in  his  assur- 
ance that  he  had  procured  the  further  sum  of  8000Z.  on  the 
joint  note  of  Mr.  Hedges  and  my  brothers.  You  are,  I  believe, 
aware  that  in  this  he  failed.  •  .  .  With  respect  to  raising 
'money  at  the  rate  of  ten  per  cent,  I  think  it  a  most  ruinous 
transaction,  yet  in  comparison  of  twenty  it  is  certainly  moder- 
ate, and  under  the  circumstances,  perhaps,  reasonable ;  at  the 
same  time  nothing  but  the  most  urgent  necessity  would  make 
me  advise  it.  Now  the  state  of  our  situation  is  exactly  this : 
Mr.  Hedges  is  most  anxious  to  be  relieved  altogether  &om 
Bama,  and  so  should  I,  if  not  in  some  measure  committed 
by  the  deed  of  annuity  to  your  friends,  and  a  feeling  for  the 
family  of  Mr.  Ljmch,  whose  situation  is  indeed  most  deplor- 
able. Mr.  Hedges  is  to  meet  me  in  Dublin  next  week,  when 
I  will  fully  bring  before  him  all  matters  relative  to  Bama,  and 
also  your  letters ;  if  he  then  withdraws,  there  must  be  an  end 
of  our  further  interference ;  if  he  authorizes  our  proceeding, 
I  will  immediately  acquaint  you  ;  in  the  mean  time  you  will 
confer  an  obligation  on  myself  and  brothers  by  keeping  our 
ntuation  in  view,  and  perhaps  some  of  your  clients  might  be 
inclined  to  advance  such  a  sum  as  we  might  want  if  we  deter- 
mine to  go  on  with  the  purchase.  I  should  suppose  it  might  be 
about  14,0002.  or  15,000Z.  .  .  .  From  the  present  state  of  the 
money  market,  I  should  hope  at  7^  or  8  per  cent.  .  .  .  Indeed, 
could  I  assure  Mr.  Hedges  that  the  rate  of  the  annuity  would 
not  exceed  7^,  I  think  it  might  induce  him  to  come  forward 
once  more." 

Another  letter  from  R.  H.  Maunsell  to  Mr.  Rowley,  the 
81st  of  May :  ^^  We  have  reopened  the  sale,  on  condition 
of  bidding  10002.  over  Mr.  Dowell,  the  present  bidder  at 
30,2002.  •  .  .  The  lands  of  Bama  are  to  be  again  set  up  on  the 
25th  June  next,  and  it  is  of  vital  consequence  that  we  should 
be  prepared  to  make  our  deposit  then,  to  accomplish  which 
15002.  will  be  necessary.  I  had  made  up  my  mind  that  we 
should  not  interfere  again  with  Bama,  but  several  circum- 
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stances  have  induced  me  to  change  my  detennination ;  the 
principal  one,  my  reliance  on  you  for  the  means  to  complete 
our  purchase.  ...  I  will  now  only  say,  that  in  committing 
ourselves  and  Mr.  Lynch's  imfortunate  family  into  your  good 
offices,  that  you  will  make  eyery  exertion  to  procure  the  neces- 
sary sum  on  terms  as  liberal  and  reasonable  as  possible.  I  should 
think  we  should  require  about  15,0002.  or  16,000/.  to  com- 
plete the  purchase ;  for  which,  the  moment  we  are  the  con- 
firmed purchasers,  an  annuity  shall  be  granted  to  the  lenders 
on  the  estate  itself  as  a  prior  charge,  and  the  present 
*  22  *  annuity  paid  off  with  the  money  to  be  raised  in  the 
second  instance  ;  it  would  also  be  a  most  material  object 
if  the  parties  to  the  present  deed  of  annuity  would  allow  us 
to  pay  them  off  at  the  end  of  the  half  year.  This  must  be  an 
act  of  mercy  on  their  part;  perhaps  you  could  make  some 
arrangement  with  them  either  to  that  effect  or  to  advance  the 
further  sum  wanted,  consolidating  the  entire  as  soon  as  we  can, 
by  being  the  purchasers,  make  them  the  first  incumbrancers  on 
the  lands  themselves.  .  .  .  We  rely  on  you  every  way,  assured 
that  you  will,  if  possible,  procure  the  sum  necessary  at  8  or 
8^  per  cent ;  of  course  I  mean  the  sum  now  immediately  re- 
quired, of  15002.,  to  form  part  of  the  sum  of  15,000/.  or  16,0002. 
necessary  to  complete  the  purchase." 

To  that  letter  £.  £.  Maunsell  added  the  following :  ''  We 
think  it  would  be  prudent,  that  the  deed  of  annuity  should 
be  registered  as  against  Lynch  ;  if  you  could  send  it  over  to 
my  brother,  he  would  do  the  needful  and  return  it.  He  has 
the  memorial  ready.  Or  if  you  send  it  to  some  correspond- 
ent here,  my  brother  will  attend  him  to  see  the  necessaiy 
matters  done." 

A  letter  from  Mr.  Rowley  to  R.  H.  Maunsell,  2d  June,  1821 : 
**  I  have  received  a  letter  from  Mrs.  Ljmch,  in  which  she  men- 
tions the  necessity  of  10002.  being  paid  into  Court  on  the 
opening  of  the  sale.  As  I  have  not  heard  any  thing  from  you 
on  this  head,  you  will  yourselves  most  probably  find  this  sum, 
and  deposit  it  for  a  temporary  period,  in  which  case  you  will 
be  reimbursed  when  you  raise  the  sum  for  the  completion  of 
the  contract,  should  you  become  the  purchaser.  Until  we 
hear  the  sum  that  will  probably  be  required,  it  will,  I  fear,  be 
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impossible  to  act  efficiently  in  the  way  of  raising  a  loan.  The 
smaller  it  is  the  more  readily  we  can  get  it ;  and  as  Mr.  Coneys 
mentions  your  power  of  arranging  with  the  creditors  to  a  con- 
siderable extent,  I  should  conceive  it  would  be  much  the  most 
advisable  way  to  do  so.  Whenever  you  let  me  know  what 
your  views  are,  I  will  endeavour  to  meet  them,  but  I  think, 
for  any  sum  of  money  you  require,  you  will  be  obliged  to  give 
8i  or  9  per  cent,  but  I  do  not  apprehend  more." 

A  letter  from  Mr.  Meredith,  the  partner  of  E.  £.  Maunsell, 
to  Mr.  Rowley,  14th  June,  1821 :  ''  In  the  absence  of  E.  E. 
Maunsell,  who  is  now  in  the  county  of  Wexford,  I  received 
your  letter  to  him,  and  on  his  return  he  will  reply  fully  to 
you  respecting  the  loan  of  16,0002.  As  to  the  procuring  of 
Mr.  Eyre's  note,  I  should  not  wish  that  it  would  be  pressed 
for  at  this  moment,  unless  the  person  advancing  the  money 
would  insist  on  getting  it.  Major  Maunsell  and  his 
brother  E.  E.  MaunseU  will  join  in  the  *  note,  which  I  *  28 
am  sure  you  will  consider  quite  sufficient  for  the  1500Z. 
Tou  know  the  person  Mr.  Eyre  is,  and  his  unwillingness  to 
be  troubled  on  the  occasion,  unless  upon  the  certainty  of  his 
being  declared  the  purchaser,  which  you  are  aware  at  this 
moment  is  uncertain.  Should  Mr.  Eyre  not  be  declared  the 
purchaser,  of  course  the  15002.  would  be  returned  at  once,  if 
required.'* 

A  letter  firom  E.  E.  Maunsell  to  Mr.  Rowley,  21st  June, 
1821 :  ^^  I  have  but  little  to  add  to  Mr.  Meredith's  communi- 
cation. And  as  the  time  is  now  so  limited  for  making  our 
deposit,  should  we,  on  Monday  next,  be  declared  the  pur- 
chasers, we  trust  that  the  inclosed  security  will  meet  your 
approval,  until  we  can  for  certain  ascertain  how  we  will  stand 
with  regard  to  the  purchase  of  the  Bama  estate.  Mr.  H. 
Eyre 'will  be  in  Dublin  early  next  week,  and  should  we  be 
declared  purchasers,  we  undertake  immediately  to  conclude 
the  loan  you  propose,  at  9  per  cent  for  16,0002.,  to  which  Mr. 
Eyre  will  be  a  party  in  like  manner  as  in  the  former  loan,  and 
the  1500/.  now  to  be  advanced  to  enable  us  to  make  the 
deposit  is  to  form  part  of  tlie  16,000/.  Should  we  not  be- 
come the  purchasers,  we  will,  without  delay,  return  the  ad- 
vance to  you  in  the  same  form  in  which  we  shall  receive  it, 
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adding  such  expenses  as  you  may  think  reasonable  on  the 
transaction.  Mr.  H.  Eyre's  absence  at  Macroom  makes  it 
impossible  for  us  to  have  any  communication  at  the  moment 
with  him ;  and  as  our  object  is  a  personal  communication  with 
him,  I  am  sure,  from  your  knowledge  of  us,  that  on  this  occa- 
sion you  will  act  for  us  as  if  Mr.  H.  Eyre  had  been  a  party  to 
the  inclosed  security,  which  my  brother,  Major  H.  Maunsell, 
and  myself  guarantee  shall  have  his  further  signature  if 
required ;  but  should  the  new  loan  be  effected,  this  will  be 
rendered  entirely  unnecessary.  If  your  clients  would  make 
the  further  advance,  say  18,0002.  at  9  per  cent  on  the  entire, 
it  being  understood  that  the  former  should  remain  at  the 
present  rate  for  the  twelve  months  ending  in  January  next, 
it  would,  I  should  think,  meet  the  object  of  all  parties,  and 
enable  us  to  proceed  effectually  with  the  purchase." 

On  the  same  sheet,  R.  H.  (Major)  Maunsell  added :  ^*  My 
brother  Edward  has  read  me  vour  letter  and  his  answer  as 
above,  which  I  most  fully  confirm,  and  I  hope  your  knowl- 
edge of  us  will  render  it  satisfactory.  Our  reliance  is  on 
you,  and  I  pledge  myself  that  in  every  respect  the  above 
communication  of  my  brother  shall  be  ratified  by  Mr.  Hedges 
Eyre." 

A  letter  from  E.  E.  Maunsell  to  Mr.  Rowley,  2oth  June, 
1821 :  '^  This  day  I  was  declared  the  purchaser  of  Bama 
*24  *for81,250Z.  The  sum  I  will  now  want  to  complete 
the  deposit,  being  one-fourth  the  purchase-money,  is 
7812Z.  10«.  Of  this  I  have  70002.  or  thereabouts.  I  will  want 
from  you,  say  9002.,  which  will  perfectly  answer  in  place  of 
the  15002.,  for  which  my  brother  and  I  forwarded  to  you  our 
joint  security.  We  must  now  act  with  promptitude ;  may  I 
therefore  request  you  will  forward  the  9002.  to  form  part  of 
the  sum  we  shall  now  require,  and  to  bear  the  same  percent- 
age, from  the  day  of  the  advance  sought  in  the  first  in- 
stance." 

A  letter  from  Mr.  Rowley  to  E.  E.  Maunsell,  26th  June, 
1821 :  ''  I  received  your  letter  yesterday,  inclosing  a  bill  of 
exchange  for  15002.  I  had  made  arrangements  with  the  par- 
ties who  have  advanced  the  present  money  that  it  should 
continue  at  10  per  cent  at  the  expiration  of  the  present  year ; 
[24] 


H0LL1EB  V.  ETRE.  *  24 

and  it  was  not  till  yesterday  that  the  person  who  was  to  haye 
advanced  the  remainder  of  the  money,  70002.,  disappointed 
me  in  so  doing.  .  •  .  I  have  this  day  seen  the  parties  who 
advanced  the  90002.,  and  they  have  at  my  request  agreed,  at 
the  expiration  of  this  year,  to  take  9  per  cent  for  their  money ; 
and  this  I  can  safely  say  yon  may  be  assured  of ;  so  that  you 
will  have  the  power  of  retaining  that  sum  at  that  rate  df 
interest  for  as  long  a  period  as  you  please.  I  have  also  felt 
particularly  desirous  that  you  should  not  be  disappointed 
about  the  15002. ;  and  to  that  end,  although,  I  assure  you, 
greatiy  inconvenient,  and  upon  my  responsibility,  I  have  suc- 
ceeded in  procuring  12002.,  which  I  will  remit  the  end  of  this 
week." 

A  letter  from  the  same  to  the  same,  80th  June,  1821 :  ^^  I 
have  received  your  letter,  in  which  you  mention  your  having 
become  the  purchaser.  I  am  too  late  this  day  to  procure  the 
bank  poet-bills  for  10002.,  but  will  certainly  transmit  them  by 
Monday's  post;  you  speak  of  9002.  only,  but  I  will  send 
10002.  ...  As  I  wrote  to  you  before,  the  money  already 
advanced,  I  can  guarantee  to  you,  may  remain  at  9  per  cent, 
and  the  10002.  may  also  be  added  to  it.  The  remainder  of 
the  money  I  certainly  cannot  assist  you  with." 

A  letter  from  R.  H.  and  E.  E.  Maunsell  to  Rowley,  2d 
July,  1821 :  "  We  feel  truly  obliged  to  you  for  the  very  kind 
exertion  and  friendly  services  that  you  have  made  and  ren- 
dered us,  by  procuring  the  further  sum  of  10002.,  which 
enabled  us  to  make  our  deposit,  and  we  have  every  reason  to 
think  that  no  further  opposition  will  be  made  to  the  sale  being 
confirmed  to  us.  We  agree  that  the  money  already  advanced 
by  your  clients,  after  the  expiration  of  the  first  year,  shall 
remain  another  year  on  annuity  at  the  rate  of  9  per  cent,  and 
that  \0002.  now  advanced  shall  be  received  on  the  terms 
stated  in  your  letter." 

♦  A  letter  from  Mr.  Rowley  to  E.  E.  Maunsell,  8d  •  26 
July,  1821 :  **  I  now  beg  to  inclose  you  two  bank  post- 
bills  for  5002.  each,  for  the  purpose  of  being  paid  into  Court 
as  additional  deposit  money.  I  wish  it  to  be  clearly  under- 
stood between  us  that  the  terms  upon  which  this  10002.  is 
advanced,  are,  that  it  is  to  be  kept  for  twelve  months,  in  any 
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event,  at  9  per  cent.  If  you  wish  to  retain  it  beyond  that 
period,  I  can  undertake  to  say  you  may  do  so  at  the  same 
rate  of  interest,  in  which  case  it  will  be  added  to  the  money 
already  advanced  upon  annuity,  and  a  security  given  for  the 
whole  at  9  per  cent ;  such  security  to  be  a  charge  upon  the 
Barna  estate  pursuant  to  the  undertaking,  and  of  course 
the  title-deeds  to  be  deposited.  I  now,  therefore,  hold  the 
bill  of  exchange  for  15002.  as  a  security  for  lOOOZ.,  and  the 
rest  of  the  transaction  regarding  this  sum  is  upon  honour,  and 
our  clients  look  to  me  for  its  due  performance." 

A  letter  from  R.  H.  and  E.  E.  Maunsell  to  Mr.  Rowley, 
6th  July,  1821 :  ''  We  agree  that  the  10002.  now  advanced  is 
to  be  kept  for  twelve  months  certain,  at  9  per  cent  on  annu- 
ity, for  the  same  lives  as  in  the  former  deed  for  90002.,  and  at 
the  expiration  of  the  year,  on  the  former  transaction,  it  can 
be  consolidated  with  the  90002.,  to  be  secured  on  the  Barna 
estate  as  mentioned  in  your  letter ;  the  notice  to  make  the 
deposit  is  served,  and  we  will  have  it  moved  next  week,  and 
hope  to  have  the  sale  confirmed  in  the  course  of  the  next 
fortnight ;  the  bill  for  15002.  in  your  hands  to  remain  as  a 
security  till  we  are  able  to  complete  the  entire  transaction  ; 
before  the  next  t^rm,  I  feel  confident  we  will  have  the  whole 
arrangements  completed,  as  connected  with  the  Barna  pur- 
chase." 

A  letter  from  R.  H.  Maunsell  to  Mr.  Rowley,  4th  October, 
1823 :  ''  The  very  kind  part  you  have  taken  with  respect  to 
the  annuity  due  to  your  clients,  now  a  year  in  arrear,  has 
well  merited,  my  thanks,  and  I  know  not  how  to  express  the 
obligation  I  feel  at  your  having  acted  the  very  friendly  part 
you  have  on  this  occasion ;  for  an  application  to  Mr.  Eyre 
would  most  materially  injure  me.  At  Cork,  where  I  went  to 
meet  Mr.  Eyre  and  Mr.  Goold,  I  succeeded  in  arranging  the 
loan  for  20002.  that  in  my  letter  of  the  4th  August  I  men- 
tioned. But  it  is  not  to  be  paid  me  until  the  15th  Novem- 
ber. Now  I  assure  you,  the  moment  this  sum  comes  into 
my  possession,  and  of  which  there  can  be  no  disappointment, 
for  Mr.  Hedges  is  to  be  in  Dublin  with  me  at  that  time,  to 
execute  the  security  Mr.  Goold  requires,  I  will  remit  you 
the  amount  of  the  entire  gale  now  due ;  and  I  hope,  under 
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existing  circumstances,  that  jou  will  allow  me  this  further 
time/' 

A  letter  from  the  same  to  the  same,  11th  November, 
1823 :  /^  I  *  hope  to  leave  this  (Plassey,  near  Limerick)  *  26 
the  daj  after  to-morrow  for  Dublin,  where  the  money 
from  Serjeant  Goold  is  to  be  paid  me,  and  I  expect  no  delay, 
as  Mr.  Hedges  is  to  meet  me  there ;  your  clients  may  rely  on 
receiving  the  amount  of  the  year's  annuity  now  due  with 
interest  this  month  ;  there  may  be  a  few  days  delay  after  my 
arrival  in  perfectii^  the  securities,  but  it  can  only  be  a  few 
days ;  I  ask  no  more  indulgence  if  I  fail  in  this,  and  my  exer- 
tions shall  be  strenuously  used  to  prevent  a  recurrence  of  the 
delay  as  in  the  present  instance." 

a' letter  from  Percy  G.  Payne  to  Messrs.  Capron  &  Rowley, 
Dublin,  22d  February,  1825  :  '^  Gentlemen,  by  the  particular 
request  of  my  friend,  Mr.  Robert  Hedges  Eyre,  I  beg  leave 
to  address  you  on  the  subject  of  the  Barna  estate.  •  .  .  Mr. 
H.  Eyre,  as  the  assignee  of  Mrs.  Wilkins,  has  the  first  incum- 
brance by  mortgage,  amounting  to  5848Z.  16a.  Qd. ;  and  your 
friends,  Messrs.  Dawson  and  Hollier,  have  a  subsequent  claim 
as  annuity  creditors,  for  a  very  valuable  annuity  secured 
thereon,  and  also  by  the  bond  of  Mr.  H.  Eyre,  Ac,  but 
redeemable  by  the  payment  of  9000/. 

^^  Mr.  H.  Eyre  is  now  closing  his  seventieth  year,  and  has 
latterly  expressed  much  anxiety  to  arrange  his  affairs,  and  to 
call  In  all  moneys  which  are  due  to  him,  and  to  apply  them  to 
the  discharge  of  incumbrances  affecting  his  own  estates,  and 
among  other  matters,  he  is  most  anxious  to  get  the  amount  of 
his  mortgage  on  the  Barna  estate,  and  to  discharge  himself 
from  all  liability  on  account  of  his  bond  to  Messrs.  Dawson 
and  Hollier;  with  this  view,  he  proposes  to  bring  to  an 
imme&iate  sale  the  Barna  estate,  so  that  your  friends'  and  his 
demand  may  be  thereby  discharged.  • 

*^  This,  I  apprehend,  would  be  an  unwelcome  measure  to 
your  friends,  whose  annuity,  I  understand,  is  not  only  well 
secured,  but  punctually  paid ;  and  it  may,  therefore,  be  more 
acceptable  to  them  to  take  an  assignment  of  Mr.  H.  Eyre's 
mortgage,  and  thereby  become  entitled  to  the  first  incum- 
brance and  the  legal  estate  in  the  lands,  the  importance  of 

[27] 


*26  CASES  IN  THE  HOUSE  OF  LORDS. 

which  to  a  puisne  creditor  it  is  scarcely  necessary  to  dwell 
upon.  Mr.  H.  Eyre's  mortgage  bears  6  per  cent  interest ; 
and  what  I,  therefore,  propose  for  the  consideration  of  your 
friends  is,  either  to  advance  the  amount  of  this  mortgage,  and 
take  an  assignment  of  Mr.  H.  Eyre's  rights,  and  release  him 
from  his  bond,  or  to  choose  the  other  alternative,  of  being 
paid  off  the  sum  of  9000Z.  as  the  redemption  of  their  annuity, 
as  soon  as  the  estate  can  be  sold.  I  hope  I  have  made  my 
object,  on  the  part  of  Mr.  H.  Eyre,  intelligible.  Mr.  E. 
Maunsell  is  stiU  his  solicitor ;  I  am  merely  acting,  in  this 

instance,  as  his  friend." 
•  27       *  A  letter  from  E.  E.  Maunsell  to  Mr.  Rowley,  4th 

January,  1826 :  ^'  I  have  been  much  disappointed  at 
the  delay  that  has  taken  place  on  the  part  of  your  clients, 
with  respect  to  the  exoneration  of  Mr.  Eyre,  and  their  tak- 
ing from  him  an  assignment  of  the  mortgage  affecting  Mr* 
Lynch's  estate,  and  which  he  is  ready  to  execute  on  receiv- 
ing the  amount.  May  I  now  request  your  immediate  atten« 
tion  to  the  carrying  the  above  arrangement  into  effect,  which 
I  am  satisfied  would  prove  beneficial  to  your  clients,  and  tend 
most  essentially  to  the  perfect  security  of  the  annuity  for 
9002.  The  inability  and  advanced  age  of  Mr.  H.  Eyre  have 
determined  him  to  bring  the  matter  to  a  close,  and  he  has 
been  exceedingly  annoyed  with  my  brothers  and  me,  at  not 
having  long  since  terminated  this  business,  agreeable  to  the 
communications  we  were  led  to  make  to  him  on  the  subject. 
Mr.  Payne,  the  barrister,  his  friend  and  legal  adviser,  men« 
tioned  to  me  he  had  written  to  you  by  H.  Ejrre's  direction, 
and  I  hope  your  reply  will  relieve  his  mind  from  any  further 
uneasiness,  and  thereby  reinstate  us  in  confidence  which  we 
feel  he  latterly  has  withdrawn,  in  consequence  of  this  trans- 
action, and  which  we  cannot  expect  until  he  is  freecT  from 
every  connection  with  Mr.  Lynch's  estates." 

The  cause  was  heard  by  Lord  Chancellor  Plunket  the  ISth 
and  14th  of  May,  1835,  and  his  Lordship  by  his  judgment  (a) 
pronounced  on  the  18th  of  Jime  following,  ordered  and  de- 

(a)  See  the  report  of  the  case  by  Messrs.  Lloyd  &  Goold,  Cas.  temp. 
Lord  Plunkbt,  p.  250. 
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creed  that  the  respondent  was  entitled  to  the  relief  prayed 
for  by  his  bill ;  and  declared  that  he  executed  the  deed  of 
annuity  and  bond  only  as  a  surety  for  Lynch ;  and  that  as  it 
appeared  to  the  Court  that  a  sum  of  1800Z.,  being  the  amount 
of  the  first  year's  annuity,  was  retained  by  Dawson  and  Hol- 
lier,  out  of  the  consideration  money  for  the  said  deed,  at  the 
time  of  the  execution  of  the  deed  and  bond,  without  the 
knowledge  or  concurrence  of  the  respondent ;  and  that  as  it 
further  appeared  that  an  alteration  was  afterwards  made  in 
the  original  agreement  without  his  knowledge  or  con- 
currence, it  *  was  further  ordered  and  decreed  that  the  *  28 
respondent  should  be  discharged  from  all  liability  under 
the  said  deed  of  annuity  and  bond :  and  it  was  further  or- 
dered and  decreed  that  the  appellant  should  be  restrained 
from  taking  any  proceedings  whatsoever  against  the  respon- 
dent on  foot  of  the  said  deed  or  bond,  and  also  on  foot 
of  the  judgment  obtained  upon  the  said  bond  in  the  Court 
of  Exchequer,  and  from  issuing  any  execution  or  levying 
any  sum  under  any  execution  or  verdict  theretofore  issued 
or  obtained  upon  the  said  judgment  against  the  respon- 
dent :  and  it  was  further  ordered  and  decreed  that,  the  ap- 
pellant should  enter  up  satisfaction  on  the  record  of  the 
said  judgment,  and  that  the  decree  should  be  without  prej- 
udice to  the  rights  of  any  of  the  other  parties  to  the  deed 
of  annuity:  and  it  was  further  ordered  that  the  appellant 
should  pay  the  respondent  his  costs  in  the  cause,  &c. 
The  appellant  appealed  against  the  whole  decree. 

Mr.  Knight  Bruce  and  Mr.  Jaeoh,  for  the  appellant. — There 
are  two  questions  to  be  detennined  in  this  case :  first,  whether 
the  r^pondent  was  a  joint  principal  in  the  annuity  deed  and 
bond,  or  only  a  surety,  together  with  his  two  nephews,  for 
Mr.  Lynch  ?  Secondly,  whether,  supposing  him  to  have  been 
a  mere  surety,  any  thing  was  done  by  the  grantees  of  the  an- 
nuity, as  between  them  and  Lynch,  the  supposed  principal, 
which  had  the  effect  of  releasing  the  respondent  from  his 
engagement  ? 

The  decree  declares  that  the  respondent  was  a  surety  only, 
and  that  he  is  discharged  from  liability  under  his  covenant 
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and  bond.   But  the  appellant  would  submit  that  it  sufficiently 
appears  by  the  instruments  themselves  that  the  parties 

*  29    who  granted  *  and  secured  the  annuity  were  all  princi- 

pals, and  no  one  of  them  was  a  surety  for  another.  It 
appears  that  the  contract  for  sale  of  the  annuity  was  made  by 
all  of  them ;  that  the  consideration  money  was  paid  to  all, 
and  that  they  all  signed  the  receipt  for  it.  Lynch  alone,  it 
is  true,  grants  the  annuity,  chargeable  upon,  and  payable  out 
of,  the  Barpa  estate,  with  the  usual  powers  of  distress  and 
entry,  and  with  the  usual  demise  to  a  trustee ;  for  this  ob- 
vious reason,  that  he  alone,  as  the  owner  of  the  estate, 
could  charge  and  demise  it,  and  confer  those  powers.  The 
other  grantors  could  not  join  in  that  part  of  the  deed,  neither 
could  any  of  them,  except  Lynch,  join  the  respondent  in  the 
assignment  which  he  alone  agreed  to  make  of  his  mortgage. 
But  the  covenant  for  payment  of  the  annuity  is  joint  and 
several  by  the  four  parties,  as  are  also  the  bond  and  warrant 
of  attorney ;  and  the  power  to  repurchase  is  reserved  to  all 
four,  or  any  or  either  of  them.  The  only  surety  referred  to 
in  these  instruments  is  Mr.  Harman,  or  such  other  capitalist 
as  the  respondent  should  procure  to  become  surety  ;  and  his 
covenant  to  procure  such  surety  for  payment  of  the  annuity 
sufficiently  indicates  that  he  himself  was  a  principal  and  not 
a  surety.  Who  ever  heard  of  a  surety  for  a  surety  ?  The 
four  parties  must  be  held  as  the  principals,  equally  bound  to 
pay  the  annuity.  There  is  no  trace  in  any  of  the  instru- 
ments of  the  distinct  characters  of  principal  and  surety  being 
assumed  by,  or  belonging  to,  any  of  the  parties. 

The  reference  in  the  articles  of  agreement  to  the  event  of 

the  respondent  becoming  the  purchaser  of  the  estate,  shows 

that  he  had  an  interest  in  the  transaction,  and  leaves  very 

little  doubt  that  the  repeated  biddings  and  purchases  made 

by  his  nephews,  in  their  own  names,  were  really  in 

•  80    trust  for  the  respondent.    ♦To  him  principally,  whether 

he  became  purchaser  or  not,  Messrs.  Dawson  and  Hol- 
lier  looked  for  payment  of  the  annuity.  Mr.  Rowley  swears 
they  would  not  have  advanced  their  money  except  on  his 
credit.  Lynch  was  overwhelmed  in  debt,  and  in  gaol :  the 
estate  was  deeply  incumbered,  and  under  judicial  sale  :  sev- 
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eral  of  the  incumbrances  were  prior  to  the  respondent's  mort- 
gage, but  he  knew  that  the  money  advanced  to  make  the 
deposit  would  be  applied  in  discharge  of  the  prior  pressing 
incumbrances,  so  as  to  give  him,  even  without  purchase,  full 
control  over  the  estate.  It  was  on  his  credit  and  respecta- 
bility the  grantees  mainly  relied,  not  deeming  it  necessary 
to  inquire  minutely  into  the  dealings  between  him  and  his 
nephews,  the  other  contracting  parties,  or  into  the  objects 
or  purposes  any  of  them,  or  Mr.  Lynch,  had  in  view ;  it  being 
sufficient  for  them  to  know  that  they  had  the  joint  security 
of  all  as  principals.  If,  as  between  themselves,  it  was  not 
intended  that  they  should  all  be  principals,  there  is  not  the 
slightest  evidence  that  such  intention  was  ever  communicated, 
or  even  intimated,  to  Messrs.  Dawson  and  HoUier.  The  only 
distinction  recognized  by  them  between  the  four  individuals 
was,  that  judgment  on  the  bond  was  to  be  entered  up  in  Ire- 
land forthwith  against  Lynch  and  the  respondent,  but  not 
against  the  Maunsells  until  default  of  payment  by  the  former 
two ;  and  that  execution  on  the  judgment  was  to  be  stayed 
until  the  annuity  should  be  in  arrear  for  forty  days.  The 
power  of  distress  was  to  be  exercised  if  any  payment  of  the 
annuity  should  be  in  arrear  for  twenty-one  days ;  the  power 
of  entry,  if  any  payment  should  be  in  arrear  for  thirty-one 
days ;  and  the  trusts  of  the  term  were  to  be  enforced  if  any 
payment  should  be  in  arrear  for  forty  days.  That  is  the 
usual  form.  The  exercise  of  those  powers  and  *  trusts  *  81 
would  affect  the  respondent  as  mortgagee,  as  much  as 
Lynch,  the  nominal  owner  of  the  estate  ;  and  it  was  not 
until  these  remedies  against  the  estate  were  found  insuffi- 
cient or  exhausted,  or  the  period  for  the  exercise  of  them 
elapsed,  that -execution  was  to  be  issued  on  the  bond.  AI- 
thougS  these  distinctions  are  made  between  Mr.  Lynch  and 
the  respondent  on  one  side,  and  the  two  Maunsells  on  the 
other  (because  the  latter  were  men  without  any  property  of 
their  own,  but  depending  on  their  uncle,  one  being  his  solici- 
tor, the  other  the  receiver  of  bis  rents),  still  these  also  were 
principals,  and  entitled  as  much  as  Lynch  and  the  respondent 
to  repurchase  the  annuity,  and  to  call  for  an  assignment. 
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[The  Lobd  Chancellor.  —  If  Lynch  repurchased  the  an- 
nuity, could  he  have  held  the  securities  against  the  mort- 
gagee?] 

Any  one  of  the  four  repurchasing  the  annuity,  and  taking 
an  assignment  of  the  securities,  might  hold  them  against  the 
others. 

Supposing  that  the  respondent  was  only  a  surety  for  Lynch, 
the  next  question  is,  whether  any  thing  has  taken  place  be- 
tween the  latter  and  the  grantees  of  the  annuity  that  could 
operate  to  discharge  the  respondent  from  his  liability  on  those 
instruments.  He  alleges  that  the  original  contract  was  varied 
without  his  knowledge,  and  fraudulently  as  to  him  ;  first,  by 
increasing  the  annuity  from  1600Z.  to  1800Z.,  and  by  the 
deducting  of  one  whole  year*s  payment  thereof  from  the 
purchase-money;  secondly,  by  the  new  agreement  entered 
into  by  the  Maunsells  and  Rowley,  on  the  advance  of  the 
further  lOOOZ.  in  June,  1821,  to  reduce  the  annuity  to  810/. 

if  the  same  was  to  be  continued  beyond  the  first  year. 
*  82  *  In  the  first  place,  it  is  submitted  that  the  payment 
of  the  annuity  in  advance,  being  for  the  benefit  of  the 
surety,  could  not  have  the  effect  of  releasing  him.  Besides, 
that  proposition  originated  with  Edw.  Maunsell,  acting  for 
himself,  and  also  as  the  solicitor  of  the  respondent  as  well  as 
of  Lynch ;  alleging  that  it  was  for  their  common  benefit,  as 
the  money  was  more  than  they  wanted,  to  pay  the  year's 
annuity,  minus  the  discount,  their  intention  then  being  to 
redeem  it  at  the  expiration  of  the  year.  Before  the  respon- 
dent executed  the  securities,  he  was  informed  by  a  letter 
from  his  nephew,  delivered  to  him  by  Mr.  Rowley,  of  the 
increase  of  the  annuity,  in  consequence  of  the  increase  in  the 
consideration  money  irom  80002.  to  90002.  The  instrttments 
themselves  showed  these  alterations  of  the  original  contract ; 
and  by  them,  as  weU  as  by  the  letter,  the  respondent  must 
have  seen,  what  was  further  for  his  benefit,  that  Rowley  had 
agreed  to  dispense  with  the  assignment  of  his  mortgage,  and 
with  the  covenant  from  himself  and  Mr.  Harman ;  and,  in 
place  of  these  deeds,  to  accept  the  agreement  stipulating  to 
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Hiake  such  assignment,  and  to  procure  the  guaranty  of  Harman 
or  some  other  capitalist,  within  twelve  months,  in  case  the 
annuity  should  be  continued  beyond  one  year.  It  was  after 
his  execution  of  those  instruments  that  Edw.  Maimsell  pro- 
posed to  Mt.  Rowley  to  pay  the  annuity  for  one  year  in 
advance.  There  was  no  previous  stipidation  for  retaining  it 
out  of  the  purchase-money,  as  tiie  respondent  alleges ;  nor 
was  there  any  retention.  The  payment  was  quite  Tolun- 
taiy ;  it  left  the  contract  for  the  annuity  just  as  it  was  ex- 
pressed in  the  securities.  There  still  remained  sufficient 
money  for  making  the  deposit  in  Court ;  and,  assuming  that 
Lynch  was  principal,  and  th«  respondent  his  surety,  it 
was  surely  in  his  favour  *  to  be  thus  insured  against  all  *  88 
risk  for  one  year,  at  the  end  of  which  it  was  then  in* 
tended  that  the  annuity  would  be  redeemed. 

The  I'espondent,  however,  charges  by  his  bill,  that  if  his 
liability  as  surety  was  not  affected  by  those  alterations  in  the 
cmitiact  in  January,  1821,  he  was  perfects-discharged  by  the 
siubsequent  transactioiis  in  June  and  July  of  the  same  year. 
The  biddings  for  Hie  estate  having  been  then  opened  again, 
Edward  K  Maunsell  was  again  declaared  the  purchaser  at  the 
sum  of  31,2dOZ. ;  and  then  a  further  deposit  in  Gourt,  in 
proportion  to  that  increased  sum,  becoming  necessary,  a 
negotiation  was  opened  between  the  Maunsells,  on  behalf  of 
themselves,  of  the  respondent,  and  of  Lynch ;  and  Mr.  Bow- 
ley,  on  behakf  of  Dawson  and  Hollier,  for  the  advance  of 
another  lOOOZ.  on  an  annuity  of  9(K.,  to  be  secured  in  the 
same  maimer  as  the  former  annuity.  The  first  proposal  then 
wiB  to  raise  16,00<M.,  out  of  which  the  further  deposit  would 
be  made,  and  the  former  annuity  redeemed,  and  then  a  new 
annuity  at  9/.  per  cent  would  be  granted  and  secured  by  the 
same  parties.  Ultimately,  however,  Dawson  and  Hollier 
agreed  to  advance  only  10002.,  which  was  sufficient  for  the 
additional  deposit,  upon  tlus  imdeistanding,  that  tiie  TeqM>n- 
dent  would  complete  the  purchase  of  the  estate ;  that  the 
new  annuity  for  the  whole  suqi  would  be  made  a  first  charge 
thereon  ;  and  that  the  title^eeds  would  be  deposited.  Upon 
these  terms,  Rowley,  on  behalf  of  Dawson  and  Hollier, 
agreed  to  reduce  the  annuity  of  1800Z.  to  8102.,  rather  than 
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have  it  redeemed  at  the  end  of  the  year;  and  that  the 

annuity,  to  be  granted  for  the  lOOOZ.  then  advanced,  should 

he  at  the  same  rate.    Rowley,  in  his  letter  enclosing  the 

lOOOZ.  to  Edw.  Maunsell,  says :  ^^  I  wish  it  to  be  clearly 

*  34   understood  between  *  us  that  the  terms  upon  which  this 

lOOOZ.  is  advanced  are,  that  it  is  to  be  kept  twelve 
months  in  any  event,  at  9  per  cent.  If  you  wish  to  retain  it 
beyond  that  period,  I  can  undertake  to  say  you  can  do  so  at 
the  same  rate  of  interest,  in  which  case  it  will  be  to  be  added 
to  the  money  already  advanced  upon  annuity,  and  a  security 
given  for  the  whole  at  9  per  cent,  such  security  to  be  a 
charge  upon  the  Bama  estate,  pursuant  to  the  undertaking ; 
and  of  course  the  title-deeds  to  be  deposited.*'  The  Maun- 
sells,  in  the  letter  acknowledging  the  receipt  of  the  money, 
say :  ^^  We  agree  that  the  1000/.  now  advanced  is  to  be  kept 
for  twelve  months  certain  at  9  per  cent,  on  annuity  for  the 
same  lives  as  in  the  former  deed  of  90002. ;  and  at  the  expi- 
ration of  the  year  in  the  former  transaction,  it  can  be  consol- 
idated with  the  90002.  to  be  secured  on  the  Bama  estates,  as 
mentioned  in  your  letter.  We  hope  to  have  the  sale  con- 
firmed in  the  course  of  the  next  fortnight."  This  corre- 
spondence shows  the  terms  and  conditions  on  which  the 
annuity  of  18002.  was  to  be  reduced  to  8102.  The  purchase 
was  not  completed  by  the  respondent,  and  the  proposed 
terms,  not  being  complied  with  on  his  part,  did  not  become 
binding  on  Dawson  and  Hollier,  although  at  their  own 
pleasure  they  accepted  the  reduced  annuity  as  long  as  it  was 
regularly  paid.  There  was,  in  fact,  no  new  agreement  to 
vary  the  executed  contract;  the  proposed  i^^ement  was 
between  the  respondent's  solicitor  and  the  grantees,  and  not 
between  them  and  Lynch,  the  supposed  principal,  behind  the 
respondent's  back.  But,  supposing  this  new  agreement  con- 
tained in  the  correspondence  between  the  Maunsells  and 
Rowley ;  without  the  respondent's  knowledge  had  been  abso- 
lute, it  could  not  operate  to  discharge  the  surety  from 

*  86  his  contract  under  seal.     His  *  situation  would  thereby 

be  changed  for  the  better,  in  consequence  of  the  remis- 
sion to  his  prineipal  of  11  per  cent  on  the  annuity,  and  his 
remedy  against  the  principal  would  in  no  manner  be  injured 
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or  suspended.  Prendergast  v.  Devey^  (a)  Gregory  v.  Be$' 
sdlj  (ft)  JEffre  v.  Everett^  (c)  Hvlme  v.  Cole%^  (ji)  Gordon  v. 
Calvert^  (e)  Price  v.  Edmunds,  (jg) 

It  will  be  material  to  look  to  the  form  of  the  pleadings  in 
this  case,  and  also  of  the  decree.  The  bill  states  that  the 
annuity  is  oppressive  and  usurious,  being  at  the  rate  of 
twenty  per  cent  of  the  money  advanced :  that  the  agreement 
being  made  and  concluded  in  England,  was  subject  to  all  the 
laws  and  statutes  applicable  to  such  transactions  then  in  force 
there,  and  that  Lynch  was  obliged,  in  consequence  of  his 
embarrassments,  to  take  the  advance  upon  the  terms  pro- 
posed ;  and  it  charged  that  these  terms  were  in  violation  of 
the  law.  But  the  appellant  submits  that  the  negotiation 
and  transactions  were  concluded  in  Ireland :  that  the  secu- 
rities are  there  situated,  that  the  money  was  there  paid,  and 
was  truly  advanced  on  annuity,  and  there  are  no  Annuity 
Acts  in  Ireland  as  in  England  in  the  least  to  affect  the  legal- 
ity of  the  transaction.  The  decree  does  not  proceed  on  these 
grounds,  but  stiU  it  gives  the  respondent  all  the  relief  his 
biU  prayed  for,  with  costs,  without  directing  any  account  or 
repayment  of  any  part  of  the  consideration  money.  The 
decree  is  wrong  in  form  as  well  as  in  principle,  particularly  as 
it  gives  relief  against  three  only  of  the  instruments  of  secu- 
rity, leaving  the  articles  ef  agreement  untouched. 

Mr,  Serjeant  Jackeon  and  Mr.  Kindersleg,  for  the  *  re-  *  86 
spondent.  This  being  an  injunction  bill,  framed  as  all 
such  bills  are,  could  not  properly  be  made  to  pray  relief  against 
the  articles  of  agreement.  The  appellant  did  not  attempt  to 
enforce  any  part  of  that  agreement.  It  may  also  be  admitted 
that  the  bill  makes  several  grounds  of  equity,  and  the  decree 
proceeds  on  the  one  ground  only,  namely,  that  the  respondent 
was  only  a  surety,  and  that  he  was  dischaiged  from  his  lia- 
bility as  such  by  the  subsequent  alterations  of  his  engage- 
ment by  the  other  parties,  without  his  concurrence.    That 

(a)  6  Madd.  124.  (6)  6  Madd.  186. 

(e)  2  Ross.  881.  (d)  2  Sim.  12. 

(e)  2  Sim.  261.  (g)  10  B.  k  C.  678. 
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ground  of  the  decree  is  not  ftffecied  by  the  failure  of  the 
other  grounds  alleged  in  the  bill. 

The  decree  declares,  in  the  first  place,  that  the  respondent 
was  a  mere  surety.  It  is  manifest,  from  all  the  circumstances 
attending  the  transaction,  that  Lynch  alone  was  the  prin- 
cipal.  He  had  first  mort^^aged  his  estate  to  a  Mr.  Fitzgerald ; 
that  mortgage  became  ultimately  vested  in,  the  respondent, 
who,  haying  himself  no  acquaintance  with  Lynch,  yielded  to 
the  persuasions  of  the  Messrs.  Maunsell  to  come  forward  to 
save  the  esiMne  to  the  Lynch  family,  by  joining,  as  a  collateral 
surety,  in  the  deed  of  annuity.  Lyndi's  overwhelming  em- 
banttssments  compelled  him  to  yield  to  the  oppressive  terms 
of  the  advance,  as  negotiated  by  his  friend  and  agent  Mr. 
Coneys,  in  London,  with  Messrs.  Oapron  &  Rowley  on  behalf 
of  Dawson  and  HoUier.  The  respondent  was  not  a  party  in 
any  sense  to  that  negotiation.  Why  should  he,  a  gentleman 
6f  independent  property,  and  not  wanting  ordinary  prudence, 
raise  money  at  20  per  cent  ?  Lynch's  estate  was  the  substan- 
tial security ;  and  to  strengthen  that  security,  the  respondent, 
having  a  mortgage  on  the  estate,  i^reed  to  assign  his  mort- 
gage, and  join  in  the  bond ;  and  acc<M:dingly  Dawson 
•  87  *  and  Hollier  in  their  bill,  filed  in  1828,  treated  Lynch 
all  through  as  their  principal  debtor,  and  the  respondent 
as  a  mere  surety.  That  bill,  after  stating  the  efforts  made  by 
Lynch  to  save  the  estate  from  being  sold,  charged  to  this 
efiect :  ^'  As  further  evidence  of  the  collusion  between  Lynch 
and  E.  E.  Maunsell,  to  forward  ihe  said  object  of  Lynch ; 
that  in  order  to  procure  the  necessary  deposit  upon  Maun- 
sell's  bidding,  and  to  save  the  e^ate  from  falling  into  the 
hands  of  Reddington,  Maunsell  applied  to  plaintiffs  (Dawson 
and  HoUier),  by  the  direction  of  Lynch,  and  with  the  con- 
currence of  R.  H.  Eyre,  to  advance  a  sum  ai  money  to  Lynch, 
in  purchase  of  an  annuity  charged  on  his  estates,  and  further 
secured  by  the  joint  security  of  R.  H.  Eyre,  E.  E.  Maunsell, 
and  his  brother ;  to  which  proposal  the  plaintilb  i^reed.*' 
The  bill  of  costs  furnished  by  Rowley  for  preparing  the 
securities,  also  showed  that  Lynch  was  the  borrower  of  the 
money.  There  is  bo  document  or  other  evidence  whatsoever 
to  show  that  the  tenders  considered  the  respondent  to  be  the 
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party  contracting  with  them.  The  witnega,  R.  H.  Maunsell, 
in  answer  to  the  sixth  interrogatory,  deposed  ^Hhat  E.  E« 
Maunsell,  upon  the  sale  bid  for  the  lands  in  trust  for  M.  B. 
Lynch,  who  undertook  to  provide  the  means  of  completing 
the  same,  the  said  M.  B.  Lynch  haying  been  at  that  period 
negotiating  the  loan  of  tibe  money  for  said  purpose  through 
his  friend  and  agent  in  London,  the  late  T.  Coneys,  Esq., 
barrister  at  law."  Such  are  the  words  of  this  deposition,  as 
contained  in  the  respondent's  appendix;  but  the  form  in 
which  that  deposition  is  set  out  in  the  appellant's  appendix 
would  bear  the  construction  that  it  was  E.  E.  Maunsell  who 
was  negotiating  the  loan  through  his  friend  Coneys,  —  a  con- 
struction which  would  be  inconsistent  with  the  general 
*  scope  of  this  witness's  depositions,  from  which  it  is  *  88 
apparent  that  Mr.  Coneys  was  not  in  any  sense  the 
agent  of  the  respondent.  Mr.  Rowley,  in  his  answer  to  the 
18th  interrogatory,  says,  not  that  Coneys  was  the  agent  of 
the  respondent,  but  that  Coneys  told  him  he  represented  all 
the  parties.  In  the  long  series  of  letters  between  Rowley 
and  tiie  Maunsells  there  appear  several  passages  clearly 
showing  that  Lynch's  estate  was  the  principal  subject  to 
which  the  grantees  looked  for  their  security,  and  that  they 
looked  to  the  respondent  as  a  person  liable  in  default  of 
Lynch,  but  not  as  primarily  liable.  In  one  of  these  letters, 
dated  the  6th  of  January,  1827,  Mr.  Rowley  writes  to  E.  E. 
Maunsell  that  the  amount  of  arrears  of  the  annuity  had 
then  become  so  serious  that  they  would  admit  of  no  further 
time  being  spent  in  correspondence ;  that  he  refrained  from 
making  application  to  the  respondent  from  delicacy  to  the 
Maunsells ;  and  then  asks,  *^  What  can  your  brother  Geoige 
Maunsell  be  doing  with  the  rents  of  the  estate  ?  "  (6.  Maun- 
sell was  the  receiver.)  ^^I  wish  you  would  let  me  know 
whether  there  is  a  desire  to  pay  off  the  last  10002.,  &c.  If 
the  fiinds  get  up  a  little,  I  have  promised  Mr.  Coneys  to  do 
my  beat  with  some  of  the  insurance  offices*  to  get  them  to 
advance  a  sum  to  discharge  all  incumbrances,  and  take  the 
estate  and  receivership  into  tiieir  own  hands." 

The  obvious  and  natural  inference  from  the  facts  that  are 
admitted  or  jMroved,  is,  that  it  was  assumed  during  the  nego^ 
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tiation  for  the  advance  that  the  respondent  would  join  in  the 
securities,  and,  after  the  terms  were  adjusted,  he  was  then 
prevailed  upon  by  his  nephews  to  become  a  surety,  with  a 
view  to  save  the  estate  from  being  sold. 

With  respect  to  the  form  of  the  instruments,  on 

*  89   *  which  it  is  contended  on  behalf  of  the  appellant  that 

aU  the  parties  were  principals,  it  is  only  necessary  to 
observe  that  the  deed  is  in  the  common  form  adopted  by  con- 
veyancers, making  all  appear  as  principals.  But  still  it  is  sub- 
mitted that  this  deed  bears  on  the  face  of  it  that  L3mch  alone 
was  the  grantor  of  the  annuity ;  he  alone  charges  the  estate 
with  it,  and  grants  a  trust  term  therein  to  secure  it,  and  then 
all  four  covenant  for  the  payment  **of  the  said  annuity, 
yearly  rent,  or  sum,"  meaning  payment  out  of  Lynches  es- 
tate, in  which  the  respondent  was  interested  to  the  extent  of 
his  mortgage :  and  Lynch  further  covenants  ^^  that  he  hath 
full  power,  &c.,  to  grant  and  confirm  the  said  annuity,  yearly 
rent,  or  sum  of  1800Z.,  &c. :  and  that  the  said  hereditaments 
shall  continue  to  be  charged  with  and  subject  to  the  said 
annuity,  yearly  rent,  or  sum,  &c.,  and  all  costs,  charges,  and 
expenses  to  be  occasioned  by  the  non-payihent  thereof." 
The  agreement,  of  the  same  date  with  the  deed,  is  a  veiy 
important  instrument  to  show  that  the  respondent  was  only  a 
surety.  It  recites  that  Lynch  *^  hath  granted  "  to  Dawson 
and  Hollier  an  annuity  of  18002.  *^  secured  upon  certain  es- 
tates of  the  said  M.  B.  -Lynch,"  and  by  the  covenant  of 
Lynch  and  the  other  three,  and  by  their  joint  and  several 
bond:  and  the  agreement  towards  the  conclusion  is  to  the 
effect  that  if  the  respondent  should  within  twelve  months 
become  the  purchaser  of  Lynches  estate,  then  that  he  should 
at  his  own  expense  charge  the  estate  with  the  annuity.  By 
that  instrument  prepared  in  London,  Mr.  Rowley  attempted 
to  make  the  respondent  in  the  event  mentioned  a  principal, 
but  the  Maunsells  and  the  respondent  himself  insisted  upon 
an  alteration  of  the  agreement  to  the  effect  of  putting  the 

expenses  on  Mr.  Lynch ;  and  in  that  alteration  Mr. 

*  40   Dawson  as  well  *  as  Lynch  concurred,  as  appears  by 

their  respective  undertakings  at  the  foot  of  the  agree- 
ment.   If  the  respondent  was  only  a  surety,  as  the  decree 
[88] 


HOLUER  V.  ETBB.  *40 

declares,  there  can  be  no  doubt  that  the  decree  is  perfectly 
right  in  holding  him  to  be  discharged  from  all  liability  under 
his  covenant  and  bond,  by  the  subsequent  alterations  of  the 
original  agreement  without  'the  consent  of  the  respondent. 
He  was  not  informed  that  the  whole  sum  of  90002.  was  not 
paid,  whereas  in  fact  only  a  sum  of  about  66802.  was  paid. 
The  reason  assigned  for  not  making  that  change  in  the  agree- 
ment known  to  the  respondent  when  he  executed  the  differ- 
ent instruments  was,  that  it  was  an  afterthought  originating 
with  the  Mannsells  saying  the  whole  sum  was  not  wanted. 
That  was  Mr.  Rowley's  account ;  but  the  account  given  by 
R.  H.  Maunsell  of  the  way  in  which  nearly  one-third  of  the 
whole  sum  was  retained  for  costs  and  payment  of  the  annuity 
in  advance,  is  far  more  natural ;  and  without  disparaging  Mr. 
Rowley  further  than  by  saying  that  his  recollection  of  a 
transaction  which  happened  in  1821  failed  him  in  1886,  his 
account  is  absolutely  incredible.  The  truth  is,  that  there  was 
a  studied  and  designed  concealment  from  the  respondent  of 
that  change  in  the  original  agreement,  and  the  four  receipts 
for  the  quarterly  payments  of  the  annuity  were  framed  to 
perpetuate  that  concealment.  He  became  surety  in  respect 
of  an  advance  of  90002.,  a  large  part  of  which  was  not 
advanced  at  aU,  or  if  advanced,  was  applied  to  purposes 
injurious  to  the  siurety.  He  had  a  right  to  say,  non  in  hcee 
faedera  venu 

The  retention,  without  notice  to  the  respondent,  of  so 
much  of  the  money  agreed  to  be  advanced,  would  alone  dis- 
charge him  from  his  liability  as  surety ;  at  all  events  the 
sabsequent  alterations  of  the  agreement  *  making  in  *41 
&ct  a  new  agreement  without  the  concurrence  of  the 
respondent,  had  that  effect.  The  correspondence  between 
the  Maunsells  and  Rowley  show  the  terms  of  that  agreement, 
which  is  confirmed  by  the  acts  of  the  grantees  accepting  for 
several  years  the  reduced  annuity  of  8102. ;  and,  after  that 
fell  in  arrear,  by  the  suggestions  of  breaches  on  foot  of  the 
judgment  on  the  bond  for  9002.  interest.  They  knew  well 
that  the  terms  of  the  first  agreement  were  oppressive,  and 
they  were  anxious  to  avoid  it  by  a  modified  agreement. 
Courts  of  Equity  never  refuse  to  discharge  a  surety  from 
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liability  under  noch  of^remre  baigains,  where  there  is  fnod 
or  concealment.  Lord  Hardwioke^  in  the  case  of  LawUff  t. 
HooptTyia)  says^  *^  There  has  been  a  struggle  between  the 
Equity  Courts  and  persons  who  hare  made  it  their  endearour 
to  find  out  schemes  to  get  exorbitant  interest  and  to  evade 
the  statutes  ot  usury,  &c* ;  and  wharerer  they  have  found 
the  least  tincture  of  &aud  in  any  of  these  oppressive  bar- 
gains*  relief  hath  always  been  granted/'  Ia  Pideoeh  v. 
BUhop^  (i)  it  was  held  that  a  secret  agreement  between  the 
creditor  and  i»incipal  debtor  was  a  fraud  on  his  surety,  and 
he  was  accordingly  discharged  from  his  liability.  In  SUne 
Y.  C(nnptan^(ey  Chief  Justice  Tivdal,  gi^g  tiie  judgment 
of  the  Court  of  Common  Pleas,  says,  ^^  The  prineiple  to  be 
drawn  from  the  cases  to  whidi  leferenoe  has  been  made  in 
the  argument,  we  take  to  be  this :  that  if  with  the  knowledge 
or  assent  of  the  creditor,  any  material  part  of  the  transaction 
between  the  creditor  and  his  debtor  is  misrepresented  to  the 
surety,  the  misrepresentation  being  such  that,  but  for  the 

same  having  taken  place,  either  the  suretyship  wouM 
*  42   not  *  have  been  entered  into  at  all,  or,  being  entered 

into,  the  extent  of  the  surety's  liability  might  be  thereby 
increased,  the  security  so  given  is  void  at  law  on  the  ground 
of  fraud."  Any  oonoeahnent  from  the  surety  even  without 
fraud,  or  any  alteration  of  the  agreement  between  the  cred- 
itor and  debtor,  or  indulgence  given  to  the  debtor  without 
the  concurrence  of  the  surety,  discharges  him.  Witcker  v. 
HaU^  (d)  Lord  Harbertan  v.  Bennett^  (e)  Samuell  t.  Saw* 
arthj  (ff)  Bees  v.  Berritigtan^  (A)  Htpre  v.  Bartop^  (t)  Burke^e 
Ga$e^  cited  in  a  note  to  JEx  parte  CHfford^  (k)  and  by  Lord 
Eldon  in  his  judgment  in  EnglUh  v.  Barley,  (l)  It  has 
been  contended  tiiat  the  original  agreement  in  this  case 
beii^  under  seal  could  not  be  altered  by  the  parol  agreement 
between  Bowley  and  the  Maunsells ;  but  the  contrary  has 

(a)  8  Atk.  278.  (b)  6  DowL  ft  R.  506. 
(c)  6  Scott,  846;  5  Bing.  N.  C.  142. 

(<0  5  B.  &  C.  269.  (e)  Beatty,  386. 

(g)  8  Meriv.  272.  (K)  2  Ves.  Jun.  540. 

(t)  8  ^fadd.  221.  [k)  6  Yet.  809. 
(0  2  Bob.  &  PnU.  162. 
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been  held,  (a)  The  cases  referred  to  for  the  appellant  do  not 
rastam  the  position  for  which  he  contends,  and  they  are 
dearly  distingoiehable  from  the  ciroumstanees  of  this  case. 

Mr,  Kniffht  Brttee,  in  reply.  -^-  Tlie  respondent  appears  to 
be  a  principal  on  the  (bob  oi  all  the  instruments ;  to  support 
his  ease,  therefore,  it  was  ineunbent  on  him  to  prove  that  he 
was  only  a  surety.  Inferences  from  the  supposed  wealth  of 
the  respondent,  or  from  the  correspondence  between  his  co* 
grantors  and  the  agent  of  the  grantees  of  the  annuity,  are  not 
to  prerail  against  these  solemn  instnunents. 

M.  B.  Lynch  would  be  the  best  witness  of  the  fact  in  dis* 
pute  in  this  case ;  Mr.  Meredith,  the  partner  of  E.  E. 
Maunsell,  would  be  a  good  witness ;  but  the  *  respon-  *  48 
dent  did  not  file  his  bill  until  after  the  death  of  both. 
Mr.  £•  £•  Maunsell  (now  a  clergyman)  might  have  been 
examined,  but  was  not*  If  Mr,  Rowley's  aocount  of  the 
transactions  is  not  satis&ctory,  fiirther  inquiry  will  become 
necessary.  The  respondent  had  a  large  interest  in  Lynch's 
estate  at  the  time  of  the  transacticm,  and  intended  to  become 
the  purchaser  of  the  whole,  having  the  ultimate  view  of  in- 
creasing his  political  influence  in  Qalway. 


The  respondent  died  soon  after  the  hearing;  .p^^^h^bS 
the  appellant  revived  the  suit  in  Chancery  in  r£?i*bSS?ii?tt 
Ireland  against  his  executors  (the  Hon.  W.  H.  toiSSiea"ilSJ52 
White  Hedges  and  the  Rev.  R.  Davis)  ;  and  in  «»«»^«^- 
March,  1842,  presented  a  petition  to  the  House  to  revive  the 
appeal,  and  for  leave  to  lodge  a  supplemental  case.  The  ap- 
peid  committee,  to  whom  that  petition  was  referred,  directed 
the  appeal  to  be  revived,  but  was  of  opinion  that,  as  the 
cause  had  been  fuUy  heard,  it  was  not  necessary  to  deliver  a 
supplemental  case  under  the  standing  order.  No.  199  (Vol. 
VI.  Mie,  p.  979). 

(a)  1  Y.  &  J.  484. 
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May  2,  1842. 

Lord  Cottenham.  —  The  facts  of  this  case  are 

Judgment. 

left  by  the  evidence  in  great  obscurity,  which, 
as  it  appears  to  me,  occasions  the  only  difficulty.  Three 
questions  were  very  properly  made  by  Lord  Plunket's  judg- 
ment ;  first,  is  the  plaintiff  (the  respondent)  to  be  considered 
as  a  principal  grantor  of  the  annuity,  or  only  as  a  surety  for 
Lynch?  Secondly,  what  was  the  effect  of  the  transaction, 
at  or  about  the  time  the  deeds  were  executed,  as  to  releas- 
ing the  surety?  Thirdly,  what  was  the  effect,  for  that 
purpose,  of  what  took  place  in  the  month  of  June  or  July 
following  ? 

As  to  the  first  question,  I  think  it  quite  clear  that 
*  44    *  the  plaintiff,  as  between  himself  and  the  grantees  of 

the  annuity,  was  a  principal  and  not  a  surety.  The 
deed  recites  a  joint  contract  by  Lynch  and  the  plaintiff  and 
the  two  others,  for  payment  of  the  annuity,  which  was  to 
be  secured  by  their  joint  and  several  bond,  and  a  judgment 
against  all  of  them;  and  by  the  covenant  relating  to  the 
plaintifTs  mortgage,  and  by  a  covenant  by  Harman,  of  which 
the  plaintiff  was  to  procure  a  renewal  after  the  first  year. 
It  further  recites  that  the  expenses  were  to  be  paid  by  the 
four,  and  that  the  consideration  money,  90002..  had  been  paid 
to  the  four.  It  seems  to  have  been  supposed  that  all  this 
was  to  have  been  superseded  by  the  fact  that  Lynch  alone 
granted  what  is  described  as  one  annuity  or  rent-chaige  of 
18002.,  charged  and  chargeable  upon  and  issuing  out  of  the 
estate  of  Bama,  with  a  power  of  entry  and  distress,  and  the 
grant  of  a  term  to  secure  the  payment ;  but  this  grant  does 
not  appear  to  me  to  justify  any  such  inference.  Lynch  alone 
had  the  estate  by  which  the  annuity  was  to  be  secured  ;  the 
plaintiff  had  a  mortgage  upon  it ;  and  both  accordingly  make 
their  respective  interest  in  the  property  subject  to  securing 
the  annuity,  by  the  agreement  of  the  same  date  as  the  deed. 
The  plaintiff  agreed  to  make  his  mortgage  subject  to  securing 
the  annuity ;  and  in  the  event  of  his  becoming  the  purchaser 
of  the  estate,  to  charge  the  annuity  on  the  estate,  as  a  pri- 
maiy  charge.  It  was  observed  that  this  agreement  recited  that 
Lynch  had  granted  the  annuity,  but,  in  fact,  it  only  professes 
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to  recite  the  purport  of  the  annuity  deed,  and  that  Lynch 
had  thereby  granted  the  annuity  charged  upon  the  estate, 
and  it  also  recites  the  covenant  and  bond  of  the  four,  and  the 
warrant  of  attorney  by  them.  This  is  perfectly  consist- 
ent with  all  being  principals  in  granting  *  the  annuity,  *  45 
each  charging  his  particular  interest  in  the  estate  with 
the  payment  of  it ;  and  accordingly  the  covenant  and  bond 
are  joint  and  several,  and  the  right  of  redeeming  the  annuity 
after  the  expiration  of  twelve  months  is  reserved  to  them,  or 
any  or  either  of  them.  The  question  whether  the  plaintiff  as 
between  himself  and  the  grantees  was  a  principal  in  the  grant 
of  the  annuity,  or  only  a  surety  for  the  payment  of  it  by 
another,  must  be  ascertained  by  the  terms  of  the  instruments 
themselves:  no  extraneous  evidence  is  admissible  for  that 
purpose ;  and  upon  that  question  I  think  there  is  no  room 
for  doubt;  the  plaintiff  granted,  and  by  the  contract,  as 
evidenced  by  those  instruments,  undertook  as  a  principal 
grantor  for  the  due  payment  of  the  annuity ;  as  between 
himself  and  the  grantees,  he  must  be  considered  as  a  prin- 
cipal. 

But  although  all  the  grantors  were  principals  as  between 
them  and  the  grantees,  yet  as  between  themselves  some  of 
them  might  be  sureties  for  others  ;  and  if  it  was  established 
that  such  was  the  case  as  between  the  plaintiff  and  Lynch, 
and  that  the  grantees  knew  that  such  was  the  case,  they 
might  by  their  dealing  with  Lynch  have  raised  an  equity  in 
favour  of  the  plaintiff,  entitling  him  to  the  protection  of  a 
Court  of  Equity  against  the  legal  consequences  of  the  instru- 
ments he  joined  in  executing.  This  distinction  is  perfectly 
well  settled,  and  is  the  ground  of  many  of  the  decisions.  If 
it  was  necessary,  for  the  purpose  of  deciding  this  case,  to 
come  to  a  decision  as  to  whether  the  relation  of  principal  and 
surety  existed  between  the  plaintiff  and  Lynch,  I  should  feel 
gteat  difficulty  (from  the  state  in  which  that  question  is  left 
upon  the  &ct8  as  they  appear)  in  concurring  in  the  opinion 
of  the  noble  and  learned  Judge  below  upon  that  point. 
The  plaintiff  being  upon  the  face  *  of  the  instrument  a  *  46 
principal,  together  with  Lynch,  the  proof  that  as  be- 
tween themselves  he  was  a  surety  only,  would  be  upon  him. 
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Befbr^  adverting  to  the  contradictory  evidence  of  the  wii^ 
oeaeea,  or  the  inference  to  be  drawn  from  the  language  of  the 
ooarcBpondenoe^  it  will  be  well  to  ascertain  how  the  case 
stands  upon  that  pari  of  the  evidence  as  to  which  there  can 
be  no  doubt.  At  the  time  of  ezecttting  the  deed  securing 
the  annuity,  L]mch  was  owner  of  the  estate  called  Barna,  but 
subject  to  a  mortgage  vested  in  the  plaintiff,  and  to  other 
oharges.  Lynch  was  in  prison  for  debt,  and  the  estate  had, 
under  a  decree  of  the  Ck)urt  of  Exchequer,  been  put  up  for 
sale.  Edward  Maunsell  and  his  brother  were  nephews  of 
the  plaintiff,  who  was  a  proprietor  of  lands  near  the  town  of 
Galway,  and  Edward  Maunsell  was  an  attorney,  and  as  such 
had  acted  for  the  plaintiff.  By  an  order  of  the  Court  of  Ex- 
chequer, of  the  11th  of  December,  1820,  Edward  Maunsell 
had  been  declared  the  purchaser  of  the  estate  under  the  de* 
cree  of  foreclosure,  at  28,5002.,  of  which  he  had  undertaken 
to  lodge  forthwith  one«fourth,  but  which  he  had  not  done ; 
whereupon  an  order  of  the  19th  of  December,  1820,  was 
made,  setting  aside  a  former  order  for  a  new  sale  upon  hia 
opening  the  bidding,  and  under  which  he  had  been  declared 
the  purchaser.  It  is  evident,  however,  that  the  parties  did 
not  consider  this  last  order  as  excluding  Edward  Maunsell 
from  becoming  the  purchaser,  for  on  the  18th  of  February, 
1821,  he  obtained  an  order  setting  aside  the  order  of  the  19th 
of  December,  upon  his  depositing  71252.,  in  which  case  a  new 
sale  was  to  take  place.  This  sum  he  deposited  on  the  14th 
of  February,   and  was  ultimately  declared  the  purchaser 

at  81,2502.  It  is  certain  that  these  biddings  were  not 
*  47    *  on  his  own  behalf,  and  that  he  never  contemplated 

himself  becoming  the  purchaser.  The  money  raised  by 
the  grant  of  the  annuity  was  to  enable  him  to  make  this  de^ 
posit;  and  the  question  is,  for  whom  were  these  biddings 
made,  and  who  was  to  be  the  purchaser,  the  plaintiff  or  Mr. 
Lynch?  For  beyond  all  doubt,  as  the  intended  purchaser 
was  the  person  for  whose  benefit  the  money  was  raised  and 
the  annuity  granted,  if  as  between  the  grantors  the  relative 
situation  of  principal  and  surety  existed  at  all,  such  party 
would  be  considered  as  the  principal.  The  other  instru- 
mente  of  the  25th  of  January,  1821*  do  not  appear  to  me 
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to  throw  any  light  upon  this  question,  but  the  ngreement 
of  that  date  is,  I  thinks  dedaSve  of  it 

At  the  date  of  that  agreement,  Edwaixl  Mannsell  had  been 
declared  the  purchaseri  and,  though  his  title  as  such  had  been 
snspended  by  the  order  of  the  19th  of  December,  the  exer^ 
tions  to  complete  live  «ale  of  the  annnily  were  to  supply  the 
meuiB  of  restoring  him  to  that  position.  When,  therefore, 
that  agreement  speaks  of  l^e  plaintiiff,  or  any  person  in  trust 
for  him,  as  becoming  pnrohaser  of  the  estate,  and  in  that 
event  contracts  to  clMige  ^^  annnity  npon  it,  it  mnst  allude 
to  the  purchase  intended  to  be  eompleted  in  the  person  of 
Edward  MaunseU.  There  are,  indeed^  evident  symptoms  of 
the  Maunsells,  neidiews  of  this  childless  uncle,  4»^ng  upon 
themselves  to  act  in  'w^at  they  tlionght  afibcted  the  property 
and  interest  of  the  fiimily,  as  if  tiiey  were  o^^f^nears  of  the 
property  rather  than  as  agemts  tor  the  owner ;  and  that  tbe 
uncle  was  slow  and  reluctant  to  follow  the  course  they  wer^ 
forwarding,  but  that  he  at  last  put  himself  under  their  direc- 
ticm,  and  took  upon  himself  the  respotisibility  of  what  they 
had  arranged,  is  proved  by  this  agreement  of  the  25th 
January,  1821.  There  ^  are,  indeed,  letters  from  him  *  48 
printed  and  apparently  proved,  whidi  would  estaUish 
tids  beyond  all  doubt ;  but  as  I  do  not  find  them  referred  to 
in  the  decree,  I  exclude  them  from  my  consideration.  There 
are,  however,  several  letters  from  Mr.  Robert  and  Mr.  Edward 
Maimsell, — which  were  received  and  read  in  evidence,  as  ap- 
pears from  the  decree,  and  as  to  the  admissibility  of  which 
no  objection  has  been  raised  before  this  House^  -^  which  prove, 
though  not  in  terms  so  distinct,  that  the  plaintiff  was  from  the 
beginning  intended  to  be  the  purchaser.  In  a  letter  of  the 
5th  of  May,  1821,  Mr.  Robert  Maonsell  says, «'  If  he  (Mr. 
Hedges,  the  plaintiff)  *withdmws,  there  mnst  be  an  end  of 
our  further  interference ; "  and  again,  **  could  I  assure  Mr. 
Hedges  that  the  rate  of  the  annuity  would  not  exceed  7i,  I 
tiiink  it  might  induce  him  to  come  forward  once  more.*'  In 
another  letter  of  the  Slst  May,  1821,  to  Mr.  Rowley,  Robert 
Maunsell  says,  ^^  We  have  reopened  the  sale  on  condition  of 
bidding  10002.  over^Mr.  Dowell,  <^e  present  bidder  at  80,2002." 
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**  I  had  made  up  my  mind  that  we  should  not  interfere  again 
with  Bama,  but  several  circumstances  have  induced  me  to 
change  my  determination; — the  principal  one,  my  reliance 
upon  you  for  the  means  to  complete  our  purchase."  ^^  I 
should  think  we  should  require  about  15,0002.  or  16,0001.  to 
complete  the  purchase :  for  which,  the  moment  we  are  the  con- 
firmed purchasers,  an  annuity  shall  be  granted  to  the  lenders 
on  the  estate  itself  as  a  prior  charge,  and  the  present  annuity 
paid  off  with  the  money  to  be  raised  in  the  second  instance." 
In  a  letter  of  the  2l8t  June,  1821,  Mr.  Edward  Maunsell 
says,  **'  Mr.  H.  Eyre  will  be  in  Dublin  early  next  week  ;  and 
should  we  be  declared  purchasers,  we  undertake  im- 
*  49 .  mediately  to  conclude  the  loan  you  propose  *  at  9  per 
cent  for  16,0002.,  to  which  Mr.  Eyre  will  be  a  party  in 
like  manner  as  in  the  former  loan ;  and  the  1500Z.  now  to  be 
advanced  to  enable  us  to  make  the  deposit,  is  to  form  part  of 
the  16,0002."  (a) 

There  are  several  other  letters  of  the  same  purport,  some 
indeed  indicating  an  unwillingness  on  the  part  of  the  plaintiff 
to  have  any  thing  to  do  with  the  estate,  and  a  reluctance  on 
the  part  of  his  nephews  to  apply  to  him  concerning  it ;  and 
these  have  been  relied  upon  as  proving  that  the  plaintiff  was 
only  a  surety ;  but  they  all  treat  him  as  the  intended  pur- 
chaser, none  suggesting  that  Mr.  Lynch  should  buy  the  estate ; 
and  yet  Mr.  Robert  Maunsell  (we  have  no  account  of  the 
transaction  from  Mr.  Edward  Maunsell)  is  produced  as  a  wit- 
ness by  the  plaintiff  to  state  ^^  that  Edward  Maunsell  acted 
in  the  sale  of  the  lands  in  trust  for  Lynch,  having  been  at 
such  period  negotiating  the  loan  of  the  money  for  the  said 
purpose  through  his  friend  and  agent  in  London,  the  late  T. 
Coneys,  Esq. ; "  and  that  **  Edward  Maunsell  did  not  bid  for 
the  said  lands  for  his  own  use  and  benefit,  but  he  acted  under 
the  direction  and  forwarded  the  views  of  the  said  M.  B. 
Lynch  in  relation  thereto."  Mr.  Rowley,  however,  who  nego- 
tiated in  London  on  behalf  of  the  lenders  of  the  money  with 
Mr.  Coneys,  says  that  the  lenders  of  the  money  would  on  no 
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account  have  consented  to  advance  the  money^  **  had  not  the 
plaintiff  been  represented  by  Mr.  Coneys  as  the  principal  and 
important  party  in  the  transaction."  (a) 

It  is  to  be  regretted  that  Mr.  Robert  Maunsell  was  not 
examined  as  to  the  agreement  of  the  25th  of  January,  1821, 
to  which  he  was  a  party,  as  well  as  the  plaintiff,  and  to 
his  own  letters  of  the  5th  and  81st  of  *  May,  1821,  and  *  50 
asked  to  reconcile  his  depositions  with  the  contents  of 
those  documents.  Fortunately,  however,  the  documents  are 
themselves  in  evidence ;  and  relying  upon  them  in  preference 
to  what  that  gentleman  has  sworn  in  favour  of  his  uncle,  the 
plaintiff  in  a  suit  the  object  of  which  was  to  relieve  him  from 
the  contract  he  had  entered  into,  I  have  come  to  the  conclu- 
sion—  with  no  other  doubt  than  what  necessarily  arises  from 
the  Lord  Chancellor  of  Ireland  having  been  of  a  contrary 
opinion  — that  the  pkintiff  was  a  principal  as  between  him- 
self and  the  grantees  of  the  annuity ;  that  he  was  intended 
to  be  the  purchaser,  and  that  the  money  was  raised  for  the 
purpose  of  making  the  deposit  upon  a  purchase  made  for 
him,  and  under  which,  if  completed,  he  would  have  been  the 
owner  of  the  estate ;  and  that  consequently,  as  between  him- 
self and  the  grantees,  he  was  not  only  not  a  surety,  but  the 
principal. 

How  far  the  relative  situation  of  the  parties  was  varied  by 
subsequent  transactions  is  immaterial ;  the  question  depend- 
ii^  upon  what  was  their  relative  situation  in  January  and 
June,  1821.  The  application,  therefore,  of  that  part  of  the 
consideration  money  for  the  annuity,  which  was  deposited  on 
account  of  the  purchase,  after  the  plan  of  purchasing  the 
estate  was  abandoned,  upon  a  report  of  no  good  title,  in  Feb- 
ruary, 1822,  can  have  no  bearing  upon  this  question,  except 
so  far  as  it  may  aid  inferences  arising  from  the  earlier  trans- 
actions. It  was  of  course  returned  to  Edward  Maunsell,  in 
whose  name  it  had  been  deposited.  Robert  Maunsell,  in 
answer  to  the  12th  interrogatory,  says  that  it  was  applied 
in  payment  of  principal  and  interest  due  to  creditors  of  Mr. 
Lynch.    If  those  creditors  were  prior  incumbrancers  upon 

(a)  See  the  evidenee  of  R.  Maoiuell  and  Rowley,  ante,  p.  16  to  p.  20. 
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the  estate,  of  which  the  plaintiff  was  a  mortgagee,  as 
*  51  Mr.  Rowley  *  says  was  the  oase,  it  would  not  have  been 
an  useless  applioation  of  the  plaintiff's  money*  The 
Maunsells  haying  fsdled  in  placing  the  plaintiff  in  the  situa- 
tion of  a  purchaser  and  owner  of  the  estate,  may  have  thought 
that  the  next  best  thing  would  be  to  extend  his  charge  upon 
it.  Lord  Plukket  is  represented  as  saying  that  it  had  been 
admitted  on  the  part  of  the  defendant,  that  if  the  plaintiff 
had  paid  off  the  90002.  and  the  arrears  of  the  annuity,  and 
redeemed  and  taken  an  assignmeiit,  he  would  baye  been 
entitled  to  leyy  the  annuity  from  Lynch,  and  that  L3moh 
would  not  haye  been  so  entitled  as  against  him.  (a)  This 
would  haye  been  no  test  by  which  to  tiy  the  question  in  dis» 
pute,  but  is  the  same  question  in  another  form.  K  the  9000L 
had  been  aj^lied  for  the  benefit  of  Lynch,  the  consequence 
would  haye  been  as  stated,  but  not  if  the  90002.  had  been 
applied  for  the  benefit  of  the  plaintiff ;  and  the  proposition 
might  have  been  therefooe  true  at  one  time  and  not  at  another. 
If  the  money  had  been  originally  applied  for  the  benefit  cf 
the  plaintiff,  in  making  the  deposit  for  Ins  purchase,  but  after- 
wards, upon  the  purchase  being  abandoned,  applied  £Dr  the 
benefit  of  Lynch,  by  paying  debts  not  chained  upon  the 
estate,  the  supposed  right  of  the  plaintiff  would  arise  only 
upon  this  latter  application  of  the  money. 

The  judgment  of  the  Court  below  proceeded  entirely  upon 
the  ground  that  the  plaintiff  was  throughout  the  whole  trans- 
action  a  surety  only.  If,  therefore,  the  ground  £eu1s,  the 
decree  cannot  be  supported:  I  am,  however,  anxious  to 
explain  my  yiew  of  the  state  of  the  law  upon  the  subject ; 
assuming  that  the  plaintiff  was  only  a  surety  from  the 
*  62  beginning,  that  is,  as  between  *  himself  and  the  co- 
grantors  of  the  annuity ;  for  as  between  him  and  the 
grantees,  I  think  it  quite  clear  that  he  was  a  principal  grantor. 
To  affect  the  grantees  in  that  case  with  any  equities  arising 
from  the  plaintiff  being  only  a  surety,  they  must  hare  had 
notice  of  it  at  the  date  of  the  transaction.^    If  the  instru- 

(a)  Lloyd  &  G.,  Cas.  temp.  Lord  Plukkbt,  p.  274. 
^  Mr.  Justice  Coleridqk,  in  Pooley  v.  Harradine,  7  £1.  k  Bl.  435, 
486,  lumng  quoted  the  above  tand  a  preeedlng  pasnge  from  ante,  p.  45, 
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ments  gave  tbem  no^suoh  notice,  I  do  not  find  any  evidence 
bringing  home  to  them  knowledge  of  the  fact.  Mr.  Rowley 
states  that  the  plaintiff  was  represented  as  the  principal  and 
important  party;  and  Mr.  Robert  Maunsell  does  not  state 
that  any  explanation  was  made  to  Mr.  Rowley,  informing 
him  that  the  plaintiff  was  only  a  surety.  If,  therefore,  when 
Mr.  Rowley,  acting  for  the  grantees  of  the  annuity,  in  Janu- 
ary, 1821,  entered  into  the  arrangement  in  question  with 
Edward  and  Robert  Maunsell,  who  represented  all  the 
grantors,  supposing  that  the  plaintiff  was,  as  the  instruments 
represented  him  to  be,  a  principal  in  the  transaction,  the 
grantees  cannot  be  affected  by  any  circumstances  not  com- 
municated, which  might  give  to  the  plaintiff,  as  between  him- 
self and  any  of  the  cograntors,  the  character  of  a  surety; 
and  the  same  observation  applies  to  the  arrangement  of  June» 
1821. 

Let  it,  however,  be  supposed  that  the  plaintiff  was  only  a 
surety,  and  that  the  grantees,  or  their  agent,  knew  it>  the 
surety  cannot  be  discharged  by  any  arrangement  with  the 
principal,  of  which  he  is  informed  and  approves,  or  which  he 
permitted  the  opposite  parl^  to  conclude  upon  the  supposition 
(hat  the  surety  approved*  The  bill  alleges  that  the  original 
arrangement  was  for  an  annuity  of  1800Z.^  for  a  considera- 
tion of  9000Z.  This  the  plaintiff's  witness,  Robert  Maunsell, 
proves  to  be  false ;  for  he  states  that  the  original  arrange- 
ment was  for  an  annuity  of  1600Z.,  for  a  consideration 
of  80002. ;  and  that  lOOOZ.  was  *  added  to  the  purchase-  *  68 
money,  and  2002.  to  the  annuity,  because  Mr.  Rowley 

added  :  "  From  those  passages  it  seems  to  u»that  the  rale,  as  laid  down 
by  Lord  Cottenham  in  the  House  of  Lords,  may  be  inferred  to  be  that 
equities,  such  as  that  which  we  are  di8cusfling,,may  arise,  dehors  the 
written  agreement,  from  the  relation  of  the  principal  and  surety  inter  ««, 
if  known  to  the  creditor,  and  tha^such  knowledge  may  be  proved  either 
from  what  iq^pears  upon  the  face  ef  the  written  instrument  or  from  evi- 
dence aliunde.  That  learned  lord  uses  the  expression,  *  at  the  date  of 
the  transaction,'  which  the  reporters,  in  the  marginal  note  of  the  case, 
seem  to  have  understood  as  meaning  the  date  of  the  original  grant ;  but, 
from  the  context  and  the  passages  which  follow  in  the  same  page,  we  are 
disposed  to  understand  them  as  referring  to  the  time  of  the  transaction  or 
dealing  alleged  to  amount  to  a  disoharge  of  the  aure^." 
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iBsisted  upon  retaining  the  first  year's  annuity ;  the  grantors 
haying  failed  to  procure  the  guaranty  of  Messrs.  Harman, 
as  had  been  proposed.  This  alteration,  he  says,  took  place 
before  the  execution  of  the  deed  or  payment  of  the  8000/., 
and  that  the  deed  and  other  instruments  were  altered  accord- 
ingly. The  deed  and  instruments  so  altered  were  executed 
by  the  plaintiff,  which  brings  home  to  him  the  knowledge  of 
the  fact  that  the  purchase-money  had  been  increased  from 
80002.  to  9000;.,  and  the  annuity  &om  16Q01.  to  1800/.  Is  it 
a  reasonable  supposition  that  he  executed  these  instruments 
for  effecting  this  altered  arrangement  without  inquiring  the 
reason  of  tiiie  alteration  ?  or  that  his  nephew  and  solicitor 
misrepresented  it  to  him  ?  or  that  Mr.  Rowley,  who  procured 
the  execution  of  these  instruments  by  him  (and  who,  acting 
for  the  grantees,  was  interested  in  making  the  plaintiff  ac- 
quainted with  the  true  history  of  the  transaction),  joined  the 
nephew  and  solicitor  of  the  plaintiff  in  misstating  it  to  him  ? 
This  is  not  a  case  in  which  any  such  speculations  can  be 
admitted.  If  there  was  any  ground  for  them,  the  plaintiff, 
seeking  to  be  relieved  from  his  engagements,  must  prove  the 
fact  upon  which  he  seeks  such  relief.  His  witness  has,  in 
my  opinion,  negatived  the  case  attempted  to  be  made  for 
him. 

Mr.  Rowley  gives  a  different  account  of  this  part  of  the 
transaction,  and  says  that  ^he  suggestion  as  to  retaining  the 
first  year's  annuity  out  of  the  purchase-money  was  not  made 
until  some  time  after  the  execution  of  the  deeds.  There 
must,  I  think,  be  some  inaccuracy  in  this  statement.  Why 
was  the  sum  to  be  paid  raised  from  8000Z.  to  9000/.,  if  it  was 
not  to  meet  the  deduction  of  the  first  year's  annuity  ? 
*54  *The  plaintiff,  however,  did  not  read  Mr.  Rowley's 
evidence,  but  relied  upon  that  of  Robert  Maunsell. 
Had  he  made  Mr.  Rowley's  depositions  part  of  his  case,  he 
could  not  have  discredited  that  part  of  his  evidence  which 
states  that  the  proposition  was  made  by  Robert  and  Edward 
Maunsell,  on  behalf  of  the  plaintiff,  whose  sanction  and  ap- 
probation they  stated  they  had  obtained.  But  independently 
of  this  proof  of  the  personal  knowledge  of  the  plaintiff,  it  is 
proved  that  the  alteration  in  the  arrangement  relied  upon  as 
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a  ground  of  discharging  him  fiom  his  contract  was  arranged 
and  agreed  upon  by  his  two  nephews,  both  of  whom  acted 
for  him,  and  one  of  whom  was  his  attorney;  and  of  the 
arrangement  so  made,  the  plaintiff  did  not  complain  for  more 
than  ten  years.  The  alteration  in  the  arrangement  as  to  the 
annuity,  which  took  place  in  June  or  July,  1821,  was  in  like 
manner  effected  by  the  nephews,  agent,  and  attorney  of  the 
plaintiff.  That  they  also  acted  for  others  cannot  invalidate 
the  effect  of  their  dealing  upon  the  interests  of  the  plaintiff; 
for  that  one  was  the  authoiized  agent  of  the  plaintiff,  and 
the  other  his  attorney  in  the  whole  of  this  transaction,  is 
beyond  a  doubt ;  and  accordingly,  after  this  arrangement  was 
made,  and,  by  virtue  of  it,  the  annuity  reduced  from  1800Z.  to 
9002.,  that  is  to  say,  8101,  reduced  annuity,  and  9  per  cent 
upon  the  additional  lOOOZ. ;  and  which  reduced  annuity  con- 
tinued to  be  paid  for  several  years,  partly,  as  Rowley  states, 
out  of  money  belonging  to  the  plaintiff,  in  which  he  is  strongly 
confirm^  by  Robert  Maunsell's  letter  of  the  11th  November, 
1823 ;  or,  as  the  plaintiff  alleges,  but  does  not  prove,  out  of 
the  proceeds  of  the  estate  of  an  insolvent  mortgagor.  Lynch, 
of  which  he,  the  plaintiff,  was  mortgagee ;  all  which 
the  plaintiff  pretends  was  without  his  knowledge,  *  al-  *  55 
though,  in  1827,  proceedings  at  law  were  taken  against 
him  for  the  reduced  annuity,  which  were  renewed  in  1831 ; 
but  he  never  applied  to  any  Court  «of  Equity  for  relief  until 
after  the  latter  proceedings  bad  been  commenced ;  that  is 
to  say,  in  November,  1831.  The  plaintiff,  indeed,  does  not, 
by  his  bin,  state  when  he  became  acquainted  with  thia  new 
arrangement,  but  says  merely  that  he  was  in  no  manner  privy 
to  or  concerned  in  it ;  and  his  witness,  Robert  Maunsell,  only 
says  that  the  plaintiff,  as  he  believes,  was  not  acquainted  with 
the  drcumstances  for  several  years  afterwards ;  but  he  also 
says  that  he  made  the  application  to  Mr.  Rowley,  on  behalf  of 
Mr.  Lynch  by  name,  —  a  statement  disproved  by  Mr.  Rowley, 
and  by  his  own  letters,  in  evidence,  of  the  5th  and  31st  of 
May,  and  the  2d  of  July,  1821,  and  Mr.  Edward  Maunsell's 
letters  of  the  21st  and  25th  of  June,  1821.  Mr.  Rowley 
deposes  distinctly  that  the  application  which  led  to  the  ar- 
rangement in  June  or  July,  1821,  was  made  by  Edward  and 
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Robert  Maunsell  on  behalf  of  the  plaintiff  and  tihe  other 
grantors,  and  that  Edward  Maunsell  stated  that  the  plaintiff 
concurred  in  it ;  and,  indeed,  it  could  not  be  otherwise,  for  it 
was  part  of  the  arrangement  that  the  annuity  should  be  the 
first  charge  upon  the  estate,  to  which  the  plaintiff  alone,  as 
mortgagee,  could  give  effect.  If,  therefore,  Robert  Maunsell's 
deposition  be  true,  that  this  agreement  was  made  without  the 
knowledge  of  the  plaintiff,  he  must  have  been  guilty  of  a 
gross  fraud  upon  the  parties  with  whom  he  was  dealing.  It 
appears  to  me,  therefore,  that  there  is  no  reasonable  ground 
for  believing,  and  certainly  none  for  judicially  assuming,  that 
the  plaintiff  was,  in  the  language  of  the  bill,  in  no  manner 

privy  to  or  concerned  in  the  alteration  of  the  agree- 
♦66    ment,  in  June  or  July,  1821 ;  *but,  on  the  contrary,  it 

must,  I  think,  be  judicially  assumed  that  it  was  con- 
cluded on  his  behalf  by  his  authorized  agents,  and  with  his  ap- 
probation and  concurrence ;  and  that  he  is  therefore  bound  by  it, 
whether  he  were  principal  or  surety  in  the  original  contract. 

It  is  also  to  be  observed  that  the  bill  does  not  state  what 
took  place  in  June,  1821,  as  an  alteration  of  the  terms  of  the 
original  contract  with  the  principal,  by  which  the  surety  was 
in  equity  discharged ;  but  as  a  release  altogether  of  the 
annuity,  and  the  substitution  of  a  new  contract,  by  which 
the  9000Z.  advanced  was  to  be  considered  after  the  expiration 
of  the  year  as  a  loan  at  <9Z.  per  cent  interest ;  and  charges 
that  it  was  therefore  void  as  usurious.  For  this  there  is  not 
the  slightest  pretence.  The  plaintiff  gave  no  evidence  in 
support  of  this  statement,  except  the  letters  which  disprove 
it ;  but  Mr.  Rowley  and  the  correspondence  prove  that  the 
reducing  the  amount  of  the  annuity  from  1800^.  to  810Z.  was 
the  only  effect  of  the  arrangement  so  far  as  it  related  to  the 
annuity,  for  which  the  plaintiff  was  liable ;  so  far  as  it  related 
to  the  advance  of  an  additional  sum  of  money,  it  has  no  refer- 
ence to  the  subject-matter  of  this  suit.  The  proposition,  it 
appears,  from  the  nephews  and  agents  of  the  plaintiff,  was  for 
the  pm^pose  of  preventing  the  redemption  of  the  annuity  on  the 
expiration  of  the  first  year.  If,  therefore,  the  plaintiff  had 
been  only  a  surety,  and  the  evidence  as  to  the  transaction  of 
June  or  July,  1821,  had  disclosed  a  case  for  his  dischaige, 
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the  question  would  have  aorisen  whether  he  could  have  any 
relief  for  that  purpose  under  this  record.  The  onlj  part  of 
the  transaction  which  could  have  been  relied  upon  as  affect* 
ing  the  situation  of  a  surety,  is  the  stipulation  to  be 
found  in  the  letters  of  the  30th  ^  of  June,  1821,  and  *  67 
the  2d,  3d,  and  6th  of  July,  1821,  that  the  reduced 
annuity  should  not  be  redeemed  until  after  the  expiration  of 
the  second  year ;  but  this  forms  no  part  of  the  case  made  by 
the  bill. 

Lord  Eldon's  observations  in  JEx  parte  CHfford  (a)  and  in 
Samuell  v.  JSoufarth  (&)  must  be  understood  with  reference 
to  the  cases  before  him ;  they  afford  no  inference  that  that 
very  learned  Judge  would  have  held  that  a  surety  was  dis- 
charged because  the  principal  had  agreed  with  his  creditor 
that  only  half  the  debt  should  be  claimed,  or  only  a  portiop 
of  the  annuity  paid  for  the  future.  The  surety  will  be  left 
to  judge  for  himself  between  his  original  undertaking  and 
another  substituted  for  it ;  but  that  is  not  the  case  where  the 
contract  remains  the  same,  thoi^h  part  of  the  subject-matter 
is  withdrawn  from  its  operation.  In  Whitcher  v.  J3a/2,  (e)  Mr. 
Justice  LiTTLEDALE  puts  the  case  of  a  surety  for  the  rent  of  a 
tenant  who  was  to  hold  100  acres,  but  by  a  subsequent  agree- 
ment with  his  landlord  held  only  50  ;  and  thinks  it  clear  that 
the  surety  would  be  liable.  Modem  cases,  such  as  Hulme  v. 
ColeB  (<f)  and  Price  v.  Edmund9^  (e)  have  put  a  very  rational 
limit  to  the  rule  that  giving  time  to  the  principal  discharges 
the  surety,  by  holding  that  for  that  purpose  such  giving  time 
must  be  under  circumstances  which  might  at  best  be  injurious 
to  the  surety.  The  latter  case  also  establishes  that  a  condi- 
tional agreement  for  time  does  not  discharge  the  surety,  when 
from  the  condition  not  being  performed  the  agreement  does 
not  become  binding ;  and  in  the  present  case  it  was  a  condi- 
tion of  the  alteration  of  the  arrangement  that  the  re- 
duced annuity  should  be  a  *  primary  charge  upon  the  *  58 
estate,  and  that  the  title-deeds  should  be  deposited; 

(a)  6  Ves.  806.  (6)  8  Meriv.  278. 

(c)  5  B.  &  C.  281,  (d)  2  Sim.  12. 

(e)  10  B.  &  C.  578. 
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which  condition  was  never  performed.  It  is  true  that  pay- 
ment of  the  annuity  at  the  reduced  rate  was  nevertheless 
accepted,  which  it  has  been  said  was  a  waiver  of  the  condi- 
tion ;  but  the  contract  to  discharge  a  surety  mnst  be  positive 
and  distinct ;  and  if  the  acceptance  of  the  reduced  annuity 
by  the  grantees  was  a  waiver  of  the  condition,  the  payment 
of  it  was  conclusive  evidence  of  the  plaintiff  *s  acquiescence 
in  the  arrangement  under  which  the  reduction  had  taken 
place. 

Having  the  misfortune  to  differ  from  the  judgment  pro- 
nounced by  Lord  Plunket,  who  seems  to  have  bestowed  the 
utmost  attention  upon  the  case,  I  have  been  anxious  fully  to 
explain  the  grounds  upon  which  my  opinion  has  been  formed. 
I  have  not  been  able  to  satisfy  myself  that  the  plaintiff  has 
established  any  case  to  be  relieved  from  the  contract  which 
he  entered  into,  and  I  therefore  think  that  his  bill  ought  to 
have  been  dismissed  with  costs.  I  propose  to  your  Lord- 
ships, therefore,  to  reverse  the  decree  appealed  from  ;  and  in 
its  place  to  substitute  an  order  dismissing  the  bill,  with  costs 
of  the  suit  in  the  Court  below. 

(It  was  ordered  accordingly,  that  the  decree  complained  of 
be  reversed  ;  and  that  the  plaintiff's  bill  in  the  Court  below 
be  dismissed,  with  costs  of  suit  there.) 
[64] 
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1842. 

Sarah  Hawobth Appellant 

Fannt  Bostogk  and  Others BespondenU. 

Annuity f  Arrears  of. 

Decree  dismissing  a  bill  for  arrears  of  an  annuity,  on  the  ground  of  pre- 
sumed satisfaction  and  lapse  of  time  ;  varied  by  directing  the  bill  to  be 
retained  for  twelve  months,  the  plaintiff  to  be  at  liberty  to  establish 
her  daim  in  an  action  at  law. 

June  13,  1842. 

The  bill  in  this  case  was  filed  in  the  Court  of  Exchequer 
in  Equity,  in  1838,  by  the  appellant,  widow  of  John  Haworth, 
who  died  in  1831,  against  his  personal  representatives  and 
devisees,  claiming  thirty  years'  arrears  of  an  annuity  settled 
on  her  for  her  separate  maintenance,  by  a  deed  of  separation 
dated  April,  1797 ;  and  payment  of  the  annuity  for  Ihe  future. 
The  bill  alleged  payment  of  the  annuity  up  to  1803,  and  that 
frequent  applications  for  further  payments  were  made  to  the 
husband  from  that  year  up  to  1826,  and  that  he  as  frequently, 
during  that  period,  admitted  the  annuity  to  be  subsisting. 

The  defence  mainly  relied  on  was  a  presumption  of  redemp- 
tion of  the  annuity  in  1803,  by  payment  of  a  sum  of  money, 
according  to  a  proviso  contained  in  the  separation  deed ;  and 
also  lapse  of  time. 

Mr.  Baron  Alderson,  concluding  that  the  annuity  had  been 
redeemed,  dismissed  the  bill  with  costs. 

(The  case  is  reported  by  Messrs.  Younge  &  CoUyer,  Vol. 
iv.  p.  1.) 

Mr.  Pemberton  and  Mr.  GHrdleetane  were  heard  in 
support  of  the  appeal  against  that  decree.    (Their  *  ar-   *  60 
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guments  did  not  materially  differ  from  the  argument  on  the 
same  side  in  the  Court  below.) 

Mr.  0-.  Richards  and  Mr.  Koe  were  partly  heard  for  the 
respondent. 

The  Lords  stopped  them,  expressing  their  Lordships'  opin- 
ion to  be,  that  the  appellant's  claim  was  a  mere  legal  demand 
against  the  assets  of  the  testator,  her  husband;  and  that 
all  that  a  Court  of  Equity  could  do,  in  the  fii*st  instance, 
was  to  remove  impediments  against  any  action  she  might  be 
advised  to  bring  to  establish  her  claim  ;  and  that,  for  that 
purpose,  she  might  use  the  name  of  her  trustee,  or,  as  he 
was  dead,  of  his  personal  represraitative. 

It  was  accordingly  ordered,  that  the  decree  be  varied,  and 
that  the  bill  be  retained  for  twelve  months  from  the  date  of 
this  judgment ;  with  liberty  in  the  mean  time  to  the  appel- 
lant to  bring  an  action  at  law,  in  the  name  of  the  personal 
representative  of  the  trustee  in  the  deed  of  separation  (who 
died  in  1805),  against  the  respondent  Fanny  Bostock ;  and 
tha;t  she  should  not  set  up  the  Act  of  the  8  &  4  Will.  4,  c.  27, 
in  bar  of  the  action,  (a) 

(a)  The  action  has  been  Iwought,  but  not  yet  tried. 
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1842. 

Sir  John  Simpson,  Knight,  and  Others      Plaintiffs  in  Error. 
John  Francis,  Lobd  Howden    .     •     .    Defendant  in  Error. 

Agreement,    JShmd, 

An  agreement,  nnder  seal,  between  Lord  H.  BXid  the  plaintifFs  in  error, 
recited  that  a  company  had  been  formed  for  making  a  railway  ;  that 
the  plaintifis  in  error  were  shareholders  ;  that  a  bill  had  been  intro- 
duced into  Parliament,  according  to  which  the  line  would  pass  through 
Lord  H.'s  estates  and  near  his  mansion,  and  that  he  opposed  the 
passing  of  the  bill ;  that  the  plaintiffiB  in  error  had  proposed  that,  if 
he  would  withdraw  his  opposition,  and  assent  to  the  railway,  they 
would  endeavour  to  deviate  the  proposed  line ;  and  Lord  H.  agreed 
that,  on  condition  of  the  stipulations  in  the  agreement  being  performed, 
he  did  thereby  withdraw  his  opposition  and  give  his  assent ;  and  the 
plaintiffo  in  error  covenanted  that  in  case  the  aaid  bill  should  be  passed 
in  the  then  session,  they  would,  in  six  months  after  it  received  the 

*  royal  assent,  pay  Lord  H.  5000/.  as  compeDsation  for  the  damage 
which  his  residence  and  estates  would  sustain  from  the  railway  passing 
according  to  the  deviated  line  ;  exclusive  of,  and  without  prejudice  to, 
further  compensation  in  the  event  of  the  deviated  line  not  being 
ultimately  adopted. 

Lord  H.,  in  consequence  of  these  stipulations,  withdrew  his  opposi- 
tion ;  the  bill  passed  in  that  session  ;  and  aftes  six  months  had  elapsed, 
his  Lordship  brought  his  action  in  debt  for  the  5000/.,  alleging  in  his 
declaration  the  facts  above  stated ;  to  which  the  plaintiffs  in  error 
pleaded  that  the  railway,  at  the  time  of  the  agreement,  and  according 
to  the  Act,  was  intended  to  pass  through  lands  of  divers  individuals, 
and  the  agreement  was  made  secretly  without  their  knowledge,  and 
was  concealed  from  them  imtil  the  Act  passed,  and  was  concealed  from 
the  legislature  during  the  passing  of  the  Act ;  and  that  Lord  H.  was  a 
peer  of  Parliament. 

Hdd  (affirming  the  judgment  of  the  Court  of  Exchequer  Chamber),  that 
the  agreement  was  valid,  inasmuch  as  Lord  H.,  though  a  peer,  had  a 
right  to  bargain  in  his  individual  character  for  compensation  for  injury 
to  his  property ;  and  it  was  not  shown  on  the  record  that  the  money 
was  promised  as  a  consideration  for  his  vote  being  given  or  withheld  ; 
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or  that  the  parties  to  the  agreement  intended  to  conceal  it  from  the 
individual  landholders  on  the  line,  or  from  the  legislature  ;  or  that  any 
fraud  was  intended^or  committed  on  any  party.  ^ 

June  15, 16, 1842. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Court 

of  Exchequer  Chamber,  which  reversed  a  judgment 

*  62   *  of  the  Court  of  Queen's  Bench  in  an  action  of  debt 

for  50002.,  brought  by  the  defendant  m  error  against  the 

plaintifGs  in  error,  in  February,  1837. 

The  declaration,  consisting  of  one  count,  stated  that  by  an 
agreement,  under  seal,  made  between  the  defendant  in  error 
of  the  one  part,  and  the  plaintiffs  in  error  of  the  other  part, 
dated  the  4th  of  May,  1836,  —  reciting  that  a  company,  called 
"  The  York  and  North  Midland  Railway  Company,"  of  which 
the  plaintifib  in  error  were  four  proprietors,  had  been  formed 
to  make  a  railway  from  the  city  of  York  to  Altofts,  in  the 
county  of  York ;  that  a  bill  had  been  introduced  into  Parlia- 
ment  for  making  the  said  railway ;  and  the  line  thereof, 
according  to  such  bill  and  the  map  or  plan  deposited  for  the 
purposes  thereof,  would,  for  a  considerable  extent,  pass 
through  the  estates  and  near  the  mansion  of  the  defendant 
in  error;  and  that,  as  he  considered  the  same  would  be  a 
great  injury  to  his  estates,  he  was  therefore  a  dissentient 
from  such  undertaking,  and  would  oppose  the  passing  of  the 
said  bill :  and  further  reciting,  that  the  plaintiffs  in  error,  in 
their  individual  capacities,  and  not  merely  as  proprietors  in 
the  said  railway,  had  proposed  to  the  defendant  in  error,  that 
if  he  would  withdi*aw  his  opposition  to  the  bill,  and  assent 
to  the  said  railway,  they  would  endeavour  to  deviate  the  line 

1  See  Taylor  v.  Chichester  &  Midhurst  Bailway  Co.,  L.  R.  4  H.  L.  628, 
reversing  s.  c.  L.  R.  2  £xch.  357;  Eastern  Counties  Railway  Co.  v.  Hawkes, 
6  H.  L.  Cas.  331;  b.  c.  1  De  G.,  M.  &  G.  (Am.  ed.)  736,  754,  note  (1) 
and  cases  cited ;  Morris  &  Essex  R.R.  Co.  v.  Sussex  R.R.  Co.,  5  C.  £. 
Green  (N.  J.),  542,  566  ;  Preston  v.  Liverpool,  Manchester,  &  Newcastle- 
upon-Tyne  Railway  Co.,  5  H.  L.  Cas.  605;  25  L.  J.  Ch.  421;  The  Cale- 
donia Railway  Co.  v.  The  Magbtrates  of  Helensburg,  2  Macq.  391 ; 
Marshall  v.  Baltimore  &  Ohio  R.R.  Co.,  16  How.  (U.  S.)  314;  Frost  v. 
Belmont,  6  Allen,  152  ;  Kerr  F.  &  M.  (1st  Am.  ed.)  295,  296;  Peny 
Trusts,  §  214. 
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proposed  in  the  map  or  plan  deposited  for  the  purposes  of  the 
said  bill,  in  the  manner  in  the  said  agreement  mentioned;  and 
that,  in  case  the  said  bill  then  in  Parliament  passed  into  a  law 
in  the  then  present  session,  then  the  defendants  should  be 
bound  by  the  further  stipulations  and  agreements  in  the 
said  agreement  after  contained ;  —  the  defendant  in  error  did 
agree  that,  on  condition  of  those  further  stipulations  and 
agreements  being  performed,  he  did  by  the  said  agree- 
ment withdraw  his  opposition  to  the  *  said  bill,  and  give  *  63 
his  assent  thereto ;  and  the  said  plaintiffs  in  error  did  by 
the  said  agreement  covenant  with  the  defendant  in  error,  that, 
in  case  the  said  bill  then  in  Parliament  passed  into  a  law 
within  the  then  present  session  of  Parliament,  they,  or  the 
said  company,  within  six  calendar  months  after  the  Act  for 
constructing  the  said  railway  according  to  the  line  proposed 
in  the  said  then  present  bill  and  the  map  or  plan  so  deposited 
as  aforesaid,  should  in  the  then  present  session  of  Parliament 
receive  the  royal  assent,  pay  unto  the  defendant  in  error 
50002.  towards  compensation  for  the  damage  and  detriment 
which  his  residence  and  estates  would  sustain  from  the  said 
railway  passing  according  to  such  deviated  line,  and  exclusive 
of  and  without  prejudice  to  the  further  compensation  to  be 
made  to  the  defendant  in  error  in  the  event  of  such  deviated 
line  not  being  ultimately  adopted,  and  without  prejudice  to 
such  further  compensation  to  him  or  to  his  tenants,  for  any 
such  damage  and  injury  as  therein  after  mentioned,  (a) 

(a)  The  further  stipulations  in  the  agreement,  not  set  forth  in  the 
declaration,  were,  that  in  case  the  said  bill  then  in  Parliament  should  in 
the  then  session  he  passed  for  making  the  said  railway  according  to  the 
then  parliamentary  plan  thereof,  then  the  plaintiffs  in  error,  or  the  said 
eompany,  should  and  would,  in  the  then  next  session  of  Parliament, 
apply  for  and  use  their  best  endeayours  to  obtain  an  Act  for  deviating  the 
line,  as  proposed  in  the  plan  drawn  in  the  margin  of  the  agreement :  and 
in  case  such  amended  Act  could  not  be  obtained  during  the  then  next 
session,  or  the  following  session,  that  the  plaintiffs  in  error  should,  within 
three  calendar  months  after  the  passing  of  such  amended  Act,  in  the  then 
next  or  following  session,  or  in  the  event  of  such  amended  Act  not  being 
obtained,  then  within  three  months  after  the  attempt  to  obtain  it  should 
have  failed,  pay  the  defendant  in  error  such  additi<mal  sum  over  and 
aboTe  the  said  sum  of  6000/.  by  way  of  compensation  for  the  damage  and 
detriment  which  his  said  residence  and  estates  would  sustain  from  the 
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*  64  *  The  declaration  then  averred,  that  the  defendant  in 
error,  in  pursuance  of  the  said  agreement,  withdrew  his 
opposition  to  the  said  bill;  that  the  bill  passed  during  the 
then  session  of  Parliament,  and  received  the  royal  assent 
more  than  six  calendar  months  before  the  action  commenced, 
but  that  the  plainti£k  in  error  had  neglected  and  refused  to 
pay  the  said  sum  of  50002. 

To  this  declaration  the  plaintifiis  in  error  (having  craved 
and  had  oyer  of  the  said  agreement)  pleie^ed  two  pleas :  — 

First,  that  the  said  company,  after  making  the  agreement, 
abandoned  the  said  deviated  line,  and  in  lieu  thereof  adopted 
another  line  for  their  railway,  which  entirely  missed  the  lands 
of  the  defendant  in  error ;  and  that  they  had  petitioned  Par- 
liament to  be  permitted  to  carry  their  railway  along  the 
newly  adopted  line,  and  were  making  every  exertion  to  ob- 
tain an  Act  for  that  purpose ;  and  that,  if  they  succeeded, 
the  railway  would  not  pass  through  any  part  of  the  lands  of 
the  defendant  in  error. 

Secondly,  that  the  projected  railway  in  the  agreement 

mentioned,  at  the  time  of  making  the  agreement,  and 

*  65    according  to  the  said  Act  to  which  the  royal  *  assent 

was  given,  as  in  the  declaration  mentioned,  was  intended 

railway  passing  otherwise  than  aiccordiiig  to  the  said  proposed  deviated 
line,  as  should  he  fixed  hy  the  reference  or  umpirage  in  the  agreement 
mentioned,  exclusive  of,  and  without  prejudice  to,  the  further  compensa- 
tion to  he  made  to  him  and  his  tenants,  for  any  damage  and  injury  as  in 
the  agreement  after  expressed :  and  that  the  plaintiffs  in  error,  or  the 
said  comptoy,  previously  to  using  any  part  of  the  lands  of  the  defendant 
in  error  for  the  purposes  of  the  said  railway,  should  pay  to  him  after  the 
rate  of  100/.  per  acre,  for  all  his  land  which  might  he  required  for  the 
purposes  of  the  raOway,  or  the  works  thereof  ;  and  that  they  should,  on 
demand,  fully  compensate  him  and  his  tenants  for  any  damage  done  to 
them  in  the  progress  of  the  works  hy  the  constructing  of  the  railway, 
such  compensation  to  be  fixed  by  reference  or  umpirage  as  therein  men- 
tioned :  and  that  all  costs  of  the  said  references  should  be  borne  by  the 
plaintiffs  in  error,  or  the  company :  and  the  agreement  contained  various 
other  stipulations,  restrictions,  and  provisos,  in  favour  of  the  defendant 
in  error,  for  the  protection  of  his  estates  in  the  construction  of  the  rail* 
way :  and  also  a  proviso  that,  in  case  the  said  bill  should  not  pass  into  a 
law  during  the  then  present  session  of  Parliament,  the  said  agreement, 
and  every  clause  therein  contained,  should  be  void. 
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to  pass  through  divers  lands  of  divers  individuals ;  and  that 
the  agreement  was  entered  into  privately  and  secretly  between 
the  parties  thereto,  and  without  the  consent  or  knowledge 
of  the  said  individuals,  and  was  concealed  from  them,  until* 
the  Act  was  passed ;  and  that  the  agreement  was  not  disclosed 
to  the  Parliament  by  which  the  said  Act  was  passed,  but  was 
concealed  from  the  legislature  during  the  passing  of  that 
Act :  and  further,  that  the  defendant  in  error,  at  the  time  of 
making  the  agreement,  was  a  peer  of  the  realm  and  of  Par- 
liament. 

To  those  pleas  the  defendant  in  error  demurred  specially. 
The  plaintiffs  in  error  having  joined  in  demurrer,  the  case 
came  on  for  argument  in  the  Court  of  Queen's  Bench  in 
November,  1888 ;  and  that  Court,  in  January,  1889,  gave 
judgment  for  the  defendant  in  error  on  the  first  plea,  and  for 
the  plaintiff  in  error  on  the  second,  (a)  The  defendant  in 
error  having  then  brought* a  writ  of  eri-or  to  the  Court  of 
Exchequer  Chamber  on  the  judgment,  on  the  second  plea, 
that  Court  reversed  that  judgment.  (6) 

The  present  writ  of  error  on  the  judgment  of  reversal, 
on  the  second  plea,  came  to  be  argued  in  the  presence  of  the 
Judges,  (tf) 

The  Solicitor' General  and  Mr.  Pemherton  (Mr,  J.  Addison 
was  with  them).  —  The  question  turns  on  the  legality 
of  the  agreement.  The  case  of  the  plaintiffs  *  in  error  *  66 
is,  that  the  agreement  was  a  fraud  on  the  legislature 
and  on  the  other  land-owners  on  the  line  of  the  projected 
railway.  In  the  first  place,  the  agreement  being  for  a  dif- 
ferent line  from  the  then  parliamentary  line,  and  being  se- 
cretly entered  into  and  kept  concealed  from  Parliament, 
was  a  fraud  on  tke  legislature,  contrary  to  pubUc  policy, 

(a)  10  Ad.  &  £1.  SOD.  (ft)  Id.  S15. 

(c)  The  law  Lords  present  'were,  the  Lord  ChanceUor,  Lords  Brougham 
and  Campbell.  The  Judges  were,  Lord  Chief  Justice  Tivdal;  Justices 
Fattesok,  Williams,  Coleridge,  Coltmak,  Wiohtman,  and  Cress- 
well  ;  Barons  Parke,  Alderson,  Rolfe,  and  Maule.  The  Judges 
who  concurred  in  the  judgments  of  the  Courts  below  are  mentioned  in  the 
report,  10  Ad.  &  £1.  798  to  808. 
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and  therefore  void.  Secondly,  snch  a  secret  and  concealed 
agreement  for  a  deviated  line  was  void,  as  being  a  fraud 
on  the  other  land-owners  through  whose  lands  the  railway 
according  to  the  then  parliamentary  line,  was  intended 
to  pass,  and  who  had  assented  to  the  undertaking  on 
.  the  faith  of  the  parliamentaiy  line  being  the  Unes  reaUy 
.  intended.  Thirdly,  the  agreement  was  a  fraud  upon  the 
other  subscribers  to  the  railway  mentioned  in  the  bill  then 
before  Parliament,  without  whose  privity  or  consent  the 
agreement  was  entered  into :  and  fourthly,  it  was  apparent  on 
the  face  of  the  agreement  that  the  5000Z.  were  to  be  paid  in 
order  to  induce  the  defendant  in  error  to  withdi'aw  his  oppo- 
sition, and  give  his  assent  to  the  bill  then  in  Parliament ;  and 
ttie  defendant  in  error  being  then  a  peer  of  Parliament,  the 
agreement  had  an  evident  tendency  to  influen.ce  his  judgment 
and  vote  in  the  passing  of  the  bill,  and  on  that  ground  the 
agreement  was  unconstitutional  and  void. 

(The  learned  counsel  stated  the  course  of  litigation  in  the 
cause :  —  After  the  action  was  commenced  in  the  Court  of 
Queen's  Bench  (in  February,  1837),  the  defendants  thereto 
filed  a  bill  (in  March,  1837)  in  the  Court  of  Chancery  for 
an  injunction  to  stop  that  action,  and  for  having  the  agree- 
ment delivered  up  to  be  cancelled,  as  being  void  for  the  rea- 
sons above  stated.  A  demurrer  was  put  in  to  that  bill  by 
Lord  Howden ;  and  the  Master  of  the  Rolls,  after  hearing 
the  argument  on  the  demurrer,  was  of  opinion  that  the 
*  67  agreement  was  *  illegal,  and  his  Lordship  overruled  the 
demurrer,  (a)  There  was  then  an  appeal  from  that 
decision  to  the  Lord  Chancellor,  who  in  his  judgment  ab- 
stained from  giving  any  opinion  on  the  validity  of  the  agree- 
ment, but  on  other  grounds  restored  the  demurrer,  (6)  which 
put  an  end  to  the  equity  suit.  The  pleas  to  the  declaration 
were  afterwards  (in  November,  1888)  argued  in  the  Court  of 
Queen's  Bench,  and  the  judgment  of  that  Court  was  given 
on  the  first  plea  for  the  defendant  in  error,  and  on  the  second 
against  him;  the  Judges  there  concurring  in  the  opinion 
before  indicated  by  Lord  Langdale,  that  the  agreement  was 

(a)  1  Keen,  583.  (b)  3  My.  &  Cr.  97. 
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a  frand  on  the  legislature,  and  therefore  void,  (a)  The  judg- 
ment of  the  Court  of  Queen's  Bench,  on  the  second  plea,  was 
brought  to  be  reviewed  in  the  Exchequer  Chamber,  and  was 
reversed.  (6)  The  arguments  and  judgments  referred  to  are 
so  fiilly  reported  on  the  question  of  the  validity  of  the  agree- 
ment, that  we  deem  it  unnecessary  to  report  the  arguments 
on  the  present  occasion.  The  only  new  authority  cited  in 
reference  to  that  question  was  a  judgment  by  Lord  Eldon, 
given  in  Messi's.  Mylne  &  Keen's  report  of  the  case  of  Blake- 
more  v.  The  Glamorganshire  Canal  Company,  Vol.  1,  p.  162 
et  eeq. ;  and  the  only  new  argument  was  a  comparison  of  the 
agreement  in  question  with  fraudulent  marriage  bonds,  and 
with  deeds  of  composition  with  creditors,  by  which  some 
would  have  benefits  in  fraud  of  others.) 

Mr.  Bethell,  in  the  absence  of  Mr.  F.  Kelly,  for  the  defend- 
ant in  error,  submitted  that  in  no  case  was  fraud  to  be  in- 
ferred ;  and  here,  unless  it  appeared  on  the  face  of  the 
instrument,  the  House  would  not  strain  a  point  *  to  pre-  *  68 
sume  fraud.  The  agreement  upon  which  the  action  was 
brought  was  perfectly  legal  upon  the  face  of  it,  and  there  was 
no  legal  obligation  on  the  defendant  in  error  to  give  notice  of 
the  agreement,  either  to  the  other  persons  through  whose 
lands  the  railway  was  intended  to  pass,  or  to  the  Parliament 
by  which  the  Act  was  passed.  There  was  no  attempt  or 
intention  by  this  agreement  to  deceive  any  person.  What 
the  parties  agreed  to  as  between  themselves,  with  respect  to 
the  deviation  in  the  line  of  railway  by  another  cut,  was  for  the 
public  benefit  as  well  as  for  their  own,  and  was  to  be  sub- 
mitted to  tiiie  consideration  of  Parliament.  The  question 
brought  before  the  House  in  this  case  is  not  affected  by  the 
opinion  of  Lord  Lanobale,  whose  decision  was  confined  to 
the  matter  of  the  demurrer  before  him  :  and  if  there  was  any 
indication  of  opinion  by  his  Lordship  as  to  the  legality  of  the 
i^reement,  it  was  outweighed  by  the  indication  of  opinion  by 
Lord  CoTTENHAM  to  the  contrary. 

(a)  10  Ad.  &  £1.  800.  (6)  Id.  816. 
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June  16. 

As  the  counsel  for  the  defendant  in  error  were  about  to 
resume  their  aigument  next  day,  — 

The  Lord  Chancellor  said :  We  have  consulted  the  learned 
Judges  with  respect  to  the  pleadings  in  this  case,  and  thej 
are  unanimously  of  opinion  that  the  question  of  fraud  is  not 
raised  in  any  way  upon  those  pleadings.  There  is  no  aver^ 
ment  upon  the  face  of  the  plea,  that  there  was  any  inten- 
tion, at  the  time  when  the  agreement  was  entered  into,  that  it 
should  be  kept  concealed ;  and  there  is  nothing  upon  the  face 
of  the  agreement  itself,  the  terms  of  the  agreement,  from 
which  we  can  infer  that  such  was  the  intention.  We  are 
therefore  of  opinion,  as  far  as  this  question  at  least  is  con- 
cerned, that  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber must  be  affirmed. 

*  69       *  LoBD  Brouoham.  —  I  entirely  agree  with  my  noble 
and  learned  friend.    I  see  no  fraud  whatever  alleged 
on  these  pleadings. 

Lord  Campbell.  —  I  also  entirely  agree  in  the  opinions 
expressed  by  my  noble  and  learned  friends.  It  appears  to  me 
that  the  question  is  not  raised.  If  it  were  raised,  I  certainly 
should  feel  considerable  difficulty  upon  it,  after  the  doubts 
which  have  been  entertained  by  persons  of  the  greatest  au- 
thority upon  this  subject :  at  the  same  time,  I  must  own  that 
I  have  a  very  strong  opinion  that  there  is  nothing  in  these 
pleadings,  showing  that  Lord  Howden  was  by  this  agreement 
positively  bound  to  do  any  act  which  would,  in  the  slightest 
degree,  vary  the  rights  of  any  of  the  parties  as  they  were 
fixed  by  the  bill  which  was  passed,  and  which  had  received 
the  royal  assent.  Those  rights  must  remain  as  they  were 
until  an  application  was  made  for  another  bill,  and  until  the 
legislature  had  passed  another  bill  altering  the  provisions  of 
the  first  bill.  It  must  be  presumed  that  justice  would  be 
done  to  all  parties,  and  the  agreement  amounts  only  to  this, 
that  there  would  be  an  application  made  to  Parliament  to 
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yary  the  first  bill.  I  cannot  apprehend  that  any  circumstance 
of  that  kind  could  at  all  render  illegal  the  agreement  which 
the  parties  entered  into ;  but  it  is  not  necessary  to  give  my 
positive  opinion  upon  that  question.  I  concur  in  the  opinion 
which  has  been  expressed,  and  unanimously  expressed,  by  the 
Queen's  Judges,  that  when  the  pleadings  are  properly  under- 
stood it  is  clear  that  the  judgment  of  the  Court  below  has 
been  right,  and  that  it  must  be  affirmed. 

Lord  Brougham.  —  When  I  stated  my  opinion  on 
*the  question  of  fraud,  I  looked,  and  I  advisedly  *70 
looked,  into  the  question,  beyond  that  which  appeared 
upon  the  record.  I  entirely  agree  with  my  noble  and  learned 
friends,  that  the  question  is  upon  the  pleadings ;  we  are  dis- 
posing of  the  case  upon  the  pleadings.  The  point  of  fraud  is 
not  raised  upon  the  second  plea,  nor  does  the  fraudulent  con- 
cealment suggested  appear  upon  the  memorandum  of  the 
agreement  set  forth  on  the  oyer  introductory  of  the  pleas : 
it  is  upon  that  ground  your  Lordships  will  be  called  upon  to 
dispose  of  this  writ  of  error.  I  would  add,  however,  to  that, 
that  I  concur  in  what  has  fallen  from  my  noble  and  learned 
friend,  though  that  is  not  now  the  matter  for  your  Lordships' 
consideration ;  and  I  do  it  advisedly,  and  upon  this  ground, 
that  unhappily  one  of  the  parties  to  this  agreement.  Lord 
Howden,  is  no  more ;  and  I  feel  that  it  is  just  towards  his 
memory  that  he  should  have  the  benefit  of,  not  the  doubt, 
but  the  expressed  opinion,  which  I  have  formed  upon  that 
subject.    I  move  that  the  judgment  be  affirmed. 

Mr.  KeJly^  on  behalf  of  the  defendant  in  error,  asked  for 
costs,  and  for  interest  from  the  time  of  the  judgment  of  the 
Exchequer  Chamber,  under  the  statute. 

« 

(It  was  ordered  and  adjudged  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  be  affirmed  with  costs,  and 
with  interest  at  4  per  cent  on  the  5000^  from  the  date  of 
the  judgment  of  the  Court  of  Exchequer  Chamber.)  (a) 

(a)  See  Garland  v,  Carlisle,  Vol.  V.,  anU^  p.  254. 
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•Tl  •BROADHURST  v.  TUNNICLIFP, 

1842. 

WiLUAM  Bboadhubst  and  Others  •    •    •     .    AppellanU. 
Joseph  Tunnicliff  and  Others RenpondewU. 

Practice*    JEnrolmenL 

The  House  ^1  not  hear  an  appeal  against  any  order  or  decree  of  the 
Court  of  Chancery  that  is  not  enrolled,  if  the  objection  is  taken. 
And  if  the  appeal  be  against  a  stale  order  or  decree,  time  to  enroll  it 
will  not  be  granted  unless  the  merits  appear  to  be  with  the  appellant.^ 

June  21, 18i2. 

The  original  bill  in  this  case  was  filed  in  1820,  for  specific 
performance  of  a  contract  to  purchase  certain  hereditaments 
in  the  town  of  Macclesfield,  in  Cheshire.  The  cause  came  to 
be  finally  heard  before  the  Vice-Chancellor,  on  exceptions  to 
the  Master's  report  of  title,  and  on  further  directions,  in 
January,  1828 ;  when  his  Honor  ordered  the  bill  to  be  dis- 
missed with  costs.  An  appeal  against  that  decree  was  heard 
by  Lord  Chancellor  Brougham  in  1831 ;  and  his  Lordship,  by 
a  decree  dated  the  19th  of  July,  in  that  year,  affirmed  the 
Vice-Ohancellor's  decree  with  costs.  The  present  appeal  was 
against  both  these  decrees. 

Mr^  Pembertan  and  Mr,  (7.  Riehards^  with  whom  was  Mr, 
Koe^  for  the  appellants,  had  opened  their  case  and  almost 
concluded  their  argument  — 

Mr.  Bethell,  with  whom  was  Mr.  B4Xcon^  for  the  respon- 

vdents,  objected  to  the  further  hearing,  inasmuch  as  the  de- 

.crees  complained  of  were  not  enrolled.     They  relied  on  the 

xecent  decision  of  the  House  in  the  case  of  Andrewes  y. 

WaUan.  (a) 

>  .fiee  2  Dan.  Ok.  Pr.  (4th  Am.  ed.)  1010,  1492. 
(a)  VoL  VUL^  €mtej  p.  157  ^  and  see  Brooke  v.  Champemoime,  Vol. 
lY.,  ante^  p.  247. 
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The  Lords  present  held  the  objection  to  be  fatal  to 
*the  appeal;    and  considering  that  the  decrees  were    *72 
above  ten  years  old  and  no  merits  disclosed,  their  Lord- 
ships refused  to  indulge  the  appellants  with  any  time  to  en- 
roll them,  and  dismissed  the  appeal  with  costs. 


SHERBURNE  v.  MIDDLETON. 

1842. 

The  Rev.  Thomas  Sherbubne Appellant. 

John  Fbancis  Middleton  and  Others      .    •    Eespandents. 

Appeal;  no  Party  appearing.     Costs. 

Where  no  i>arty  appears  when  an  appeal  is  called  on  for  hearing,  it  will 
be  diamiBsed  for  want  of  prosecution,  without  costs  on  either  side. 

June  21,  1842. 

This  was  an  appeal  against  orders  made  by  Lord  Abinger, 
C.  B.,  in  the  Court  of  Exchequer  in  Equity  (see  Middleton  y. 
Sherburne^  4  Tounge  &;  Collyer,  858).  No  counsel  or  agent 
appeared  for  the  appellant  or  respondents  when  the  appeal 
was  called  on. 

It  was  ordered  that  the  appeal  be  dismissed  for  want  of 
prosecution,  (a)     Costs  were  not  ordered  to  either  party,  (i) 

(a)  We  were  informed  that  the  parties  had  compromised  their  differ- 
ences, but  omitted  to  withdraw  the  appeal. 

(6)  See  the  cases  of  Gardiner  o.  Simmons,  Vol.  I.,  ants^  p.  35;  Ricketts 
e.  Lewis,  YoL  II.,  arUe^  p.  100;  Fraser  v,  Gordon,  Vol.  m.,  onto,  p.  718; 
Hamilton  v.  Littlejohn,  Vol.  lY.,  antty  p.  20;  and  Scanlan  v.  Usher,  Vol. 
Ym.,  anlt^  p.  661. 
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•  78  *  MURPHY  V.  CONWAT. 

1812. 

Henbt  Murpht Appellant. 

Rosamond  Conwat,  Widow Ite9pondent. 

Appeal;  the  Appellant  not  egopearing.     Caste. 

Where  no  person  appeared  on  the  part  of  an  appellant,  when  hia  appeal 
was  called  on,  and  the  agent  only  of  the  respondent  appeared,  aUeging 
that  he  had  retained  counsel,  and  praying  that  the  appeal  be  dis- 
missed with  costs,  it  was  dismissed  with  costs. 

June  21, 1842. 

This  was  an  appeal  against  a  decretal  order  of  the  Court 
of  Chancery  in  Ireland,  dated  the  6th  of  June,  1840.  When 
the  appeal  was  called  on  in  due  order,  the  appellant  did  not 
appear,  nor  any  person  on  his  behalf.  The  agent  for  the 
respondent  appeared,  and  said  he  had  retained  counsel  for 
the  argument  at  the  bar  (though  no  counsel  was  then  at- 
tending), and  prayed  that  the  appeal  be  dismissed,  with 
costs. 

It  was  accordingly  ordered  that  the  appeal  be  dismissed, 
and  that  the  appellant  do  pay  the  respondent  the  costs  in- 
curred in  respect  of  the  appeal,  (a) 

(a)  See  the  last  preceding  case,  and  the  cases  mentioned  in  the  note 
(6);  and  also  Godson  v.  Hall,  Vol.  VIL,  atiTe,  p.  549. 
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1842. 

Eyre  Cootb,   Esq.,  an   Infant,  by  William  )  j       „     . 

Cuny,  Esq.,  his  Guardian ^    FF 

The  Hon.  Wiluam  Lb  Poer  Trench,  The  \ 

Right  Hon.  The  Earl  and  Countess  of  >  Eespondentd. 

Mn^LTOWN,  and  Others )        ^ 

Heai  and  Personal  JEatates.    Legaciea  and  Interest    Allocation 

of  Fund.    Pleading  /  form  of  Suit. 

A  Bait  was  institated  in  the  Court  of  Chancery  in  Ireland,  by  the  tmstees 
of  A.'b  will,  for  carrying  the  trusts  thereof  into  execution,  and  for  ad- 
ministration of  his  estate  ;  and  B.,  one  of  the  defendants  thereto,  and 
who  was  entitled  to  the  residue  of  A.'s  estate,  having  died  before 
decree,  bills  of  revivor  and  supplement  and  amendment  were  filed  by 
the  plaintiffs  in  the  original  suit,  against  B.'s  personal  representatives 
and  against  all  the  parties  interested  under  his  will  in  his  real  and 
personal  estates ;  and  a  decree  was  made  directing  accounts  to  be  taken 
of  the  personal  estates,  debts,  and  legacies  of  A.  and  B.  respectively. 
By  a  subsequent  decree,  affirmed  by  the  House  of  Lords,  certain  un- 
paid legacies  of  B.,  and  the  interest  on  them,  were  declared,  in  the 
event  of  his  personal  estate  being  found  insufficient,  to  be  charged  on 
his  real  estates  ;  the  principal  not  to  be  raised  until  after  the  death  of 
C,  the  tenant  for  life  thereof  under  B.'s  will,  but  the  interest  to  be 
paid  out  of  the  rents  and  profits  during  C.'s  life.  On  a  question  sub- 
sequently arising  between  C.  and  D.,  the  tenant  in  tail  of  the  real 
estates  ^ter  C.'s  life-estate,  whether  a  fund  in  Court,  part  of  B.'s  per- 
sonal estate,  should  be  applied  exclusively  in  payment  of  arrears  of 
interest  on  the  legacies,  or  ratably  in  payment  of  the  legacies  and 
of  the  interest ;  the  Master  of  the  Rolls  and  Lord  Chancellor  of  Ireland 
made  orders  directing  the  fund  to  be  applied  exclusively  in  payment  of 
the  arrears  of  interest ;  and  the  Lord  Chancellor  refused  to  direct  an 
inquiry  as  to  how  much  of  the  fund  in  Court  was  principal,  and  how 
much  accumulated  interest. 

Eddy  on  appeal  against  these  orders,  that  any  question  as  to  the  applica- 
tion of  B.*s  personal  estates  could  not  be  regularly  adjudicated  in  this 
form  of  suit,  between  the  codefeudants  C.  and  D. ;  *  and  the  orders 


>  See  Sanford  v.  Morrice,  11  CI.  &  Fin.  667  and  note  (1). 

[69] 


*74  OASBS  IN  THB  HOUSE  OF  LOBDS. 

appealed  from  were  affirmed,  with  a  Tariation  and  declaration  that 
they  should  be  without  prejudice  to  any  question  between  C.  and  D. 
as  to  the  manner  in  which  the  principal  and  interest  of  the  legacies 
should  be  paid. 

June  23,  1842. 

This  was  an  appeal  from  orders  of  the  Court  of  Chan- 
*  75  eery  in  Ireland.  The  original  bill  in  the  cause  was  *  filed 
in  the  year  1825,  by  the  first  named  respondent  and 
another  (since  deceased),  as  trustees  of  the  will  of  Charles 
Henry,  Lord  Castlecoote,  against  his  son  and  heir-at-law,  and 
personal  representative.  Eyre  Tilson,  Lord  Castlecoote,  and 
several  others,  for  carrying  the  trusts  of  the  will  into  execu- 
tion, and  for  the  usual  accounts  and  administration  of  his 
estate.  In  1827,  before  any  decree  was  made,  the  said  Eyre 
Tilson,  Lord  Castlecoote,  died  without  issue,  having  made 
his  will,  and  thereby  devised  his  real  estates  to  Lady  Castle- 
coote, his  widow,  now  the  Countess  of  MiUtown  (one  of  the 
respondents),  for  her  life.  A  bill  of  revivor  and  supplement 
was  then  filed  against  her  and  Eyre  Coote,  the  heir-at-law 
(since  deceased),  and  the  personal  representatives  of  Eyre 
Tilson,  Lord  Castlecoote,  and  against  a  great  number  of 
legatees  named  in  his  will.  That  biU  prayed  (among  other 
things)  that  the  said  Eyre  Tilson,  Lord  Castlecoote,  might 
be  declared  to  have  made  his  election  to  take  under  the  will 
of  his  father,  and  that  the  several  persons  deriving  interests 
under  the  will  of  the  son  might  be  decreed  to  give  effect  to 
all  the  provisions  contained  in  the  will  of  his  father ;  and  in 
the  event  of  its  being  found  expedient  to  the  due  execution 
of  the  trusts  of  the  father's  will  thiat  the  trusts  of  the  son's 
will  should  also  be  carried  into  execution  under  the  directions 
of  the  Court,  that  for  that  purpose  all  necessary  accounts  of 
the  son's  real  and  personal  estates,  and  of  his  debts  and  lega- 
cies, might  be  directed  to  be  taken,  and  that  the  rights  of  all 
parties  entitled  under  his  will  might  be  ascertained,  and  that 
his  estate  and  effects,  real  and  personal,  might  be  applied  in 
due  course  of  administration,  in  pursuance  of  the  directions 
of  his  will. 

In  November,   1828,  after  the  marriage    of    Lady 
*76    *  Castlecoote  with  the  Earl    of   Milltown,  Le    Poer 
[70] 


000TB  V.  TRENCH.  *  76 

Trench,  the  surviYing  trustee,  and  plaintiff  in  the  original 
cause,  amended  his  bill  of  revivor  and  supplement,  by 
making  the  said  earl  and  the  trustees  of  the  marriage 
settlement  parties  defendants.  By  several  orders  and  de- 
crees afterwards  made,  the  various  declarations  and  accounts 
prayed  by  both  bills  were  made  and  directed ;  and  pursuant 
thereto,  the  Master  reported,  among  other  things,  that  the 
personal  estate  of  Eyre  Tilson,  Lord  Castleooote,  consisted  of 
the  residue  of  the  personal  estate  of  his  father  (which  was 
very  considerable,  but  not  then  fully  ascertained),  and  that 
the  debts  and  legacies  payable  out  of  the  personal  estate  of 
the  son  amounted  to  the  sum  of  31,239/.  Before  that  report 
was  confirmed,  Eyre  Coote,  the  heir-at-law  of  Eyre  Tilson, 
Lord  Castlecoote,  died,  leaving  the  appellant  his  only  son 
and  heir-at-law ;  who,  under  the  will  of  the  last  named  lord, 
was  the  first  tenant  in  tail  of  his  real  estates,  after  the  life- 
estate  of  Lady  Milltown.  Thereupon  the  said  trustee  and 
sole  plaintiff  filed  abm  of  revivor  and  supplement  against  the 
appellant  and  other  persons,  praying  revivor  of  the  suit  and 
proceedings ;  and  that  it  might  be  referred  to  the  Master  to 
inquire  and  report  whether  it  would  be  for  the  benefit  of  the 
appellant  (he  being  an  infant)  that  the  accounts  and  pro- 
ceedings taken  in  the  cause  should  stand,  and  be  decreed 
binding  on  him.  The  appeUant  having  answered  the  bill  by 
his  guardian,  ad  litem^  an  inquiry  was  directed  as  prayed ; 
and  the  Master  reported  that  the  accounts  already  taken 
should  be  adopted,  and  that  it  was  not  for  the  benefit  of  the 
infant  that  they  should  be  taken  again. 

The  cause  was  heard,  on  further  directions,  on  the 
17th  of  June,  18S5,  when  a  decree  was  made  by  Lord 
*  Chancellor  Plunket,  declaring,  among  other  things,  *77 
that  the  balances  of  certain  legacies,  bequeathed  by 
the  will  of  E}rre  Tilson,  Lord  Castlecoote,  and  for  payment 
of  which. his  personal  estate  was  not  sufficient,  were  weU 
charged  upon  his  real  estates  devised  by  his  will,  but  not  to 
be  raised  thereout  until  after  the  death  of  Lady  Milltown ; 
and  that  the  interest  of  the  said  unpaid  legacies  was  well 
charged  on  the  said  devisdd  estates,  and  should  be  paid  out 
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of  the  rents  and  profits  thereof  during  the  life  of  Lady  Mill- 
town. 

The  wills  of  both  the  Lords  Castlecoote,  and  the  proceed- 
ings in  the  cause  up  to  this  decree,  ai^d  the  decree  itself,  are 
fully  stated  in  the  report  (Vol,  IV.,  ante,  p.  276  to  291)  of 
the  appeal  of  Lord  and  Lady  Milltown  against  so  much  of 
that  decree  as  directed  that  the  interest  of  the  unpaid  lega- 
cies should  be  paid,  during  Lady  Milltown's  life,  out  of  the 
rents  and  profits  of  the  lands  devised  to  her  for  life.  The 
present  appellant  was  a  principal  party  respondent  to  that 
appeal,  which  this  House  dismissed,  without  costs,  and 
afiirmed  the  decree. 

In  pursuance  of  that  decree,  the  Master  made  a  report, 
dated  the  6th  of  February,  1886,  and  thereby  ascertained  the 
several  sums  due  to  the  several  creditors  and  legatees  of  the 
two  testators,  for  principal  and  interest ;  and  allocated  to 
them,  in  payment  thereof,  the  several  sums  mentioned  in  the 
report,  so  far  as  the  same  extended  in  payment;  and  by 
divers  orders,  dated  respectively  the  24th  of  February  and 
5th  of  December,  1886,  the  29th  of  April,  1887,  the  2d  of 
May,  1838,  and  by  subsequent  orders,  the  said  creditors  and 
some  of  the  legatees  received  payments  of  principal  and 
interest,  according  to  the  Master's  allocation.  All  the 
*  78  debts  and  legacies  of  Charles  *  Henry,  Lord  Castlecoote, 
were  then  paid  out  of  his  personal  estate,  the  residue  of 
which,  by  his  will,  became  part  of  the  personal  estate  of  Eyre 
Tilson,  Lord  Castlecoote,  out  of  which  his  debts  also,  and 
such  of  his  legacies  as  were  entitled  to  priority,  were  fully 
paid ;  but  to  his  other  legatees,  not  entitled  to  any  priority 
among  themselves,  large  sums  remained  due  for  principal  and 
interest,  amounting  altogether  to  24,1352.,  while  the  per- 
sonal estate  then  applicable  to  the  payment  thereof  was  only 
3S0SZ. 

The  Master,  in  pursuance  of  an  order  dated  the  9th  of 
May,  1839,  made  a  report  on  the  18th  of  June,  1840 ;  and 
therein  stated,  ^*  that  inasmuch  as  the  said  sum  of  8303/.  was 
insufficient  for  payment  of  the  sums  so  due  for  principal  and 
interest,  it  had  been  insisted  before  him,  by  counsel  for  the 
defendant.  Eyre  Coote  (the  appellant),  that  according  to  the 
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true  construction  of  the  decree  of  the  17th  of  June,  1885, 
the  said  sum  of  8808Z.  should  be  applied  ratably,  in  pay- 
ment of  principal  and  interest  of  the  several  sums  set  forth 
in  the  third  part  of  the  first  schedule  to  the  report,  having  no 
priority  in  relation  to  each  other:  and  that,  on  the  other 
hand,  it  had  been  insisted  by  the  counsel  of  the  parties  to 
whom  the  said  sums  were  reported  due,  as  well  as  by  the 
solicitors  of  the  defendants,  the  Earl  and  Countess  of  Mill- 
town,  that  according  to  the  true  construction  of  the  said 
decree,  the  whole  of  the  said  sum  of  8808/.  should  be  applied 
exclusively  in  payment  of  the  interest  due  upon  the  said 
principal  sums,  instead  of  being  applied  ratably,  in  payment 
of  principal  and  interest :  but  which  was  the  true  construc- 
tion of  the  '^said  decree  in  that  respect,  the  Master  had  not 
taken  on  himself  to  decide.  But  he  had,  in  the  fourth 
schedule  to  his  report,  allocated  the  said  sum  of  *  3808{.  *  79 
proportionately  amongst  the  several  parties  specified  in 
the  third  part  of  the  said  first  schedule,  according  to  the 
amount  of  ihe  sums  respectively  due  to  them,  in  liquidation 
of  interest,  so  £Eur  as  the  same  would  extend,  in  case  the  Court 
should  be  of  opinion  that  such  was  the  true  construction  of 
the  said  decree:  and  he  had,  in  the  fifth  schedule  to  his 
report,  allocated  the  said  sum  of  88082.  ratably,  in  payment 
of  principal  and  interest,  in  case  the  Court  should  be  of 
opinion,  that  according  to  the  true  construction  of  the.  said 
decree,  the  said  sum  was  applicable  to  the  payment,  as  well  of 
the  principal  as  of  the  interest  of  the  said  demands."  And 
the  Master  set  forth,  in  the  fourth  and  fifth  schedules  to  his 
report,  the  amount  of  the  several  sums  then  due  to  the  said 
parties  respectively,  the  sums  thus  allocated  to  them  in  dis- 
charge thereof,  and  the  balances  remaining  due;  for  pay- 
ment of  which  he  found  that  there  was  not  any  fund  then 
applicable. 

The  Master  of  the  Rolls  (in  Ireland)  made  an  order  dated 
the  29th  of  June,  1840,  whereby,  among  other  things,  his 
Honor  decided,  with  reference  to  the  special  point  in  the  said 
report,  ^^  that,  having  regaixi  to  the  terms  of  the  decree,  the 
sum  of  8808Z.  found  by  the  report  to  be  distributable  among 
the  legatees  whose  demands  are  equal  in  point  of  priority, 
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ought  to  be  distributed  aocording  to  the  allocation  thereof 
made  by  the  fourth  schedule  to  the  report,  and  not  as  con- 
tended for  by  the  counsel  of  Ejre  Coote,  a  minor/' 

From  that  part  of  his  Honoris  order,  Mr.  Eyre  Coote  ap- 
pealed to  the  Lord  Chancellor  (of  Ireland),  and  asked  that 
the  same  might  be  reversed,  and  that  it  m^ht  be  declared 
that  the  said  sum  of  8808Z.  should  be  distributed  among 

*  80  the  said  legatees  according  *  to  the  allocation  thereof 

made  in  the  fifth  schedule  to  the  said  report ;  or  that  it 
might  be  referred  to  the  Master  to  ascertain  how  much  of  the 
personal  estate  of  £3rre  Tilson,  Lord  Castlecoote,  already  allo- 
cated, or  to  be  allocated,  consisted  of  principal,  and  how  much 
of  interest  accumulated  thereon:  and  that  the  said  sum  of 
8808Z.  might  be  applied  in  such  manner  as  that  the  real  estates 
devised  by  Eyre  Tilson,  Lord  Castlecoote,  might  not  be  bur- 
dened with  a  greater  proportion  of  the  principal  of  the  legacies 
than  they  should  bear,  according  to  the  true  construction  of 
his  will  and  the  decree  of  the  17th  of  June,  1835. 

The  Lord  Chancellor  refused  that  application,  but  without 
costs ;  and  by  an  order  dated  the  fifth  of  December,  1840, 
afBrmed  the  order  of  the  Master  of  the  Rolls. 

From  both  orders  Mr.  Eyre  Coote  now  appealed  to  this 
House.  Lord  and  Lady  Milltown  were  the  only  respondents 
who  put  in  answers  to  the  appeal ;  which,  therefore,  came  on 
to  be  heard  ex  parte  as  against  the  other  numerous  respon- 
dents. 

Mr.  Tinney  and  Mr.  L  P.  Cory^  for  the  appellant.  The 
effect  of  the  order  of  the  Master  of  the  Bolls,  directing  the 
88032.  to  be  wholly  applied  in  reduction  of  the  interest  due 
upon  the  legacies,  is  to  give  an  undue  benefit  to  the  tenant 
for  life,  at  the  expense  of  the  remainder-man.  There  is  no 
doubt  that  that  fund  is  composed  partly  of  principal  and 
partly  of  interest,  though  the  proportion  of  one  to  the  other 
has  not  been  ascertained.  The  motion  before  the  Lord  Chan- 
cellor had  for  its  object  to  ascertain  that  fact,  by  means  of  an 
inquiry  before  the  Master.    The  Lord  Chancellor  ad- 

*  81   mitted  *  the  difficulty  of  the  case  by  affirming  the  order, 

without  costs. 
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The  order  of  the  Master  of  the  RoUfl — supposiDg  it  is  n<5t 
erroneous  in  principle-* ought  to  have  been  declared  to  have 
been  without  prejudice  to  any  question  between  the  appellant 
and  Lady  Milltown,  or  ought  to  have  reserved  all  questions 
between  them  as  incapable  of  being  adjudicated  on  in  this 
suit.  It  ought  also  to  have  given  directions,  as  the  Lord 
Chancellor  was  asked  to  give,  for  ascertaining  how  much  of 
the  8808/.  consisted  of  capital,  and  how  much  of  accumulated 
income  in  the  shape  of  interest.  The  order  in  its  present 
form  appears  to  have  the  effect  of  deciding,  against  the 
appellant,  the  question  between  him  and  Lord  and  Lady 
MiUtown.  Provision  ought  to  have  been  made  by  this  order 
for  immediate  payment  by  them  of  interest  on  the  unpaid 
legacies,  in  order  to  secure  the  capital  (the  real  estate)  found 
properly  applicable  to  the  payment  of  the  principal  sums. 

The  principle  of  the  decree  of  the  17th  of  June,  1885, 
was  this :  that,  so  far  as  the  legatees  were  concerned,  their 
legacies  were  charged  on  the  real  estate ;  but  the  real  estate 
being  subdivided  into  different  estates,  the  interest  upon  the 
legacies  was  to  be  kept  down  by  the  tenant  for  life,  the  leg- 
acies themselves  not  to  be  raised  until  after  her  death  ;  and 
the  decree  proceeded  to  direct  the  Master  to  allocate  the 
personal  estates  of  the  two  Lords  Castlecoote  amongst  the 
parties  entitled,  ^*  according  to  the  rights  as  thereby  declared." 
By  that  expression  was  intended  *^  all  the  rights  as  thereby 
declared ; ''  and  consequently  the  application  of  the  88082.  in 
reduction  of  interest  only  is  inconsistent  with  that  decree, 
which  directs  that  the  interest  upon  so  much  of  the 
*  legacies  as  the  personal  estate  should  be  insufficient  *  82 
to  pay,  should  be  paid  by  the  tenant  for  life  out  of  the 
rents  of  the  real  estate. 

This  is  not  like  the  case  of  creditors,  whp,  when  there  is  a 
deficient  fund  for  payment  of  debts  which  cany  interest,  are 
entitled  to  have  the  fund  applied  first  in  reduction  of  the 
interest ;  the  reason  being  that,  if  the  principal  debt  was  first 
discharged,  a  debt  consisting  of  interest  would  be  left,  which 
would  not  bear  interest.  Here  no  such  accumulation  of 
interest  as  a  dead  fund  would  be  left;  for  the  interest  is 
regularly,  as  it  accrues,  to  be  paid  out  of  the  real  estate. 
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Some  of  the  legacies  are  given  to  legatees  for  life,  with 
remainder  to  their  children;  and  supposing  there  was  no 
fund  for  their  pajrment  but  personal  estate,  the  amount  of 
interest  directed  to  be  paid  is  so  large  that  the  whole  fund 
would  be  swept  away  in  payment  of  that  interest,  and  noth- 
ing would  be  left  for  the  ultimate  payment  of  the  principal 
sums.  The  corpus  of  a  fund  for  legacies  must  not  be  em- 
ployed in  payment  of  the  interest  upon  them.  All  the  1^- 
acies  were  by  law  payable  at  the  expiration  of  a  year  from 
the  testator's  decease,  so  far  as  there  was  personal  estate  for 
that  purpose ;  and  to  that  extent  the  legatees  are  entitled  to 
be  paid  their  legacies,  and  ought  not  to  be  compelled  to  wait 
for  them  until  Lady  Milltown's  decease.  Where  abatement 
in  any  case  is  necessary,  there  is  no  rule  which  prevents  the 
Court  from  doing  justice  to  all  parties  interested  in  the 
apportionment  of  the  fund.  The  appellant's  interests,  as 
remainder-man,  are  injuriously  affected  by  the  proposed  appor^ 
tionment,  which  gives  the  whole  benefit  to  the  tenant  for 
Ufe. 

[Lord  Cottenham.  —  Suppose  the  whole  of  the  S303Z.  were 
accumulated  interest  ?] 

In  that  case  we  admit  the  orders  appealed  from 
*  83  *  would  be  correct.  But  it  is  not  ascertained  whether 
the  fund  is  capital  or  interest.  It  ought  to  have  been 
referred  back  to  the  Master  to  review  his  report,  and  further 
inquiries  ought  to  have  been  directed  in  order  to  ascertain 
how  much  of  this  fund  consists  of  capital  and  how  much  of 
interest,  and  what  part  of  the  principal  of  the  legacies  was 
payable  out  of  the  personalty,  and  to  ascertain  the  balance  of 
the  principal  sum  charged  upon  the  real  estate  of  the  testator, 
and  how  much  was  due  to  the  legatees  or  executors  in  respect 
thereof;  and  proper  declarations  and  directions  ought  to  have 
been  made  and  given  for  doing  justice  in  respect  of  the  leg- 
acies and  their  interest  between  Lord  and  Lady  Milltown 
and  the  appellant,  and  for  preventing  the  estate  of  the 
latter  from  being  burdened  with  what  the  former  ought  to 
bear. 
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[Lord  Cottenham.  —  But  are  you  entitled  to  an  inquiiy 
of  what  the  fund  consistsi  as  between  the  legatees  and  the 
estate,  when  there  is  another  method  of  settling  that  between 
the  tenant  for  life  and  the  remainder-man  ?] 

There  is  outstanding  personal  estate  yet  remaining,  and  as 
that  is  got  in  from  time  to  time,  orders  will  be  obtained  for 
the  application  of  it  in  payment  of  interests,  if  the  order 
already  made  for  that  purpose  is  to  be  considered  consistent 
with  the  decree  of  1835.  Then  it  is  apprehended  that  the 
appellant  will  be  without  remedy :  the  tenant  for  life  may 
die,  and  in  that  event  all  the  legacies  must  be  raised  out  of 
the  real  estate  ;  and  if  the  remainder-man  shall  then  complain 
that  the  personal  estate  was  not  applied  in  payment  of  them, 
he  will  be  told  it  was  deficient,  and,  under  the  orders  of  the 
Court  of  Chancery,  was  wholly  applied  in  payment  of  inter- 
est. If,  in  the  opinion  of  the  House,  the  decree  justi- 
fies the  course  taken  in  the  *  Court  below,  we  should  *  84 
ask  that  this  appeal  may  stand  over  in  order  that  it  may 
be  extended,  and  the  form  of  the  decree  altered,  according  to 
the  principles  laid  down  in  it. 

[Lord  Cottenham.  —  As  I  read  the  decree  of  June,  1835, 
it  leaves  the  personal  estate  to  be  administered  according  to 
the  ordinary  course  of  administration.] 

If  that  be  the  meaning  of  the  decree,  then  the  subsequent 
orders  of  the  Master  of  the  Rolls  and  Lord  Chancellor  are 
inconsistent  with  it ;  and  we  ask  that  those  orders  may  be 
reversed  or  varied,  and  that  it  may  be  referred  back  to  the 
Master  to  ascertain  the  circumstances  relating  to  the  personal 
funds,  to  see  whether  they  ought  not  to  be  applied  in  relief 
of  the  real  estate. 

Mr.  Pemberton  and  Mr*  Purvis^  for  Lord  and  Lady  Mill- 
town. —  The  order  complained  of  was  made  on  an  interlocu- 
tory application  to  appropriate  a  fund  to  the  payment  of  sums 
winch  were  found  by  the  Master's  report  to  be  due ;  and  the 
only  question  for  argument  here  is,  whether  the  order  ought 
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to  have  been  made  without  a  declaration  that  it  should  be 
without  prejudice  to  the  rights  of  other  parties.  The  con- 
stitution of  the  suit  rendered  it  impossible  to  adjudicate  in  it 
upon  the  respective  rights  of  the  infant  and  of  Lady  Mill- 
town.  The  plaintiffs  in  the  suit  were  trustees  of  funds  for 
the  payment  of  an  annuity  under  the  first  Lord  Castlecoote's 
will ;  and  various  claims  being  made  on  his  estate,  a  suit  was 
instituted  by  them,  and  a  decree  obtainedi  under  which  the 
accounts  of  that  estate  were  taken,  and  nothing  remained  to 
be  done  in  that  suit  but  to  hand  over  the  surplus  funds  to 

Eyre  Tilson,  Lord  Castlecoote.  On  his  death  his  repre- 
*  86   sentatives  were  brought  before  the  Ck)urt  by  *  bill  of 

revivor  and  supplement,  and  a  decree  made  for  carry- 
ing his  will  also  into  effect,  with  which  the  plaintiffs  had  no 
concern.  The  orders  which  have  been  made  are  consistent 
with  the  decree,  and  with  what  will  have  to  be  done  as  be- 
tween the  infant  and  Lady  Milltown,  but  which  cannot  be 
done  in  this  suit ;  in  which,  being  a  suit  for  the  administra- 
tion of  the  estate  of  Charles  Henry,  Lord  Castlecoote,  an 
account  has  also  been  taken,  quite  inconsistently  with  the 
practice  in  the  English  Courts,  of  the  estate  of  Eyre  Tilson, 
Lord  Castlecoote. 

It  is  said  to  be  a  hardship  on  the  appellant  that  Lady  Mill- 
town  should  not  pay  all  the  interest ;  but  the  fiftult  is  with 
those  who  represent  the  infant  — 

[Lord  Cottenham.  —  There  is  one  difficulty  in  that  view  of 
the  case ;  because  the  order  adjudicates  between  the  defend- 
ants, the  tenant  for  life,  and  remainder-man.  It  directs  that 
the  fund  should  not  be  disposed  of  as  contended  for  by  Eyre 
Coote ;  whereas  neither  Eyre  Coote  nor  Lady  Milltown  had 
any  thing  to  do  with  it.] 

What  is  asked  on  the  other  side  could  never  be  worked  out 
in  this  suit.  It  is  not  sufficient  to  ascertain  what  portion  of 
Eyre  TUson,  Lord  Castlecoote's  estate  was  principal  and  what 
interest.  It  is  impossible  to  adjudicate  upon  the  equities 
arising  out  of  the  administration  of  his  estate,  until  issue  is 
joined  between  Eyre  Coote  and  Lady  Milltown,  between 
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whom  the  real  estate  is  divided,  and  the  whole  accounts  of 
the  personal  estate  taken.  Until  a  bill  is  filed  by  the  appel- 
lant, he  cannot  obtain  a  receiver  of  the  real  estate. 

Mr.  Tinnegj  in  reply.  —  A  decree  has  been  made  which  is 
irregular,  but  which  affects  the  rights  of  all  parties,  and 
which  has  been  acquiesced  in  by  all.  So  *  long  since  as  *  86 
1833,  an  order  was  made  referring  it  to  the  Master  to 
inquire  as  to  the  estates  of  both  the  Lords  Castlecoote ;  and 
the  Master  reported,  and  a  decree  was  made  upon  the  footing 
of  the  report ;  so  that  what  the  other  side  contend  cannot  be 
done  has  already  been  done  in  this  suit,  and  has  been  adopted 
by  this  House. 

Lord  Cottenham.  —  I  see  no  direction  in  the  decree  for 
continuing  the  accounts  of  the  personal  estate  against  the 
personal  representatives  of  Eyre  Tilson,  Lord  Castlecoote ; 
and  the  rights  of  the  appellant  and  respondent  can  never  be 
settled  until  those  accounts  are  taken.  You  cannot  get  a 
receiver  appointed  as  between  codefendantff,  even  in  Ire- 
land.^ If  these  rights  cannot  be  worked  out  in  this  suit,  the 
House  cannot  sanction  an  irregularity ;  and  if  the  House  has 
already  adopted  an  irregular  course,  that  furnishes  the  strong- 
est reason  for  not  pursuing  it  further. 

The  Lord  Chancellor.  —  What  you  (to  Mr.  Tinney)  ask 
would  be  irregula;r ;  and  the  danger  you  apprehend  would  be 
sufficiently  guarded  against  by  an  order  affirming  the  orders 
of  the  Court  below,  without  prejudice.  All  you  are  entitled 
to  here  is  a  declaration  that  the  order  is  not  to  prejudice  the 
question  as  to  the  rights  between  the  tenant  for  life  and  the 
remainder-man. 

Lord  Cottenham.  —  I  think  this  alteration  (of  the  order 

of  the  29th  of  June,  1840)  will  meet  the  justice  of  the  case, 

« 

^  See  Keir  Receiyen  (Ist  Am.  ed.),  142, 143  and  note  (1)  ;  Hiles  v. 
Mooie,  15  Beav.  175;  Robinson  v.  Hadley,  11  Beav.  614;  Liddel  v.  Starr, 
4  C.  £.  Green  (N.  J.)»  159;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1734. 
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Tiz.:  ^^And  his  Honor  did  declare,  with  reference  to  the 
special  point  in  the  report  bearing  date  the  18th  day  of  June, 

1840.**  Then  leaye  oot  the  words  ^  having  regard  to 
*  87   the  terms  of  the  decree/'  *and  retain  these,  ^^  the  sam 

of  3303/.,  foond  bj  the  report,  &c.,  should  be  paid  to 
the  legatees."  Then  leaye  out  the  words  at  the  end,  ^^  and 
not  as  contended  for  bj  Eyre  Coote,  a  minor,*'  and  substitute 
these  words,  ^'without  prejudice  to  any  question  between 
the  tenant  for  life  and  the  remainder-man,  as  to  the  manner 
in  which  the  principal  and  interest  of  such  legacies  should  be 
paid." 

The  Lord  Chancellor  (in  answer  to  Mr.  Tinney). — There 
will  be  no  costs.  The  yariation  is,  that  the  order  be  without 
prejudice  to  any  question  between  the  tenant  for  life  and  the 
party  entitled  in  remainder  to  the  real  estate,  as  to  the  man- 
ner in  which  those  legacies  ought  ultimately  to  be  paid. 

Lord  CoTTENHAM  repeated  that  the  alteration  to  be  made 
in  the  order  was  to  leave  out  the  words  ^^  having  regard  to 
the  terms  of  the  decree ; "  and  also  to  leave  out  the  words 
^*  and  not  as  contended  for  by  the  counsel  for  Eyre  Coote,  a 
minor ; "  and  at  the  end  of  the  paragraph  to  introduce  these 
words,  ^*  without  prejudice  to  any  question  between  the  ten- 
ant for  life  and  the  parties  interested  in  the  estate  subject  to 
the  life-estate,  and  as  to  the  manner  in  which  the  principal 
and  interest  of  the  legacies  ought  ultimately  to  be  paid." 

(The  order  of  the  Master  of  the  Rolls,  and  the  order 
affirming  it,  were  accordingly  varied,  without  costs  to  either 
party.) 
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1842. 

The  Rev.  Henbt  Coluson,  Clerk Appellant. 

The  Rev.  William  Curung,  Clerk,  and  Others    Respondentn. 

WtU;   Construction.    Legacfy  of  Stock. 

A  testator  beqneathed  to  tmstees  a  Bnm  of  15,000/.  in  the  three  per  cent 
consols,  to  be  deemed  a  legacy  of  quantity  and  to  be  due  at  his  death 
as  if  the  same  were  a  specific  legacy  ;  and  he  directed  that,  if  he  should 
not  die  possessed  of  three  per  cent  consols  sufficient  to  satisfy  the  said 
sum,  his  executors  should,  within  'two  months  after  his  decease,  pur- 
chase so  much  consols  as  should  make  up  the  deficiency  or  full  amount 
thereof,  as  the  case  might  require  :  and  he  created  a  term  in  his  real 
estates,  one  trust  of  which  was  to  raise  the  full  amount  or  deficiency  of 
the  said  sum  of  consols,  in  case  he  should  not  have  at  his  decease  a 
sufficient  sum  in  that  fund  to  answer  the  legacy.  The  will  was  dated 
in  1832;  the  testator  died  in  1835,  having  only  3000/.  three  per  cent 
consols,  which  had  been  purchased  in  1834  :  he  had  in  1824  sold  out 
12,000/.  consols,  which  then  stood  in  his  name,  and  paid  the  produce 
to  his  brother,  upon  mortgage  of  freehold  estates,  subject  to  redemption 
by  retransferring  or  replacing,  on  request,  12,000/.  consols,  into  the 
name  of  the  testator  or  his  executors,  and  on  payment  of  interest 
equal  to  the  dividends,  until  replaced. 

Held  (affirming  the  Vice-Chancellor's  and  Lord  Chancellor's  decrees), 
that  the  12,000/.  consols  secured  by  the  mortgage  to  be  replaced,  were 
well  bequeathed  to  make  up  the  legacy  of  15,000/.  three  per  cent  con- 
sols.^ 

June  24,  28,  1842. 

The  question  in  this  appeal  was,  whether  a  sum  of  12,000Z., 
3  per  cent  consols,  which  a  testator  was  entitled,  under  a 
mortgage  security,  at  the  times  of  making  his  will  and  of  his 
death,  to  have  transferred  to  him,  was  applicable  to  the  pay- 
ment of  a  legacy  of  15,000/.  S  per  cent  consols,  given  by  his 

^  See  Innes  V.  Sayer,  8  Mac.  &  6. 606;  Horwood  v.  Griffith,  4  De  6.,  M. 
&  G.  700;  Wigram  on  Wills  (dd  Eng.  ed.),  81  et  seq.;  1  Jarman  Wills 
(8d  Eng.  ed.)  888,  394,  649;  2  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  [242]. 
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will  to  trustees  on  certain  trusts  therein  mentioned.     The 
will  and  mortgage-deed  are  stated,  together  with  the  Lord 
Chancellor's  judgment,  declaring  that  the  said  12,000/.  passed 
by  the  bequest,  in  4  Mylne  &  Citiig,  p.  63. 

*  89       *  From  that  judgment  and  decree  the  residuary  lega- 

tee brought  this  appeal. 

Mr.  Bethell  and  Mr,  Wray^  for  the  appellant.  —  By  this 
will  stock  legacies  are  given,  not  as  specific  legacies,  but  as 
legacies  of  quantity,  and  the  personal  estate  is  not  charged 
with  the  payment  of  them,  unless  it  answer  a  particular  de- 
scription ;  the  real  estates  being  charged  in  case  the  testator 
should  not  die  possessed  of  sufficient  stock  of  a  certain  de- 
nomination. The  question  therefore  is,  whether  the  testator, 
in  respect  of  his  right  under  the  mortgage-deed,  can  be  con- 
sidered to  have  been  "  possessed  "  of  the  sum  of  12,000?.  of 
that  stock  at  the  time  of  his  death.  The  decree  has  put  a 
construction  on  the  will,  and  so  has  proceeded  upon  a  basis, 
which  is  at  variance  with  established  principles ;  all  that  was 
necessary  being  an  inquiry,  independently  of  the  will,  as  to 
the  fact  whether  the  testator  died  possessed  of  a  sufficient 
sum  of  8  per  cent  consols  to  answer  the  legacy  of  15,000Z.  3 
per  cent  consols. 

In  construing  a  will,  the  primary  and  natural  signification 
of  the  words  employed  by  the  testator  is  to  be  adopted,  and 
the  construction  is  not  to  be  arrived  at  by  means  of  an 
inquiry  into  circumstances  extrinsic  to  it.  When  a  testator 
speaks  of  his  being  possessed  of  stock,  he  uses  plain  and 
familiar  language,  by  which  he  obviously  means  stock  stand- 
ing in  his  own  name,  or,  which  is  the  only  exception,  in  the 
name  of  his  trustee.  There  is  nothing  in  this  will  to  justify 
any  interpretation  of  its  language  other  than  the  ordinary 
signification ;  and  it  was  admitted  by  the  Jqdges  below  that 
the  word  ^^  possessed,"  in  its  ordinary  acceptation,  was  not 
satisfied  by  the  existence  of  the  mortgage.    The  utmost 

♦  90    latitude  of  interpretation  *  that  word  will  admit  of  is, 

that  the  possession  of  a  trustee  would  satisfy  it.    The 
rule  of  construction  is,  thtit  words  must  be  taken  in  their 
primary  sense,  unless  the  instrument  itself  warrants  in  some 
[82]       ^ 
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way  a  departure  from  it.  Here,  without  any  such  warrant, 
the  primary  meaning  has  been  abandoned,  and  the  will  has 
been  interpreted  by  the  result  of  an  inquiry  into  the  state  of 
the  testator's  assets  at  the  several  dates  of  his  will  and  of  his 
death. 

It  was  said  in  the  Court  below  that  lending  does  not  change 
the  property  in  the  thing  lent ;  and  that  the  testator  held  a 
contract  under  which  he  was  entitled,  at  any  time,  to  require 
the  transfer  into  his  name  of  12,0002.  stock.  As  mortgagee, 
he  might  have  filed  a  bill  to  hate  the  stock  transferred,  but  his 
proper  remedy  was  by  foreclosure ;  and  it  is  impossible,  in 
strict  accuracy  and  in  a  legal  and  technical  sense,  to  say  that 
a  party,  who  has  lent  stock  upon  terms  giving  an  option  to 
the  borrower  either  to  retransfer  stock  or  suffer  his  estate  to 
be  foreclosed,  has  a  right  to  have  such  stock  transferred.  Un- 
doubtedly, in  equity,  a  party  is  held  to  have  the  thing  he  is 
entitled  to  under  a  written  contract ;  but  to  make  that  prin- 
ciple applicable  to  the  present  case,  it  must  be  shown  that  the 
effect  of  this  contract  is  to  give  the  mortgagee  the  right  to  a 
transfer  of  stock ;  his  right  being  to  enforce  the  remedy  of 
foreclosure  given  him  by  the  contract,  in  the  event  of  the 
mortgagor  failing  to  perform  it.  The  judgment  of  the  Court 
below  commences  with  an  hypothesis  of  intention,  and  all  the 
reasoning  proceeds  upon  a  reference  to  the  state  of  circum- 
stances at  the  date  of  the  will ;  whereas  the  will  makes  no 
reference  to  the  mortgage  then  existing ;  on  the  contrary,  the 
language  of  the  will  is  prospective,  and  speaks  of  the  funded 
property  of  which  the  testator  should  be  possessed 
*  at  the  time  of  his  death.  Yet  it  has  been  decided  *  91 
that  these  expressions  were  used  by  him  with  reference 
to  the  period  when  he  made  his  will. 

[Lord  Cottenham.  —  Where  a  testator  had  given  all  his 
property  to  one  person,  and  all  his  mortgaged  property  to 
another,  and  he  had  been  a  mortgagee  in  possession,  evidence 
was  admitted  to  show  whether  he  had  treated  the  mortgaged 
property,  of  which  he  had  been  in  possession,  as  his  own. 
The  ambiguity  in  a  will  does  not  arise  until  the  state  of  the 
property  is  known.] 

[88] 
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In  that  case,  reference  was  directly  made  in  the  will  to 
extrinsic  circumstances ;  and  in  the  interpretation^ of  a  will, 
regard  may  be  had  to  extrinsic  circumstances  in  two  cases, 
viz.,  either  in  order  to  understand  the  language  of  the  will 
and  enable  the  Court  to  place  itself  in  the  situation  of  the 
testator,  or  to  comprehend  the  description  of  external  objects. 
Cases  may  be  cited  which  show  the  anxiety  of  the  Courts  to 
adhere  to  the  rule  of  construction  which  excludes  the  con- 
sideration  of  extrinsic  circumstances  in  instances  where  it 
might  have  been  supposed  they  would  have  departed  from  it. 
Doe  d.  Ozenden  v.  Chichester^  (a)  Pocock  v.  The  Bishop  of 
Lincoln.  (6)  In  Jones  v.  Tucker  (c)  an  inquiry  as  to  the  per- 
sonal property  of  the  testator  at  the  date  of  the  will,  with  a 
view  to  aid  the  construction,  was  refused ;  so  also  in  Jones  ^. 
Curry ^  (d)  and  Andrews  v.  Lemon.  («)•  The  Courts  always 
adhere  to  the  strict  and  proper  sense  of  words,  unless  laid 
under  the  necessity  of  departing  from  it.  Here  the  words 
^^  possessed  "  and  '^  have  "  are  in  themselves  unambig- 
*  92  uous  *  technical  .terms,  and  there  is  no  other  language 
in  the  will  to  justify  putting  any  secondary  or  popular 
interpretation  upon  them. 

There  is  another  view  in  which  the  question  may  be  re- 
garded. The  judgment  has  declared  that  the  testator  was 
possessed  of  15,0002.  consols  at  his  death ;  and,  by  conse- 
quence, that  his  real  estate  is  not  charged  with  the  legacy. 
Supposing,  then,  that  the  mortgaged  estate  had  not  been 
worth  a  shilUng,  the  legatees  would  have  taken  nothing. 
The  Court  is  bound  to  go  to  that  extent;  because  having 
declared,  upon  its  view  of  the  testator's  intention,  that  the 
mortgage  security  was  to  be  regarded  as  so  much  stock  stand- 
ing in  the  testator's  name,  it  has  made  the  legacy  dependent 
on  the  sufficiency  of  the  mortgage  contract. 

The  decision  in  this  case  goes  further  in  the  adoption  of 
equivalent  circumstances  as  a  means  of  satisfying  the  testa- 
tor's intention  than  any  case  has  hitherto  gone.  In  constru- 
ing a  will,  the  grammatical  meaning  is  first  to  be  regarded : 

(a)  3  Taunt.  147;  4  Dow,  65.  (6)  3  Brod.  &  B.  27. 

(c)  2  Meriv.  533.  (rf)  1  Swanst.  66. 

(£)  Cited  in  4  Dow,  90. 
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and  if,  upon  looking  to  %he  circumstances  which  existed  at 
the  testator's  death,  it  is  found  that  a  sensible  construction 
cannot  in  that  way  be  attributed  to  the  will,  the  Court  is 
then  at  liberty  to  look  out  of  the  will  to  extrinsic  circum- 
stances, in  order  to  ascertain  and  give  effect  to  the  testator's 
intention,  and  prevent  an  intestacy.  The  trusts  of  this  be- 
quest are  peculiar,  being  designed  to  make  immediate  pro- 
vision for  the  testator's  sister  for  life  to  her  separate  use,  and 
her  children  afterwards;  with  a  direction  to  raise  the  req- 
uisite amount  of  stock,  if  the  testator  should  not  die  pos- 
sessed of  it,  within  two  months  after  his  decease.  It  is  not 
a  case  in  which  the  testator  gives  so  much  stock  without 
saying  more  ;  but  he  contemplates  the  possibility  of  his 
not  *  being  possessed  of  the  stock,  and  provides  for  *9S 
that  contingency.  That  the  law  wholly  shuts  out  evi^ 
dence  where  a  grammatical  meaning  can  be  attributed  to  a 
will,  appears  from  Mose  v.  Bartlett^  (a)  approved  by  Lord 
Eldon  in  7!homp9on  v.  Lady  Lawley.  (V) 

[The  Lord  Chancelx.or.  —  A  man  lends  so  much  stock ; 
you  say  he  no  longer  has  it,  and  it  will  not  pass  by  his  will. 
K  it  were  a  chattel  lent  by  one  party  to  another,  as  a  horse 
or  a  table,  to  be  returned  in  specie^  you  would  have  no  doubt 
that  it  passed  by'the  will  under  such  circumstances  as  the 
present.] 

An  estate  contracted  to  be  purchased  is  not  considered  in 
equity  as  the  estate  of  the  purchaser,  unless  he  can  enforce 
the  contract.  The  present  contract,  moreover,  is  to  transfer, 
stock  ^^  upon  request,"  and  there  is  no  evidence  of  a  request 
having  been  made ;  yet  a  bill  could  not  have  been  filed  seek- 
ing a  transfer  without  a  request  first  made. 

The  mortgagor  is  only  under  a  moral  obligation  to  transfer, 
which  no  one  can  enforce  against  him  ;  and  yet  a  bequest  like 
the  present  is  held  capable  of  being  satisfied  by  this  contract. 
The  testator  lived  only  three  years  after  the  date  of  the  will, 
which  wa9  not  long  enough  for  the  completing  the  investments 

(a)  Cro.  Car.  202.  (b)  2  Bos.  &  Pull.  808. 
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he  had  commenced  making  in  the  3  per  cents  for  the  purpose 
of  answering  this  legacy.  The  cases  of  Banks  v.  Sladen  (a) 
and  Sheffield  v.  The  Earl  of  Coventry  (V)  demonstrate  with 
great  clearness  that  in  dealing  with  bequests  of  stock,  the 
Court  will  not  regard  the  state  of  circumstances  at  the  date 
of  the  will,  but  only  that  which  exists  at  the  death  of  the 
testator. 

« 

Mr.  Q-.  Richards  and  Mr.  J.  Parker^  for  the  respon- 
*  94  dents.  —  *  The  case  has  been  argued  for  the  appellant 
on  two  fallacies :  one,  that  extrinsic  evidence  has  been 
admitted  in  order  to  put  a  construction  on  the  will ;  and  the 
other,  that  certain  words  in  the  will  have  been  interpreted  in 
a  secondary  or  popular,  and  not  in  their  primary  sense.  The 
evidence  in  question  has  only  been  used  to  show  the  state  of 
circumstances  to  which  the  will  was  to  be  applied  upon  the 
testator's  decease  ;  and  if  the  appellant  considers  that  any 
part  of  it  ought  to  have  been  excluded  as  applying  to  a  dif- 
ferent period,  he  should  have  appealed  from  the  order  of 
reference  of  1837,  in  obedience  to  which  the  Master  re- 
ported. 

With  regard  to  the  language  of  the  will,  if  a  testator  gives 
a  house  or  a  horse,  inquiry  as  to  the  gift  must  be  made  beyond 
the  will ;  not  to  ascertain  what  the  testatof  meant  by  the  lan- 
guage he  has  used,  but  for  the  application  of  it.  If  a  testa- 
tor bequeaths  all  his  furniture  to  A.,  there  must  be  an  inquiry 
of  what  his  furniture  consists,  part  of  it  perhaps  being  in  his 
mansion-house,  and  part  lent  to  some  one ;  but  if  lent,  the 
testator  would  be  said  to  be  possessed  of  it,  and  it  would  pass 
under  the  bequest.  It  is  a  fallacy  to  limit  stock  possessed  by 
the  testator  to  stock  standing  in  his  name,  or  in  that  of  his 
trustee ;  and  the  admission  that  it  would  pass  if  in  the  name 
of  the  latter  is  altogether  destructive  of  the  whole  proposi- 
tion, although  it  is  attempted  to  evade  that  difficulty  by  say- 
ing, that  in  that  case  the  testator  would  have  power  over  it 
de  jure.  Then  apply  the  language  of  the  will  to  the  actual 
circumstances  of  the  case :  to  the  recital  in  the  mortgage  deed ; 

(a)  1  Ru88.  &  M.  216.  (5)  2  Ru88.  &  M.  817. 
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the  fiact  of  its  being  a  loan  of  12,000Z.  consols,  and  a  contract 
to  ^*'  replace  "  that  sum  of  stock,  and  not  to  repay  an 
equivalent  in  money;  that  the  character  of  *  stock,  *95 
which  originally  belonged  to  it,  was  never  altered  ;  the 
dividends,  and  not  interest,  being  all  along  paid  upon  it,  just 
as  if  it  were  still  standing  in  the  lender's  name  at  the  bank : 
and  having  regard  to  these  facts,  it  is  impossible  not  to  see 
that  the  testator  meant  and  referred  to  that  very  sum  of  stock 
in  his  will.  It  is  said  that  we  pass  by  the  primary  meaning  of 
the  word  ^*  possessed,"  and  use  it  in  a  secondary  sense  ;  but 
^^  possessed  "  is  a  flexible  term,  and  the  lender  or  purchaser  of 
a  chattel  is  properly  said  to  be  possessed  of  it ;  he  is  not  pos- 
sessed of  it  as  being  in  any  particular  house  or  drawer,  but  as 
that  to  which  he  is  entitled,  or  of  which  he  has  contracted  for 
the  purchase.  The  argument  on  the  other  side  would  make 
the  rights  of  the  individual  depend  upon  the  possibility  of  a 
breach  of  contract  by  the  party  whose  duty  it  is  to  perform 
it.  So  if  a  testator  gives  A.  all  the  stock  of  which  he  is  pos- 
sessed, and  he  has  a  contract  for  stock,  the  stock  contracted 
for  will  pass  to  A.  Words  which  primarily  would  only  pass 
freehold  property,  will  pass  leaseholds  if  used  in  a  sense  in- 
tended to  comprehend  them,  ffobsan  v.  Blackburn^  (a)  Atcher- 
ley  V.  Vernon.  (6)  In  Noel  v.  J?by,  (c)  it  was  unsuccessfully 
contended  that  th'e  term  "  possessed  "  was  inapplicable  to  copy- 
holds. Here  the  testator  mentions  the  legacy  several  times : 
he  first  gives  a  sum  of  15,000^  interest  or  share  in  the  3  per 
cent  consols ;  afterwards  he  says,  ^^  if  I  shall  not  die  pos- 
sessed of  3  per  cent,  consolidated  bank  annuities  sufficient," 
&c. ;  using  more  general  language ;  and  at  the  concluding 
part  of  the  will,  ^^  in  case  I  shall  not  have  sufficient  8  per 
cent  annuities,"  &c. ;  but  he  nowhere  speaks  of  stock 
*  standing  in  his  name ;  and  it  is  remarkable  that  the  *  96 
12,000/.  consols  lent  on  mortgage,  and  the  subsequent 
investments  made  by  the  testator  in  that  fund,  together  make 
up  the  precise  amount  of  stock  requisite  to  answer  the  legacy. 
The  testator  in  his  lifetime  could  have  enforced  a  transfer  of 

(a)  1  My.  &  K.  671.  (5)  10  Mod.  518. 

(c)  5  Madd.  88. 

[87] 


*  96  CASES  IN  THE  HOUSE  OP  U)BD8. 

the  stock  by  means  of  a  bill  of  fbredosure,  or  he  might  have 
brought  an  action  on  the  covenant  in  the  mortgage-deed.  It 
is  said  the  security  might  have  proved  deficient ;  but  that  is 
not  material,  for  if  the  stock  had  been  standing  in  his  own 
name,  and  it  had  been  transferred  by  a  forged  power  of  attor- 
ney, the  same  result  would  have  happened. 

[The  Lord  Chancellor.  —  The  stock  might  have  been 
standing  in  the  name  of  trustees,  who  might  have  secretly 
committed  a  breach  of  trust  by  selling  it  out  in  the  testator's 
lifetime  ;  in  which  case  the  same  difficulty  would  exist.] 

The  term  '^  legacy  of  quantity  "  denotes  a  general,  as  dis* 
tinguished  from  a  specific,  legacy ;  and  it  is  so  used  by  Lord 
Thurlow  in  AsUumer  v.  M^  Quire*  (a)  The  testator  there- 
fore meant  the  legacy  to  be  paid  at  all  events,  without  refer- 
ence to  the  state  of  his  funds  at  his  death ;  but  the  legacy 
was  to  be  specific  in  this  sense,  that  the  stock  possessed  by 
him  in  the  3  per  cents  was  to  be  first  applied  in  payment  of  it. 
In  Dawson  v.  Qaskoiuj  (i)  an  inquiry  was  directed  as  to  the 
particulars  of  personal  estate  at  the  date  of  the  will ;  and  in 
the  same  volume  of  reports  containing  that  case,  a  similar 
instance  occurs. 

Mr.  Bethell,  in  reply.  —  Throughout  the  argument  for  the 
respondents,  the  question  has  been  regarded  as  if  the 
*  97  will  were  worded,  "  whereas  I  am  possessed  of  *  so  much 
stock,  now  I  hereby  give  the  same."  If  the  testator  had 
used  such  language,  it  might  perhaps  with  legal  consistency 
be  inquired,  whether  the  word  ^^  possessed "  admitted  of  a 
more  extended  signification ;  but  the  words  are,  ^^  if  I  shall 
die  possessed ;  *'  so  that  not  only  is  attention  not  directed 
to  what  did  then  exist,  but  it  is  directed  to  what  should 
thereafter  exist.  In  no  one  instance  in  the  wiU  does  the 
testator  mention  the  stock  as  if  he  had  it,  but  as  if  he  had  it 
npt ;  and  therefore  the  will  must  not  be  construed  as  if  he 
had  it. 

(a)  2  Bro.  C*.  C.  114.  (b)  2  Keen,  U. 
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June  28, 

The  Lord  Chancellor.  —  I  retain  the  opinion  which  I  have 
more  than  once  expressed  during  the  argument.  The  testator 
bequeathed  a  sum  of  16,000Z.  interest  or  share  in  the  joint-stock 
8  per  cent  consolidated  l)ank  annuities,  to  be  deemed  a  legacy 
of  quantity  and  to  be  due  at  his  death,  as  if  the  same  were  a 
specific  legacy,  on  certain  trusts  therein  mentioned ;  and  he 
provided  that  in  case  he  should  not  have  that  sum  in  stock  at 
the  time  of  his  death,  in  that  case  a  sum  of  money  should  be 
raised  from  a  leasehold  term  for  five  hundred  years,  suj£cient 
to  purchase  stock  to  make  up  the  deficiency. 

Now  the  facts  as  to  the  state  of  the  property  were  these : 
be  had  purchased  some  time  before  his  death  8000Z.  3  per 
cent  consols ;  he  had  before  that  period  a  sum  of  12,000/.  8 
per  cent  consols ;  he  had  lent  that  12,000/.  3  per  cent  consols 
to  a  relation  of  his,  upon  condition  that  that  sum  of  consols 
should  be  retransferred  and  replaced  at  his  request,  and  that 
in  the  mean  time  a  sum  equal  to  the  dividends,  and  payable 
at  the  time  that  the  dividends  were  payable,  should  be  paid  to 
him.  Now  n>y  opinion  is,  that  having  this  property  at 
the  time  of  his  death,  namely,  the  8000/.  *  8  per  cent  *  98 
consols,  and  being  entitled,  as  I  consider  him  entitled, 
to  the  other  12,000/.  8  per  cent  consols,  he  had,  within  the 
meaning  of  this  bequest,  at  the  time  of  his  death,  15,000/.  8 
per  cent  consols ;  and  that  they  would  satisfy  the  terms  of  the 
legacy.  Under  such  circumstances,  I  consider  that  the  judg- 
ment of  the  Court  below  was  right. 

Lord  Campbell.  — *  I  entirely  concur  in  the  opinion  ex- 
pressed by  my  noble  and  learned  friend.  It  seems  to  me  to  be 
in  conformity  with  the  principle  well  established  oh  the  subject, 
and  in  accordance  with  all  the  decisions ;  and  I  think  it  would 
be  most  formidable  if  it  were  to  be  supposed  that  we  are  de- 
parting from  the  principle  that  you  cannot  admit  extrinsic 
evidence  to  show  the  sense  in  which  a  testator  used  any  par- 
ticular expression.  I  disclaim  all  intention  of  any  such  depart- 
ure on  this  occasion ;  on  the  contraiy,  I  have  looked  to  the 
will,  I  have  put  an  interpretation  on  it ;  and  I  apprehend  that, 
according  to  the  just  interpretation  of  that  will,  stock  which 
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the  testator  does  possess  under  the  circumstances  which  are 
here  proved,  would  be  "  possessed  "  by  him  at  the  time  of  his 
death.  Then,  the  reference  is  merely  to  inquire  whether  he 
had  any  such  stock ;  and  it  is  not  at  all  to  put  an  interpreta- 
tion on  the  will,  but  to  apply  the  language  of  the  will.  I 
apprehend  that  according  to  common  parlance,  not  putting 
any  strained  or  secondary  meaning  on  the  language  of  the 
will,  the  testator  may  be  supposed  to  say  that  he  is  pos- 
sessed of  stock,  which  he  held  under  the  name  of  stock. 
"Possessed"  is  a  very  flexible  word.  All  that  I  die  pos- 
sessed of,  would  be  all  the  personal  property  which  I  have : 
all  the  stock   which  I  die   possessed  of,   would  be  stock 

which  I  may  have  lent,  and  which  is  to  be  restored  to 
*  99    me  in  *  consequence  of  a  contract  which  I  may  have 

entered  into ;  and  it  is  a  matter  which  cannot  de- 
pend, I  think,  on  the  remedy  whether  a  Court  of  Equity 
would  decree  a  specific  performance  or  not.  It  is  admitted 
that  if  it  were  a  horse  or  any  thing  of  that  sort,  that 
was  the  subject  of  the  contract,  the  testator  might  be  con- 
sidered in  possession  of  it ;  but  even  in  that  caae  the  remedy 
would  only  be  damages  to  be  raised  from  his  lands,  in  respect 
of  a  breach  of  the  contract.  It  seems  to  me,  therefore,  that 
the  view  taken  of  the  case  by  his  Honor  the  Vice-Chancellor, 
and  by  the  late  Lord  Chancellor,  was  perfectly  correct,  and  I 
move  that  the  decree  be  afiSrmed  with  costs. 

Lord  Cottenham.  —  This  being  an  appeal  against  a  judg- 
ment of  my  own  in  the  Court  of  Chancery,  I  abstain  from 
taking  any  part  in  the  decision  here  ;  but  I  think  it  right  to 
say  that,  in  affirming  the  decision  of  his  Honor  the  Vice- 
Chancellor  in  the  Court  below,  I  did  not  intend,  in  the 
slightest  degree,  to  impeach  any  of  the  authorities  which 
lay  down  the  rule  of  law  on  the  subject ;  and  I  find  nothing 
in  the  repoi-t  of  the  case  at  all  leading  to  any  opinion  incon- 
sistent with  the  propriety  of  those  decisions.  The  order  of 
reference  made  by  the  Vice-Chancellor,  which  is  not  appealed 
from,  no  doubt  directed  an  inquiry  as  to  the  circumstances 
with  regard  to  the  testator's  property  at  the  time  the  will 
was  made,  and  at  the  time  of  his  death.  It  turned  out  that 
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the  circumstances  at  those  two  periods  were  identically  the 
same ;  it  would  be,  therefore,  perfectly  immaterial  whether 
that  order  was  right  or  wrong  in  directing  the  inquiry  into 
the  circumstances  which  existed  at  the  time  of  making  the 
will.  It  is  quite  immaterial,  inasmuch  as  there  are  the 
same  circumstances  existing  at  those  two  *  periods,  and  *  100 
there  may  be  expressions  referring  to  the  facts  as  exist- 
ing at  the  date  of  the  will.  In  point  of  fact  it  was  necessary 
to  go  into  those  circumstances,  and  it  is  part  of  the  history  of 
this  transaction  which  did  exist  at  the  time  of  the  testator's 
death.  The  stock  had  been  lent  at  an  earlier  period.  The 
matter  proceeded  entirely  on  the  state  of  circumstances  as 
they  existed  at  the  time  of  the  death,  which  it  is  necessary, 
and  a  matter  quite  of  course,  to  ascertain  before  you  can 
know  what  the  subject-matter  is  on  which  the  bequest  is  to 
operate.  Having  by  the  Master's  report  ascertained  what 
those  circumstances  were,  the  whole  of  the  decision  turns  on 
this ;  namely,  that  there  were  words  in  the  will  sufficient  to 
include  the  stock  existing  under  the  circumstances  found  by 
the  Master's  report.  I  certainly  am  of  opinion  still  that  the 
words  in  fhe  will  embrace  property  so  circumstanced,  and 
that  appears  to  be  the  opinion  of  the  noble  and  learned  Lords 
who  have  already  expressed  their  opinions  on  the  subject ; 
and  my  only  object  in  stating  that  at  all,  is  to  disclaim  any 
intention  of  introducing  any  new  rule  which  is  not  the  regu- 
lar and  established  rule  of  the  Court. 

(It  was  ordered  that  the  decree  be  affirmed,  with  costs.) 
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•101  *  JONES  V.  WAITE. 

1842. 

Robert  Jones Plaintiff  in  Error. 

fToHN  Waitb Defendant  in  Error. 

Agreement;   Comideration.    Deed  of  Separation.    Pleading. 

A  deed  of  separation  between  a  husband  and  his  wife  iiaving  been  drawn 
up,  but  not  executed  by  the  husband  ;  — 

Heldf  that  his  executing  such  deed  was  a  legal  consideration  for  an  agree- 
ment, by  a  third  person,  to  pay  a  sum  of  money  to  the  husband 
towards  the  discharge  of  certain  debts  and  expenses,  for  which  the 
husband  was  solely  liable.^ 

July  1,  1842. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court 
of  Exchequer  Chamber,  affirming  a  judgment  of  the  Court  of 
Common  Pleas,  in  an  action  brought  by  John  Waite,  the  de- 
fendant in  error,  against  Robert  Jones*  the  plaintiff  in  error. 

The  declaration  (in  assumpsit)  stated  that  Jones,  on  the 
19th  of  October,  1833,  signed  a  certain  memorandum  in 
writing,  whereby  he  agreed  with  Waite  that  the  time  men- 
tioned  in  a  certain  deed  of  separation  for  Waite's  quitting  a 
certain  house  at  HoUoway  should  be  extended  to  the  9th  of 
December  then  next,  inclusive ;  and  also  to  pay  Waite  the 
sum  of  1601,  by  eight  half-yearly  payments,  towards  Messrs. 
Home  and  Gates's  demand  of  3662.  4«.  9c2.,  Waite  taking  the 
whole  of  such  demand  on  himself ;  the  payments  to  be  made 
at  the  times  of  the  payment  of  the  annuity  mentioned  in  the 

• 

^  See  Wilson  v.  Wilson,  1  H.  L.  Cas.  638;  s.  c.  5  H.  L.  Cas.  40; 
Hunt  V,  Hunt,  4  De  G.,  F.  &  J.  221 ;  2  Kent,  17&-178and  notes  ;  2  Story 
£q.  Jur.  §§  1427,  1428,  and  note  ;  3  Lead.  Cas.  in  Eq.  (3d  Am.  ed.) 
[713]  et  seq, ;  Perry  Trusts,  §  672  ;  2  Chitty  Cont.  (11th  Am.  ed.)  988, 
989;  Cartwright  v.  Cartwright,  3  De  G.,  M.  &  G.  982;  Webster  v.  Web- 
ster, 4  De  G.,  M.  &  G.  437;  Bindley  v.  Mulloney,  L.  B.  7  Eq.  343;  Albee 
V.  Wyman,  10  Gray,  222;  ColUns  v.  Collins,  1  Fhill.  N.  C.  Eq.  153. 
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deed  of  separation:  and  Jones  agreed  to  pay  201.  towards 
liquidating  certain  outstanding  debts  at  Rickmansworth  ;  and 
also  2r20L  towards  certain  household  expenses  at  Holloway ; 
such  last  mentioned  sum  of  2201.  being  divided  into 
two  pajrments,  one-half  thereof  being  *  payable  at  *102 
Michaelmas-day  then  next,  and  the  other  half  at  Lady- 
day,  1885.  And  by  the  said  memorandum  it  was  stated  that 
Jones  agreed  to  the  above,  in  consideration  of  Waite's  exe- 
cuting the  deed  of  separation,  and  agreeing  to  pay  Messrs. 
Home  and  Gates,  and  the  household  expenses  and  Rickmans-' 
wortli  debts  in  full. 

The  declaration  then  averred  that  Waite,  confiding  in  the 
said  agreement  of  Jones,  and  in  consequence  thereof,  was 
induced  to,  and  did  then,  execute  the  said  deed  of  separation 
in  the  said  memorandum  mentioned,  viz.,  a  deed  of  separation 
between  Waite  and  his  wife ;  and  agreed  to  pay  Messrs. 
Home  and  Gates  their  said  demand  of  866Z.  4«.  9c2.,  and  the 
said  household  expenses  and  debts  in  full;  and  then  took 
upon  himself  the  payment  of  the  siaid  demands,  debts,  and 
expenses,  whereof  Jones  then  had  notice ;  yet  that  he,  Jones, 
refused  (although  often  requested)  to  make  the  first  payment 
of  the  said  sum  of  220{.  so  agreed  to  be  paid  by  him  towards 
the  household  expenses  at  Holloway;  which  first  payment, 
amounting  to  llOZ.,  became  due  by  virtue  of  the  said  agree- 
ment, and  ought  to  have  been  paid,  at  Michaelmas,  1834 ; 
but  the  same  remained  still  due  from  Jones,  and  Waite  was 
obliged  to  pay  the  same  out  of  his  own  moneys. 

To  this  declaration  Jones  pleaded,  first,  the  general  issue  ; 
secondly,  that  at  the  time  of  the  supposed  signing  of  the 
supposed  memorandum  in  the  declaration  mentioned,  and 
before  and  at  the  time  of  the  commenciAg  this  suit,  Waite 
was  solely  liable  to  pay  Messrs.  Home  and  Gates  the  pay- 
ments, the  supposed  agreement  by  him  to  pay  which  was,  by 
the  said  supposed  memorandum,  stated  to  be  in  part  the  con- 
sideration for  Jones  agreeing  as  is  alleged  to  be  in  the 
said  supposed  memorandum  agreed  by  him.  *And  *103 
further,  that  Waite  was,  at  the  said  time  of  the  sup- 
posed signing  of  the  said  memorandum,  and  before  and  at 
the  time  of  the  commencing  this  suit,  solely  liable  to  pay  the 
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said  household  expenses  and  Rickmansworth  debts  in  full ; 
the  supposed  agreement  by  Waite  to  pay  which  expenses  and 
debts  in  full  was,  by  the  said  supposed  memorandum,  stated 
to  be  in  part  the  consideration  for  Jones  agreeing  as  was 
alleged  to  be  in  the  said  memorandum  agreed  by  him. 

The  defendant  in  error  (Waite)  demurred  specially  to 
the  second  plea,  for  duplicity;  and  the  plaintiff  in  error 
(Jones)  haying  joined  in  demurrer,  the  same  came  on  to  be 
argued  in  the  Court  of  Common  Pleas,  in  May,  1835,  when 
judgment  was  given  by  that  Court  for  Waite  (1  Bing.  N.  C. 
656,  where  the  pleadings  are  formally  set  out). 

Jones  brought  a  writ  of  error  in  the  Exchequer  Chamber, 
by  which  the  judgment  of  the  Court  of  Common  Pleas  was 
affirmed :  three  of  the  five  Judges  before  whom  the  case  was 
argued  agreeing  in  the  judgment  of  the  Court  of  Common 
Pleas ;  the  other  two.  Lords  Denhan  and  Abinoer,  dissenting 
(5  Bing.  N.  C.  341,  and  7  Scott,  81). 

The  principal  question  raised  on  the  present  writ  of  error 
was,  whether  that  part  of  the  consideration  for  the  agreement 
which  is  not  answered  by  the  plea,  viz.,  the  execution  of  the 
deed  of  separation  by  the  defendant  in  error,  was  sufficient  to 
support  the  promise,  or  whether  it  was  an  illegal  and  void 
consideration.  That  question  was  argued  in  the  presence  of 
the  Judges,  (a) 

♦  104       ♦  Mr.  T.  F.  Ellis,  for  the  plaintiff  m  error,  (i)  —  The 
grounds  upon  which  the  judgments  in  the  Courts  below 
were  rested  .might  be  reduced  to  these  three  :  — 

1st,  That  though  it  is  true  that  an  agreement  by  a  husband 
to  separate  from  his  wife  would  not  be  a  good  consideration 
for  a  promise  by  a  third  party  to  pay  him  money ;  yet,  if  the 
husband  and  wife  had  already  agreed  to  separate,  the  execu- 
tion of  the  separation  deed  by  the  husband  would  be  a  good 

(a)  Among  the  Judges  present  were,  Lord  Chief  Justice  Tindal,  Mr. 
Justice  Williams,  Mr.  Baron  Parke,  and  Mr.  Baron  Alderson.  The 
Judges  before  whom  the  case  was  argued  in  the  Courts  below,  are  named 
in  the  reports  above  referred  to. 

(6)  The  Solicitor-General  was  with  him,  but  was  called  away,  as  he 
was  opening  the  case,  to  attend  his  official  duties. 

[94] 


JONES  V.  WATTE.  *  101 

consideration  for  a  promise  by  a  third  party  to  indemnify  the 
husband  against  past  expenses,  especially  where  such  ex- 
penses were  incidental  to  the  past  or  present  relation  of  the 
husband  to  the  wife ;  2d,  That  it  appeared  from  the  record 
that  the  husband  and  wife  here  had  already  agreed  to  sep- 
arate, and  also  that  the  expenses  were  incidental  to  the  past 
or  present  relation  of  the  husband  to  the  wife ;  and  8d, 
That  even  if  the  record  did  not  show  these  facts,  they  would 
be  presumed,  in  order  to  avoid  presuming  the  transaction  to 
be  illegal. 

To  these  grounds  of  the  judgments  below  it  may  be  an- 
swered :  First,  that  even  if  a  husband  and  wife  had  agreed 
to  separate,  and  the  husband  had,  either  from  previously  liv- 
ing with  his  wife,  or  from  any  steps  taken  with  a  view  to  the 
separation,  already  contracted  a  sole  liability  to  make  pay- 
ments, a  subsequent  contract  by  a  third  party  to  pay  him 
money  for  the  purpose  of  indemnifying  him  against  such  pay- 
ments, in  consideration  of  his  executing  the  deed  of  separa- 
tion, would  be  illegal,  or  at  best  void.  The  permission  of 
the  husband  to  the  wife  to  live  separate  from  him  does  not 
affect  the  legal  consequences  of  marriage,  and  he  is 
nevertheless  answerable.  He  may  revoke  the  *  per-  *  1Q5 
mission  ;  for  he  may  go  into  the  Ecclesiastical  Court, 
and  sue  for  a  restitution  of  conjugal  rights ;  and  that  Court 
would  treat  even  a  deed  executed,  granting  such  permission, 
as  waste  paper.  A  Court  of  Equity  also  would  refuse  to  en- 
force such  a  deed,  as  being  contrary  to  the  policy  of  marriage : 
Worrall  v.  Jacobs  (a)  Wilkes  v.  Wilkes  ;  (6)  nor  could  it  be 
enforced  by  action  at  law.  It  cannot  possibly  be  the  subject 
of  bargain  that  a  man  shall  sign  a  deed  of  separation  from  his 
wife ;  and  it  is  no  answer  to  say  that  the  separation  had,  in 
fact,  taken  place,  and  that  it  was  only  the  completion  of  what 
had  been  before  agreed  upon  that  was  stipulated  for ;  because 
the  execution  of  the  deed  of  separation  is  one  step  in  further- 
ance of  the  arrangements  for  separation,  and  in  carrying  the 
separation  into  effect ;  and  if  it  be  (as  was  admitted  in  the 
Courts  below)  illegal  to  separate  in  consideration  of  money 

(a)  a  MeriT.  268.  (()  2  Dick.  791. 
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to  be  paid  to  the  husband,  it  is  equally  so  to  take  any  single 
step  in  furtherance  of  the  separation  for  such  cons]dei*ation. 
The  fact  that  the  husband's  liability  to  the  household  ex- 
penses arose  from  the  past  or  present  relation  of  the  husband 
to  the  wife,  would  make  no  difference  in  this  view :  because 
payments  to  a  man,  made  in  order  to  enable  him  to  pay  what 
he  was  previously  solely  liable  to  pay,  are  like  any  other  pay- 
ments of  money  to  him.  The  present  case  bears  no  analogy 
to  that  of  a  contract  made  by  a  husband,  who  has  separated 
from  his  wife,  with  trustees,  for  mutual  indemnification  against 
future  liabilities  to  be  produced  by  the  separation ;  such  con- 
tract creating  no  motive  towards  the  act,  but  simply  provid- 
ing against  the  future  consequences  of  an  act  already 
*106  complete;  and  so  covenants  to  indemnify  *may  be 
sued  upon.  iStephena  v.  Olive^  (a)  Elworthy  v.  Bird,  (6) 
The  case  of  Nunn  v.  WUsmore  (c)  does  not  militate  against 
the  general  rule ;  neither  does  Warrender  v.  Warrender^  (d) 
nor  Hindley  v.  Marquess  of  Westmeath.  (e) 

Secondly,  this  record  shows  neither  a  previous  agreement  to 
separate,  nor  that  the  household  expenses,  towards  which  the 
payments  by  the  plaintiff  in  error  were  to  go,  we^  incidental 
in  any  way  to  the  past  or  present  relation  of  the  husband  to 
the  wife.  As  to  the  separation,  the  record  shows  only  that  a 
deed  of  separation  had  been  drawn  up ;  but  it  is  not  said  by 
whom  it  was  drawn  up,  nor  that  the  wife  had  ever  known  of 
its  existence :  and  as  to  any  assent  by  the  husband,  it  appears 
only  that  he  was  induced  to  sign  it  by  the  promise  of  money, 
upon  which  this  action  was  brought.  Bargains  on  the  subject 
of  marriage  have  always  been  discountenanced  by  the  Courts. 
A  wager  creating  a  pecuniary  inducement  to  abstain  from 
marriage  has  been  held  void,  Hartley  v.  Rice ;  (jg)  so  also 
was  a  covenant  not  to  marry  any  one  except  the  plaintiff,  in 
Lowe  V.  Peers ;  (A)  so  also  was  a  condition  annexed  to  a 
legacy  given  to  a  woman  ;  the  condition  being  that  she  would 
live  apart  from  her  husband.     Brown  v.  Peek^  {%)  Tennant  v. 

(a)  2  Bra.  C.  C.  90.  (b)  2  Sim.  &  Stu.  372. 

(c)  8  T.  Rep.  622.  (d)  2  CI.  &  Fin.  488. 

(«)  6  B.  &  C.  200.  (g)  10  East,  22. 

(A)  4  Burr.  1226.  (0   1  Eden,  140. 
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Braie.  (a)  An  act  may  be  legal,  as,  for  instance,  not  to 
marry,  or  vote  in  the  election  of  a  member  of  Parliament ; 
but  it  would  be  illegal  to  covenant,  to  do,  or  to  forbear  to 
do,  the  act  for  a  pecuniaiy  consideration:  Key  y. 
Bradshawj  (J)  AUen  v.  Seam,  (c)  There  is  *  no  aver-  *  107 
ment  whatever  on  the  record  respecting  the  nature 
of  the  household  expenses,  nor  how,  or  by,  or  for  whom,  they 
were  incurred,  except  the  explanation  furnished  by  the  plea ; 
namely,  that  the  plaintiff  was  solely  liable  for  them. 

[Lord  Brougham,  referring  to  the  report  of  the  judgment 
in  the  Court  below,  said  the  Judges  held  the  deed  of  separa- 
tion not  to  be  illegal,  so  far  as  it  appeared  on  the  record. 
The  illegality,  if  any,  must  be  averred  on  the  record.] 

The  defendant  in  error  says  on  the  record,  in  effect,  that 
he  would  not  have  executed  the  deed  but  for  the  consideiili- 
tion :  is,  then,  the  mere  allegation  of  the  deed  itself  sufficient 
ground  from  which  to  intend  a  prervious  agreement  to  sepa- 
rate ?  The  question,  whether  the  record  shows  either  of  the 
supposed  facts,  may  be  tried  by  supposing  a  plea  to  deny  the 
facts  and  conclude  to  the  countiy.  Such  a  plea  would  clearly 
be  demurrable,  as  putting  in  issue  matter  not  alleged. 

Thirdly,  no  presumption  of  such  facts  can  be  made,  if  the 
record  does  not  show  them.  It  may  be  true  that  the  Courts, 
to  avoid  presuming  illegality  or  fraud,  will  interpret  the  lan- 
guage of  documents  in  the  most  favourable  sense ;  but  where 
the  language  shows  a  primd  fueie  illegality,  except  upon  the 
supposition  that  additional  facts  exist  neutralizing  the  ille- 
gality, it  lies  upon  the  party  insisting  upon  the  legality  of  the 
transaction  to  aver  such  additional  facts.  If  it  were  neces* 
sary  for  the  party  disputing  the  l^ality  to  negative  by  aver- 
ment the  existence  of  every  conceivable  &ct  which  could 
remove  the  primd  fade  illegality,  no  transaction  could  ever 
be  shown  to  be  illegal.  If  one  fact  be  negatived  by  the 
record  for  the  purpose  of  excluding  its  intendment,  others 

(a)  Toth.  78.  (6)  2  Yem.  102. 

(c)  1  T.  B.  66. 
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might  in  eyeiy  case  be  soggestad,  and  it  ia  impossible  to 

*  108    *  say  to  what  length  a  record  must  go  in  denying  non- 

alleged  facts.  And  such  a  principle  would  impugn  the 
authority  of  every  case  in  which  illegality  has  been  inferred 
from  the  record :  for  no  case  can  be  shown^  and  scarcely  any 
can  be  conceived,  in  which  some  independent  &ct  might  not 
be  supposed  which  would  neutralize  tiiie  illegality.  And 
further,  if  any  presumption  be  made,  it  will  be  that  the 
husband  and  wife  were  living  together,  in  conformity  with 
the  general  policy  of  the  law. 

It  may  be  added,  that  no  action  could  have  been  main- 
tained against  the  husband  for  not  executing  the  deed  pur- 
suant to  the  memorandum  of  agreement,  and  that  therefore, 
supposing  the  first  part  of  the  consideration  not  to  have  been 
illegal,  the  agreement  was  at  least  void  for  want  of  mutuality. 
Durant  v.  Ittfcy,  (a)  Jee  v.  ThvrloWy  (6)  Fletcher  v.  Flelh 
*  eher^  (c)  Weitmeath  v.  We9tm$athy  (d)  Lord  St.  John  v.  Lady 
St.  John,  (e)  The  cases  of  Lord  Rodney  v.  Chamber%  (jf) 
and  GhUh  v.  GhUh(K)  are  both  disapproved  of  by  Lord 
Eldon,  in  Lord  St.  John  y.  Lady  St.  John;  and  Chuth  v. 
Giith  by  Lord  Loughbobouoh,  in  Legard  v.  John%on.  (%) 

Mr.  V.  Biehard8j  with  whom  was  Mr.  Peacock^  for  the 
defendant  in  error.  —  Deeds  of  separation  between  husband 
and  wife  are  not  necessarily  illegal,  but  rather  in  the  greater 
number  of  instances  they  are  legal.  The  cases  on  this  sub- 
ject are  collected  in  Jacob's  edition  of  Roper's  Husband  and 
Wife,  (h)    The  excepted  case  is  where  the  deed  con- 

*  109    templates  *  a  future  separation,  which  is  void.    Hindr 

ley  V.  The  Marquese  of  WestmecUh.  (J)  Here  the 
question  turns  upon  tiie  plea,  which  we  submit  is  ill.  The 
plaintiff  in  error  is  precluded  by  the  state  of  the  record  from 
taking  an  objection  to  the  deed  for  illegality.    The  agreement 

(a)  7  Frioe,  577.  (b)  2  B.  &  C.  647. 
(c)  2  Cox,  99. 

(<0  1  Jao.  126;  1  Dow  &  C.  547;  5  Bing.  N.  C.  839. 

(e)  11  Yea.  526.  (g)  2  East,  288. 

(A)  8  Bra  C.  C.  614.  (0  8  Yes.  852,  861. 

(A;)  Yol.  ii.  p.  269  et  seq.  (f)  6  B.  &  C.  200i 
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18  set  out  IB  the  deelaration,  and  the  allegatiooB  on  the  record 
do  not  warrant  the  confounding  the  execution  of  the  deed 
with  the  agreement  to  separate,  which  preceded  it.  Wilson  v. 
Mtuhet^C^a)  Sill  v.  Manche^r  and  Salford  Waterworks.  {V) 
Illegality  oi  oonsideiation  must  be  pleaded  specially.  Potts 
V.  Sparrow,  (e)  There  is  nothing  on  the  &ce  of  t^  agree- 
ment to  make  it  void;  illegality  must  be  specially  pleaded ; — 

The  Lords  stopped  the  learned  counsel ;  and  by  their  Lord- 
ships' directioils,  — 

Mr.  MliSi  in  reply,  observed  on  the  cases  which  Mr.  Rich- 
ards had  cited.  He  contended  that  they  supported  his  argu- 
ment. 

Lord  Brougham. — I  collect  from  the  learned  Judges  that 
they  do  not  consider  there  was  any  illegality  disclosed  by  the 
agreement;  there  is  no  averment  on  the  record  to  show  it 
was  illegal. 

Lord  Chief  Justice  Tindal.  —  My  brothers  and  myself  are 
of  opinion  that  there  is  no  illegality  disclosed  by  this  agree- 
ment. One  part  of  the  consideration  for  it  is  the  execution 
of  the  deed  of  separation,  which,  as  clearly  appears  from  the 
declaration,  was  previously  agreed  upon  and  drawn  up.  The 
second  part  of  the  consideration  is  the  payment  tow- 
ards the  discharge  *  of  the  demand  of  Messrs.  Home  *  110 
and  Gates ;  there  is  no  ground  for  supposing  illegality 
in  that ;  and  the  question  Uierefore  comes  to  this,  -^  was  the 
deed  of  separation  which  the  party  agreed  to  execute  illegal  ? 
We  are  bound  to  say  that  in  the  way  in  which  it  is  presented 
to  us  on  the  record,  there  is  no  ill^[|jity  shown,  (d) 

Lord  Campbell. — We  an  not  to  know  here  what  the  deed 

(a)  8  B.  &  Ad.  763.  (»)  S  B.  &  Ad.  544. 

(c)  1  Bing.  N.  C.  594. 

(<f)  As  to  the  legality  of  deeds  of  separation  between  husband  and 
wife,  see,  besides  the  cases  otted,  Bupra^  pp.  100  and  108,  the  recent  case 
of  Clough  V.  Lamhert,  10  Sim.  174 ;  [oases  cited,  ante,  101,  note  (1); 
Hunt  p.  Hunt,  4  De  G.,  F.  &  J.  S21;  Wilson  o.  Wilson,  1 H.  L.  Gas.  538.] 
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of  separation  was,  further  than  as  it  appears  by  the  record ; 
and  on  the  record  no  illegality  is  disclosed. 

Lord  Brougham.  —  I  agree  with  the  learned  Judges  that 
nothing  is  disclosed  on  the  face  of  the  pleadings  to  show  the 
agreement  to  be  illegal.  I  think  the  judgment  must  be 
affirmed,  and  with  costs. 

(It  was  ordered  accordingly,  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  be  affirmed,  with  costs.) 


♦Ill  *  HAMILTON   V.   WRIGHT. 

1842. 

James  Hamilton Appellant. 

John  Wright,  John  Telford,  and    Hugh  \ 

MoNCREiFF,  Trustees  of  Thomas  Wright,  >  Re»pondent9. 

deceased  .     •    •    • ) 

TYustee.    Annuity. 

A  trustee  is  bound  not  to  do  any  thing  which  can  place  him  in  a  position 
inconsistent  with  the  interests  of  the  trust,  or  which  can  have  a  ten- 
dency to  interfere  with  his  duty  in  discharging  it.  Neither  the  trustee 
nor  his  representative  can  be  allowed  to  retain  an  advantage  acquired 
in  violation  of  this  rule. 

A  trust  was  created  by  a  debtor  for  the  benefit  of  creditors,  and  the 
trustee  had  the  power  to  bind  the  debtor  personaUy  and  heritably  for 
the  benefit  of  the  trust.  By  the  terms  of  the  trust-deed,  the  trustee 
was  likewise  required  to  do  all  in  his  power  to  keep  the  residue  of  the 
trust  estate  as  large  as  possible  for  the  debtor.  The  trustee  purchased 
an  annuity  granted  by  the  debtor,  after  the  date  of  the  trust-deed. 
The  trustee  died.  His  rei^^sentatives  sought  to  enforce  the  annuity 
against  the  grantor. 

It  was  held  that  they  could  not  do  so,  and  a  decree  of  the  Court  of  Session, 
affirming  their  right,  was  reversed.^ 


^  See  Tennant  r.  Trenchard,  L.  R.  4  Ch.  Ap.  687;  1  Lead.  Cas.  in 
£q.  (8d  Am.  ed.)  [127],  [189]  ;  Lewin  Trusts  (5th  Eng.  ed.)  226 ;  1 
Story  £q.  Jur.  §§  821,  822;  Ferry  Trusts,  §§  427, 904. 
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March  6;  AoguBt  2, 1842. 

The  process  now  under  appeal  originated  in  a  biU  of  bus- 
pension  at  the  instance  of  the  appellant,  who  was  charged  by 
the  respondents,  in  letters  of  horning,  for  payment  of  certain 
sums  contained  in  a  bond  of  annuity,  dated  the  10th  Decem- 
ber, 1817  ;  in  which  bond  the  appellant  is  a  co-obligant. 

The  following  are  the  circumstances  out  of  which  this  liti- 
gation has  arisen :  — 

On  the  16th  October,  1815,  the  appellant,  being  then 
indebted  to  several  persons,  executed  in  favour  of  John 
Campbell  a  trust  disposition  of  his  estate  and  effects,  for  the 
behoof  of  his  creditors.  The  following  were  declared  to  be 
the  purposes  for  which  the  trust  was  granted,  viz. : 
"  Primo^  for  payment  of  the  expense  *  attending  the  *  112 
execution  of  this  trust,  and  the  regular  payment  of 
the  burdens  affecting,  or  which  shall  affect,  the  said  lands 
and  others ;  necundo^  for  payment  to  me,  during  my  life,  of  a 
free  yearly  annuity  of  6002.  sterling,  payable  at  Candlemas, 
Whitsunday,  Lammas,  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  thereof  as  at  the  term  of 
Lammas  last,  and  yearly  thereafter  at  the  terms  before  men- 
tioned ;  and  I  shall  be  farther  allowed  to  retain  my  household 
furniture  upon  a  receipt  and  obligation  to  redeliver  the  same, 
or  its  estimated  value,  when  required  to  do  so  by  my  trus- 
tees, reserving  any  preferences  which  may  be  acquired 
thereon  ;  tertioj  it  is  hereby  provided  and  declared,  that  these 
presents  are  granted  for  and  to  the  special  end  and  effect, 
that  my  said  trustee  shall,  from  time  to  time,  apply  the  prices 
and  whole  proceeds  of  the  lands  and  others  above  disponed, 
and  the  debts  and  other  effects  generally  above  conveyed,  or 
prices  thereof,  for  payment  to  my  creditors  above  named,  or 
to  those  who  shall  appear  to  my  said  trustee  to  have  been 
lawful  creditors  of  me  at  the  date  hereof,  although  not  herein 
before  mentioned,  whom  my  said  trustee  is  authorized  to 
assume  into  the  benefit  of  this  disposition,  and  that  according 
to  the  extent  of  their  several  debts,  and  to  their  several  rights 
and  preferences,  conform  to  a  scheme  of  division  to  be  made 
thereof  among  my  said  creditors,  duly  authorized  by  the  said 
trustee  for  the  time ;  declaring  that  this  disposition  shall  not 
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import,  be  constmed,  or  understood  to  prefer  any  one  creditor 
to  another,  or  to  postpone  or  annul  the  right  and  diligences 
of  any  creditor  already  done  or  acquired,  but  that  the  cred- 
itors' preferences  among  themselves  shall  remain  unhurt  and 
not  prejudged,  in  the  same  manner  as  if  these  pres- 
*  118  ents  had  never  been  granted,  *  reserving  all  objections 
to  such  rights  and  securities  competent  at  law,  and 
that  without  anywise  infusing  or  affecting  the  said  security.'* 

By  bond  of  annuity,  dated  10th  December,  1817,  sub- 
scribed by  Thomas  Bowes,  present  Earl  of  Strathmore,  and 
John  Buchan,  writer  to  the  signet,  and  by  the  appellant  James 
Hamilton,  writer  to  the  signet,  the  said  several  parties,  in 
consideration  of  the  sum  of  2000Z.  sterling,  advanced  by 
John  Telford,  bound  and  obliged  themselves,  conjunctly  and 
severally,  their  heirs,  executors,  and  successors  whatsoevei*, 
to  pay  to  the  said  John  Telford,  his  heirs  and  successors,  an 
annuity  of  2211.  138.  4d.  for  his  natural  life,  beginning  the 
first  term's  payment  at  Whitstmday,  1818,  for  so  much  as 
should  be  then  due ;  and  the  next  term's  payment  at  Martin- 
mas thereafter,  for  the  half  year  preceding  that  term ;  and 
so  forth,  during  the  natural  life  of  the  said  Thomas  Bowes, 
and  the  non-redemption  of  the  said  annuity;  with  a  fifth 
part  more  of  each  term's  payment  of  liquidate  penalty  in 
case  of  failure  of  punctual  payment  of  the  same,  and  the 
legal  interest  of  the  said  annuity  from  the  respective  terms 
of  payment  thereof,  during  the  non-payment  of  the  same : 
but  the  said  annuity  to  be  redeemable  in  manner  therein 
mentioned. 

John  Telford,  in  consideration  of  2000^,  assigned  this 
bond,  together  with  the  whole  annuities  which  should  fall 
due  and  payable  from  and  after  the  term  of  Whitsunday, 
1822,  to  and  in  favour  of  Thomas  Wright. 

Mr.  Campbell  having  resigned  the  trust  under  the  deed  of 
1815,  Thomas  Wright,  in  1818,  and  the  respondent,  John 
Wright,  in  1824,  succeeded  to  it. 

Mr.  Thomas  Wright  died  In  1829,  having  by  his 
*114   *will  appointed  the  respondents  his  executors  and 
trustees  of  his  estate. 

The  appellant  having  become  much  in  arrear  with  the  annu- 
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ities,  the  respondents  instituted  proceedings  against  him  for 
the  recovery  of  the  arrears.  He  presented  a  bill  of  suspension 
on  various  grounds,  to  some  of  which  it  will  not  be  neoessaiy 
now  to  refer.  Those  which  are  material  to  this  case  are  as 
follow :  ^^  First,  the  said  Thomas  Wright  was  barred  personali 
exoeptione^  as  trustee  for  the  complainer  and  his  creditors,  as 
well  as  by  his  aotnally^subsoiifaiiig  the  deed  of  accession,  from 
doing  any  act  or  deed  to  tiie  prejudice  of  the  complainer  or 
of  the  trust  under  his  charge.  Secondly,  the  said  Thomas 
Wright,  as  trustee  for  the  complainer,  could  only  acquire  any 
debt,  against  the  oonqilainer  or  his  estate,  for  behoof  of  the 
complainer,  and  in  partioular  of  that  trust  over  which  he 
presided  as  trustee.  'Thirdly,  the  said  Thomas  Wright,  the 
eomplainer's  trustee,  was,  by  acceptance  of  that  trust,  bound 
to  fulfil  the  primary  obligation  iaoumbeat  on  him  by  the 
trust'^leed  under  which  he  acted,  by  making  regular  payment 
to  the  complainer  of  the  stipmlated  annuity  of  6002.  per  annum 
under  the  trust,  and  not  to  withhold  or  divert  the  same  to  the 
prejudice  of  the  complainer ;  send  the  ohaigers,  his  represent- 
atives, holding  possessioti  of  the  estate  under  the  title  in  his 
person,  are  bound  to  do  the  same ;  and  that,  in  consequence 
of  thus  withholding  the  said  primary  annuity,  the  chargers  are 
indebted  to  the  complainer  in  a  sum  exceeding  by  three  times 
the  amoimt  of  the  annuity  oharged;  for,  even  assuming 
their  claim  is  a  just  one,  i^e  same  ii  extinguished,  satisfied, 
and  pai4,  by  retention  of  the  eomplainer's  annuity."  The 
appellant  at  the  same  time  instituted  an  action  of  re- 
duction of  the  bond  in  *  question,  in  which  he  repeated,  *  116 
as  grounds  of  reducticm,  the  whole  of  the  pleas  con- 
tained in  his  bill  of  suspension. 

The  respondents,  in  consequence  of  an  error  in  tiie  testing 
clause,  commenced  an  ordinary  action  against  the  appellant, 
for  the  purpose  of  having  the  debt  declared.  In  this  action 
they  narrated  the  bond  and  the  annuities  stipulated  to  be 
paid  in  consideration  of  tike  sum  advanced  by  Mr.  Telford,  and 
concluded  for  payment  of  the  by-gone  arrears,  and  the  annu- 
ities still  due  and  to  become  due.  In  defence  of  this  action, 
be  repeated  the  pleas  maintained  by  him  in  tiie  processes 
of  suspension  and  reduction,  already  noticed.    These  three 
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w^MTd  oonjoined  by  order  of  the  Court.  Certain  inter- 
Vv^^iN^^^  were  pronounced  affirming  the  validity  of  the  bond, 
f^nA  lite  right  of  the  respondents  under  it ;  and  these  inter- 
Hvutors  were  affirmed,  on  appeal,  by  this  House. 

On  the  cause  being  remitted  to  the  Court  of  Session,  it  was 
taken  before  Lord  Cockbobn,  as  Ordinary.  The  appellant 
then  maintained  before  his  Lordship,  first,  that  Mr.  Wright, 
as  trustee  of  the  appellant,  could  only  .acquire  any  debt 
against  the  appellant  or  his  estate  for  behoof  of  the  appel- 
lant, and  in  particular  of  that  trust  over  which  he  presided 
as  trustee  ;  and  was  barred  by  his  character  of  trustee,  and 
by  his  being  a  party  to  the  deed  of  accession  to  the  trust, 
from  making  the  debt  acquired  by  him  a  ground  of  proceeding 
against  the  person  or  estate  of  the  appellant ;  secondly,  that 
Mr.  Wright,  as  trustee,  was  bound  to  fulfil  the  obhgations  in 
favour  of  the  appellant,  incumbent  on  him  by  the  trust-deed ; 
and  that  he  paid  himself  the  annuities  claimed,  by  the  reten- 
tion of  the- preferable  annuity  due  to  the  appellant  un- 
*  116  der  the  trust,  and  by  his  professional  employment  *  as 
agent  therein ;  and,  thirdly,  that  he  had  intromitted 
largely  with  the  estates  of  Fairholme  and  Kirkton,  to  which 
the  appellant  had  right,  and  had  thereby  extinguished  the 
annuity  in  question. 

The  Lord  Ordinary,  on  the  80th  of  November,  1838,  pro- 
nounced the  following  interlocutor :  — 

**•  The  Lord  Ordinary  having  heard  the  counsel  for  the  par- 
ties on  these  conjoined  processes  of  ordinary  action,  reduction, 
and  suspension,  finds,  that  the  late  Thomas  Wright,  when  he 
acquired  the  bond  in  favour  of  the  late  John  Telford,  which 
is  the  ground  of  the  present  charge  and  ordinary  action  at  the 
instance  of  his,  Wright^s,  trustees,  was  the  trustee  of  James 
Hamilton,  one  of  the  debtors  in  the  bond,  who  now  suspends 
a  charge  and  defends  an  ordinary  action  thereon:  finds,  that 
Wright,  being  trustee  for  Hamilton,  could  not  competently 
acquire  the  bond  for  his  own  benefit:  finds,  that  the  said 
Thomas  Wright  was,  and  that  his  trustees  now  are,  bound  to 
communicate  any  advantage  that  may  have  accrued,  or  may 
yet  accrue,  from  lus  transaction,  to  the  trust  estate  of  the  said 
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James  Hamilton;  and  that  they  cannot  sue  on  a  bond  so 
acquired  for  their  own  behoof:  finds,  that  the  said  James 
Hamiilton  is  not  bound,  by  any  judgment  hitherto  pronounced 
in  any  of  the  processes,  from  maintaining  this  plea :  there- 
fore, but  under  reservation  of  the  charges  being  settled  with 
as  above,  and  of  their  right  to  institute  any  competent  pro- 
ceedings that  may  be  necessary  for  enforcing  or  securing  this 
light,  sustains  the  above  defence  against  the  ordinary  action 
at  the  instance  of  Wright's  trustees,  and  the  above  reason  of 
suspension  of  their  charge,  and  decerns ;  reserving  considera- 
tion of  all  other  points  in  the  cause,  expenses  included,  until 
this  interlocutor  shall  have  become  final,  or  shall  have  been 
altered/' 

*The  first  division  of  the  Court  of  Session,  by  an  *  117 
interlocutor  dated  the  26th  of  February,  1889,  re- 
versed this  interlocutor,  and  remitted  the  cause  to  the  Lord 
Ordinary  with  a  direction ;  and  on  the  20th  November,  1889, 
pronounced  a  final  interlocutor  in  favour  of  the  respondents. 
The  present  was  an  appeal  against  these  two  interlocutors  of 
the  CSourt  of  Session. 

Mr.  Pemberton  and  Mr,  Anderson^  for  the  appellant.  —  It  is 
a  principle  of  law  that  a  trustee  cannot  have  any  dealings 
with  the  trust  estate,  so  as  to  give  himself  an  advantage,  or 
to  create  in  himself  an  interest  at  variance  with  that  of  the 
trust.  In  this  case,  the  trust-deed  of  1815  gave  the  appel- 
lant a  preference  of  rights  over  the  creditors,  so  far  at  least 
as  the  annuity  was  concerned.  He  had,  therefore,  to  that 
extent,  a  right  to  control  the  actings  of  the  trustee.  It  is 
dear  that  the  dealings  of  the  trustee  with  the  estate  for  his 
own  benefit  are  illegal.  They  are  so  as  much  by  the  law  of 
Scotland  as  by  the  law  of  England ;  Erskine,  (a)  Maxwell  v. 
Maxwell^  (&)  where  it  was  held  that  a  trust  disposition  of 
land  having  been  granted  to  prevent  the  rigour  of  creditors, 
the  person  intrusted  was  found  to  have  no  right,  in  conse- 
quence of  assignations  he  had  taken,  to  receive  more  of  the 

(a)  Princ.  I.  7,  19.  (6)  Morr.  16166. 
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debts  compounded  for  than  he  had  truly  paid.  The  same 
principle — that  of  compelling  the  trustee  to  give  to  the  trust 
the  benefit  of  any  transaction  he  may  have  in  respect  of  the 
trust  estate — was  recognised  and  acted  on  in  Mae  v.  GRats^  (a) 
Sinelair  v.  Maaowell^  (li)  Wright  v.  Wr^ht^  (e)  and  Crawford 

Y.  Hephum.  (d)  The  law  in  the  two  countries  is  the 
^  118   ^  same  in  this  respect.    Here  it  is  plain  that  Wright, 

having  purchased  this  annuity  b<md,  must  be  taken  to 
have  purchased  it  for  the  benefit  of  the  persons  for  whom  he 
was  made  trustee ;  namely,  for  that  of  the  appellant  and  the 
creditors.  The  cases  cited  are  decisive  on  this  point,  and  he 
must  therefore  be  held  accoimtable  for  the  bond  to  them,  and 
can  only  claim  from  them  the  price  he  has  actually  paid  for 
it.  The  decree  of  the  Court  below  is  consequently  erroneous, 
and  must  be  reversed. 

Mr.  Stuart  and  Mr.  S.  Ghrdm^  for  the  respondents.  —  The 
obligations  of  a  trustee  to  tbe  e€9tui  que  truet  may  be  admit- 
ted  to  be  what  are  stated  on  the  otiier  side,  and  yet  the  result 
contended  for  will  not  follow.  A  trust  enures  as  against  the 
trustee  only  for  the  benefit  of  those  for  whom  he  was  trustee 
at  the  time  of  its  creation.  Here  the  annuity  deed  was 
executed  after  the  date  of  the  creation  ci  the  trust,  and  can- 
not therefore  be  affected  by  it.  The  annuity  was  not  a  thing 
claimable  under  the  trust-deed,  and  forms  tii^*efore  no  part 
of  the  prop»i;y  over  which  the  respondent's  testator  became 
trustee.  Assuming,  therefore,  the  doctrine  as  stated  on  the 
other  side  to  be  correct,  the  facts  of  this  case  will  not  bring 
the  respondent  within  its  operation.  But  that  doctrine  bas 
been  stated  too  broadly ;  it  is  subject  to  some  qualifications. 
Cole%  V.  Treeothicky  <^«)  If  the  <festui  qtu  truet  should  know 
of  the  dealing  with  the  trust  property,  if  that  dealing  should 
be  fair  and  open,  and  the  oeftui  que  trust  should  make  no 
objection  to  it,  but  allow  it  to  proceed  to  its  termination, 
he  cannot  afterwards  claim  to  have  it  set  aside.  Randall 
V.   Hrrinffion,  (jf)      In   that  case   the    purchase    was    set 

(aj  Morr.  16170.  (6)  Morr.  16186. 

(c)  Morr.  16198.  {d)  Morr.  16208. 

(«)  9  Yes.  284.  (^)  10  Yes.  422. 
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*  aside,  because  the  trustees  had  not  brought  them-  *  119 
selves  within  the  exception  to  the  rule ;  but  the  excep- 
tion itself,  namely,  that  of  a  case  where  full  information  was 
given  to  the  cestui  que  trusty  and  no  advantage  taken  by  the 
trustee,  was  distinctly  established.  In  Qregary  v.  iSregwy^  (a) 
a  bill  to  set  aside  a  purchase  by  a  trustee  was  dismissed  by 
the  Master  of  the  Rolls  (Sir  W.  Grant),  for  length  of  time 
only,  the  plaintiffs  having  allowed  eighteen  years  to  elapse 
between  the  time  of  the  purchase  and  the  filing  of  the  bill ; 
and  that  decision  was  confirmed  by  the  Lord  Chancellor  on 
appeal,  (i)  Here  the  purchase  was  made  at  a  fair  amount ; 
no  creditor  complains  of  it,  and  many  years  have  been  allowed 
to  elapse  without  an  attempt  to  disturb  it. '  Besides  this,  the 
whole  case  must  be  considered  as  disposed  of  by  the  former 
decisions,  which  were  confirmed  in  this  House. 

Mr.  Pemherton^  in  reply.  —  This  case  does  not  depend  on 
the  questions  raised  on  the  other  side.  The  simple  point  here 
is,  whether  Thomas  Wright  did  not  by  this  purchase  create 
in  himself  a  personal  interest  opposed  to  his  duty  and  interest 
as  trustee,  and  to  the  benefit  of  the  lamst  itself.  If  he  did, 
tiie  question  whethor  the  money  paid  was  a  fair  price,  or 
whether  a  long  time  has  been  suffered  to  elapse  since  the 
purchase,  will  not  affect  the  decision. 

August  2. 
LoBB  BfiouQHAM.  —  My  Lords,  the  appellant  in  the  year 
1815  executed  a  general  trust  disposition  of  all  his  estate,  for 
the  benefit  of  his  creditors.    In  1818  Thomas  Wright  became 
a  trustee  under  that  deed,  by  a  clause  of  devolution ;  and  in 
the  intermediate  time«  viz.,  in  1817,  the  appellant  had 
become  surety  or  *  cautioner  for  Mr.  Bowea,  now  Earl  *  120 
of  Strathmore,  in  a  bond  for  the  payment  of  an  annuity 
during  his  life  for  228L  l&s.  4d. ;  the  price  of  which  was 
2000/.,  advanced  by  Thomas  Telford  to  Mr.  Bowes.    The 
trustee,  Thomas  Wright,  in  1822  obtained  an  assignment  of 
this  bond  for  a  valuable  consideration ;  and  the  main  ques- 
tion, indeed  the  only  question  upon  which  tiie  whole  case 

(a)  Coop.  C.  C.  201.  (&)  1  Jac.  681. 
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now  turns,  is  the  right  which  he,  as  trustee,  had  to  purchase 
for  his  own  benefit  this  annuity  payable  by  the  appellant. 
The  respondents,  as  representing  Thomas  Wright,  deceased, 
whose  trustees  they  were,  haying  in  vain  attempted  to  obtain 
payment  from  the  principal  debtor  Lord  Strathmore,  gave  a 
charge  agamst  the  appellant,  as  to  which  he  brought  a  bill  of 
suspension.  An  ordinary  action  was  then  brought  against 
him  by  the  respondents,  for  constitution  of  the  debt  and 
payment  of  the  arrears  of  the  annuity ;  to  which  he  urged 
in  defence  the  same  matter  which  formed  the  ground  of  his 
suspension.  He  also  sought  to  set  the  bond  aside  in  an  action 
of  reduction,  chiefly  on  the  ground  of  an  informality  in  the 
execution  and  testing  clause.  In  this  he  failed,  both  below 
and  when  the  matter  was  brought  by  appeal  before  your 
Lordships.  But  the  other  question  between  the  parties  can« 
not  be  considered  as  concluded  by  the  first  decision  and  its 
affirmance  here;  for  the  interlocutor  which  repelled  the 
reason  of  reduction  assoilzieing  the  defenders  (the  present 
respondents),  also  contained  an  order  to  hear  counsel  further 
on  the  suspension  and  ordinary  action,  all  the  three  suits 
having  been  conjoined.  The  appellant  therefore  had  never 
been  heard,  and  the  Court,  whether  below  or  here,  had  never 
decided  upon  any  thing  but  the  informal  execution  of  .the 
bond  ;  and  no  defence  of  res  judicata  can  be  allowed  to  bar 
his  claim  upon  the  other  ground.  In  the  suspension 
*  121  and  action,  *  the  Lord  Ordinary  having  decided  that 
the  trustee,  Thomas  Wright,  could  not  purchase  the 
annuity  for  his  own  benefit,  with  other  consequential  find- 
ings, amounting  in  substance  to  giving  the  appellant  the 
benefit  of  the  purchase  upon  paying  the  price  given  by 
Thomas  Wright,  with  interest ;  the  Lords  of  the  first  divi- 
sion altered  this  interlocutor  so  far  as  to  repel  the  appellant's 
fifth  plea  in  law,  that  is,  to  find  that  Thomas  Wright  had 
validly  purchased  the  annuity ;  and  they  remitted  to  the 
Lord  Ordinary  to  proceed  further,  who  thereupon,  and  on 
the  footing  of  that  finding  as  to  the  fifth  plea,  pronounced 
the  other  consequential  interlocutor  appealed  from,  after  it 
had  been  adhered  to  by  the  Lords  of  the  first  division.  Their 
Lordships  also  refused  leave  to  appeal  from  their  interlocutor 
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altering  the  Lord  Ordinary's  former  interlocutor.  Thus  the 
question  turns  upon  the  trustee's  right  to  purchase  the  an- 
nuity, and  that  depends  upon  the  nature  of  the  trust. 

Now  the  uses  declared  in  the  trust-deed  were  these :  first, 
to  pay  the  expenses  attending  the  trust,  and  the  burdens 
affecting  the  real  estate.  Secondly,  to  pay  the  appellant  an 
alimentary  annuity  of  600L  by  four  quarterly  payments. 
Thirdly,  to  pay  the  appellant's  debts  equally,  according  to 
their  nature  and  the  rules  of  legal  preference.  Lastly,  to 
pay  over  the  surplus  to  the  appellant,  for  whose  reversion  he 
was  thus  a  trustee,  as  much  as  for  his  annuity  and  for  the 
creditors.  It  may  be  added,  that  before  Thomas  Wright 
became  trustee,  an  arrangement  had  been  made  by  which  the 
appellant  was  employed  to  manage  the  law  business  of  the 
trust ;  consequently  his  claim  for  his  expenses,  as  such,  be- 
came the  very  first  of  all  the  debts  to  be  discharged  by  the 
trustees.  It  is  material  to  add  that  the  deed  contains 
a  clause  expressly  empowering  *  the  trustee,  not  only  *  122 
to  sell  and  burden  the  whole  estate,  and  to  sue  and 
compound  debts,  but  to  bind  the  appellant,  his  heirs  and 
successors,  in  payment  of  such  sums  as  may  be  borrowed, 
and  of  the  interest  that  may  become  due  therefrom,  and  the 
penalties  for  non-payment  of  the  same.  Thomas  Wright,  who 
afterwards  became  trustee,  and  who  was  a  principal  creditor, 
joined  in  executing  a  deed  of  accession  to  the  trust-deed,  and 
bound  himself  with  the  others  not  to  commence  any  suit,  or 
sue  out  any  execution,  against  either  the  person  or  estate  of 
the  appellant  during  the  subsistence  of  the  trust.  When  he 
afterwards  accepted  the  trust,  it  became  his  duty  as  trustee 
to  do  nothing  for  the  impairing  or  destruction  of  the  trust, 
nor  to  place  himself  in  a  position  inconsistent  with  the  inter- 
ests of  the  trust.  It  seems  quite  impossible  to  deny  that  when 
he  took  an  assignment  of  the  annuity,  that  is  to  say,  a  bond 
in  which  the  appellant  was  the  obligor,  his  interest  as  assignee 
became  opposed  to  the  interests  of  the  eestuis  que  trust.  The 
appellant  was  one  of  these  cestui^  que  trust ;  he  was  even  the 
first  named.  His  annuity  was  preferable  to  the  claim  of  any 
creditor ;  but  it  was  not  preferable  to  the  debt  which  the 
trustee  purchased  by  the  assignment.    In  another  respect, 
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and  still  more  materially  for  the  present  purpose,  the  appel* 
lant  was  a  eestui  que  tru8t :  Thomas  Wright  was  trustee  for 
him,  of  the  reversion ;  it  was  therefore  his  duty  to  make  tiiat 
as  large  as  possible  after  payment  of  the  creditors.  The  pur- 
chase has  been  contended  to  give  the  trustee  an  interest  in 
lessening  this  reversion,  and  the  Lord  Ordinary  takes  this 
view  of  it.  But  one  interest  it  clearly  gives  the  trustee,  and 
an  interest  in  direct  conflict  with  that  of  the  creditors :  he 

had  a  power  to  bind  the  appellant  personally  and  heri- 
*  123   tably  for  the  benefit  of  the  *  trust ;  but  the  annuity 

which  he  purchased  made  it  his  interest  not  to  bind 
the  appellant  in  any  way  that  could  give  a  preference  over 
his  obligation  in  the  bond,  and  give  any  other  person  a  pri- 
ority over  himself  as  purchaser  of  the  annuity  bond.  The 
annuity  was  a  debt  contracted  after  the  trust-deed,  and  in 
respect  of  which  there  was  no  covenant  not  to  sue  or  to  take 
execution  against  both  person  and  estate.  Surely  it  cannot 
be  doubted  that  a  creditor  thus  unfettered  by  the  provisions 
of  the  deed,  enabled  in  a  great  measure  to  defeat  its  objects, 
stands  in  a  position  adverse  to  the  creditors  under  the  deed : 
but  if  so,  the  trustee  under  the  deed  had  no  right  to  place 
himself  in  that  position,  and  could  not  do  so  for  his  own 
advantage. 

There  cannot  be  a  greater  mistake  than  to  suppose,  as 
seems  to  have  been  done  below,  that  a  trustee  is  only  pre- 
vented from  doing  things  which  bring  an  actual  loss  upon  the 
estate  under  his  administration.  It  is  quite  enough  that  the 
thing  which  he  does  has  a  tendency  to  injure  the  trust ;  a 
tendency  to  interfere  with  his  duty.  The  trustee  cannot 
purchase  the  trust  estate,  though  at  a  sale,  without  leave  of 
the  Court ;  and  yet  he  might,  probably  would,  if  at  an  auc- 
tion, give  as  good  a  price  as  any  one  else.  So  by  the  law  of 
Scotland  he  cannot  purchase  outstanding  debts,  (a)  Then  if 
it  be  said  that  the  creditors  are  not  actually  injured,  or  that 
the  fund  either  to  pay  them,  or  to  hand  over  by  way  of  re- 
version to  the  creator  of  the  trust-deed,  cannot  be  lessened 
by  such  purchases,  inasmuch  as  the  debts  must  be  satisfied 

(a)  Fao.  Coll.,  6  March,  1817^ 
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wliether  payment  is  made  to  the  original  creditor  or  to  the 
trustee  who  takes  an  assignment,  —  the  answer  is,  that 
he  shall  not  avail  himself  *  of  rights  so  purehased  by  *  124 
him,  although  these  rights  might  not  have  come  in 
Qompetition  with  the  trust  had  he  not  purchased ;  and  so  it 
has  been  decided  in  Wright  y.  Wright  (a)  and  in  Anderson^ a 
Ccue.  (&)  Nor  is  it  only  on  account  of  the  conflict  between 
his  interest  and  his  duly  to  the  trust  that  such  transactions 
are  forbidden.  The  knowledge  which  he  acquires  as  trustee 
ia  of  itself  sufficient  ground  of  disqualification,  and  of  requiiv 
ing  that  such  knowledge  shall  not  be  oapable  of  being  used 
for  his  own  benefit  to  injure  the  trust ;  the  ground  of  di»- 
qualification  is  not  merely  beoause  such  knowledge  may 
enable  him  actually  to  obtain  an  undue  advantage  over  others. 
In  Ihe  parte  Lacey^  (e)  Lord  Eldon  denied  the  doctrine  sup«- 
posed  to  have  been  delivered  by  Lord  Loughbobouoh  in 
Whichcote  V.  Lawrence^  (d)  that  a  trustee  must  make  some 
advantage  of  his  purchase  before  it  can  be  set  aside ;  because 
in  mnety-nine  cases  out  o£  eveiy  hundrad,  he  ludd  that  it 
might  be  impossible  for  the  Court  to  examine  into  this  matten 
So  the  conduct  of  the  trustee  not  being  blamable  in  the  pur^ 
ohaae,  is  nothing  to  the  purpose  ;  for  the  Court  must  act,  his 
Lordship  said,  upon  the  general  principle;  and  unless  the 
policy  of  the  law  makes  it  impossible  for  the  trustees  to  do 
any  thing  for  thor  own  benefit,  it  will  be. impossible  for  the 
Court  to  see  in  what  cases  the  transaction  is  morally  right, 
and  in  what  cases  it  is  not.  The  ordinaxy  case  has  been, 
when  the  question  arose  upon  a  purchase  of  debts  owing  at 
the  time  of  the  trust  being  created.  But  the  purchase  of  a 
debt  subsequently  incurred,  if  that  be  relied  on  as  taking  the 
present  case  out  of  the  general  rule,  gives  the  trustee,  whose 
duty  it  is  to  keep  the  residue  as  large  as  possible  for  the 
debtor,  an  interest  in  cutting  it  down,  at  least  by  the 
amount  *  of  his  own  debt :  it  also  gives  him  an  interest  *  125 
in  keeping  as  large  a  fund  as  possible  free  from  the 
operation  of  debts  prior  to  his  own,  in  order  that  his  own  may 
be  the  more  surely  and  speedily  satisfied ;  and  this  is  an  in- 

(a)  MoiT.  16198.  (h)  21  November,  1740. 

(c)  6  Yes.  626.  (d)  8  Yes.  740. 
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terest  directly  in  conflict  with  his  duty  under  the  trust  to  the 
prior  creditors. 

The  interlocutors  appealed  from  must  be  reversed  so  (at  as 
to  restore  the  interlocutor  of  the  Lord  Ordinary  of  the  80th 
November,  1888,  which  was  afterwards  altered  by  the  Lords 
of  the  first  division. 

Lord  Campbell.  —  My  Lords,  it  is  quite  enough  for  me  to 
say  that  I  entirely  concur  in  the  view  taken  of  this  subject 
by  my  noble  and  learned  friend.  It  is  quite  clear  that 
Thomas  Wright,  as  trustee,  could  not  purchase  this  bond  for 
his  own  benefit,  and  that  his  representatives  therefore  could 
not  sue  upon  it  for  the  benefit  of  his  estate ;  and  that  when 
the  obligor,  the  appellant,  shall  have  paid  back  all  the  pur- 
chase-money that  wito  paid  by  Thomas  Wright,  with  interest, 
the  respondents  will  have  no  further  claim  on  the  appellant's 
estate  in  respect  of  such  purchase. 

Lord  Brougham. — My  noble  and  learned  friend  the  Lord 
Chancellor,  who  is  not  now  present,  who  heard  this  cause  with 
my  noble  and  learned  friend  and  myself,  has  no  doubt  what- 
ever upon  the  question,  and  authorized  me  this  morning  to 
state  as  much  to  your  Lordships.  There  having  been  no 
difference  of  opinion  on  the  part  of  the  Judges  of  the  Inner 
House  with  respect  to  this  judgment,  we  thought  that,  before 
reversing  it,  we  were  bound  to  take  time  fully  to  consider  it. 
We  have  done  so,  and  I  have  now  stated  the  result  of  our 
deliberations. 

Judgment  of  the  Court  of  Session  reversed. 
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1842. 

John  Clabk,  and  Mabt  Clark  his  Wife    .    Appellants. 
Joshua  Smith,  and  Priscilla  his  Wife,  and  \  r>^        j    ^ 
WuuAM  PoB  Smith )       ^ 

Power.     Costs,    Practice, 

Qa  the  marriage  of  T.  P.,  a  settlement  was  made  of  certain  lands  held 
on  a  lease  for  lives  renewable  for  ever.  The  settlement  gave  T.  P.  an 
estate  for  life,  and  contained  the  following  'power  of  leasing :  *'  It 
shall  be  lawful  for  T.  P.  and  all  and  every  other  person  or  persons  to 
whom  any  use  is  hereby  limited,  when  in  actual  possession  of  the  said 
lands,  &c.,  to  demise  the  said  lands  for  any  number  of  lives  or  years, 
consistent  with  their  respective  interests  therein,  to  commence  in  pos- 
session, and  not  in  reversion,  remainder,  or  expectancy,"  reserving 
the  best  rents,  without^  taking  any  money  by  way  of  fine,  &c.  T.  P. 
granted  a  lease  to  A.  P.  at  a  farm-rent,  for  the  lives  of  three  persons 
therein  named  ;  with  a  covenant,  that  on  failure  of  any  of  the  three 
Uves,  the  lessor,  his  heirs  and  assigns,  would,  on  the  payment  of  5/.  as 
a  fine  upon  each  life  that  should  happen  to  die,  add  to  the  time  and 
term  of  the  lease  the  life  of  another  person,  nominated  by  the  lessee, 
from  time  to  time  successively  for  ever. 

Htldy  that  this  lease  was  not  warranted  by  the  power  ;  and  a  decree  by 
the  Court  of  Chancery  in  Ireland,  directing  specific  performance  of  the 
covenant  of  renewal,  was  reversed,  and  the  bill  ordered  to  be  dismissed 
with  costs. 

The  appellant  had,  under  the  decree  of  the  Court  below,  paid  the  costs  of 
the  suit.  This  House  would  not  make  an  order  for  him  to  be  repaid 
such  costs,  but  left  him  to  apply  to  the  Court  below,  on  the  judgment 
now  pronounced. 

March  8;  August  5,  1842. 

By  indenture  of  settlement  dated  the  26th  of  June,  1781, 
and  made  on  the  intermarriage  of  Thomas  Palmer  the 
younger  with  Mary  Palmer,  the  lands  of  Tubrit  or  Tubrid 
therein  particularly  described,  being  an  interest  of  freehold 
for  three  lives  with  covenant  for  perpetual  renewal,  were 
settled  and  assured  to  the  use  of  Thomas  Palmer  for  life ; 
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and  from  and  after  his  death,  if  Mary  his  intended  wife 

*  127   should  survive  him,  *  then  to  other  uses,  subject  to  the 

incumbrances  therein  mentioned.  Certain  trusts  were 
then  created,  and  the  settlement  contained  the  following  leas- 
ing power:  "Provided  also,  nevertheless,  and  it  is  hereby 
declared  and  agreed  by  and  between  all  the  said  parties  to 
these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  Thomas  Palmer  the  younger,  and  all  and  every  other 
person  or  persons  to  whom  any  use  or  estate  is  or  are  hereby 
limited,  when  thiey  shall  respectively  be  in  the  actual  posses- 
sion of  the  said  towns,  lands,  and  premises,  or  any  of  them, 
by  indenture  under  their  respective  hands  and  seals,  to  demise 
or  lease  the  said  lands  and  premises,  or  any  part  thereof,  to 
any  person  or  persons  for  any  number  of  lives  or  years,  con- 
sistent with  their  respective  interests  therein,  to  commence  in 
possession,  and  not  in  reversion,  remainder,  or  expectancy ; 
and  so  as  in  every  such  lease  of  all  or  any  part  of  the  said 
granted  and  released  premises,  the  best  and  most  improved 
yearly  rent  that  can  be  reasonably  had  or  obtained  for  the 
same,  shall  be  reserved  and  made  payable,  without  taking  any 
sum  or  sums  of  money,  or  other  thing,  by  way  of  fine,  for  the 
making  any  such  lease  or  leases ;  and  so  as  none  of  the  said 
leases  be  made  dispunishable  of  waste,  and  that  in  every  such 
lease  there  shall  be  contained  a  clause  of  re-entry  for  non- 
payment of  rent  to  be  thereby  reserved ;  and  so  as  the  lessee 
to  whom  such  leases  or  lease  shall  be  made,  do  sign,  seal,  and 
execute  counterparts  of  such  lease  or  leases,  any  thing  herein 
contained  to  the  contrary  notwithstanding." 

By  indentures  of  lease  and  release,  of  the  9th  and  10th  of 
November,  1783,  Thomas  Palmer  demised  to  Amos  Palmer, 

his  heirs  and  assigns,  the  said  lands  of  Tubrit  or  Tu- 

*  128   brid,  then  in  the  possession  of  Amos  Palmer,  for  *  the 

.  life  and  lives  of  three  persons  therein  named,  and  of 
the  survivors  and  survivor  of  them,  and  of  all  and  every  such 
other  person  and  persons  as  by  virtue  of  the  said  indenture  of 
release,  and  the  covenant  for  perpetual  renewal  in  the  same 
indenture  contained,  should  from  time  to  time  successively 
thereafter  be  added  to  the  term  of  the  said  demise,  such 
demise  then  being  consistent  with  the  estate  of  the  said 
[  U4  ] 
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Thomas  Palmer,  at  the  yearly  rent  of  164L  Irish  currency. 
The  covenant  for  perpetual  renewal  in  the  said  demise  con- 
tained was  in  the  words  following :  *^  And  the  said  Thomas 
Palmer  doth  hereby,  for  himself,  his  heirs  and  assigns,  cove- 
nant, promise,  grant,  and  agree  to  and  with  the  said  Amos 
Palmer,  his  heirs  and  assigns,  in  manner  following ;  that  is 
to  say,  that  upon  the  death  or  failure  of  the  aforesaid  lives 
of  the  said  James  Henry  Palmer  and  John  Palmer,  or  any  of 
them  which  shall  first  happen,  and  upon  his  the  said  Amos 
Palmer,  his  heirs  or  assigns,  within  six  calendar  months  next 
after  the  failure  of  such  life,  paying  or  causing  to  be  paid  to 
the  said  Thomas  Palmer,  his  heirs  or  assigns,  the  sum  of  52. 
sterling,  as  a  fine  for  each  and  every  life  which  shall  happen 
to  die,  and  paying  and  discharging  all  rent  and  arrears  of  rent 
then  to  be  due  of  the  said  premises,  and  nominating  a  new 
life  of  any  other  person  to  be  put  and  inserted  in  the  place 
and  stead  of  the  person  so  happening  first  to  die  as  aforesaid, 
the  said  Thomas  Palmer,  his  heirs  or  assigns,  shall  and  will 
add  and  insert  to  the  time  and  term  of  this  lease  the  life  of 
such  other  person  so  nominated  in  the  place  and  stead  of  the 
persons  so  happening  first  to  die  as  aforesaid ;  which  life  so 
to  be  added  and  inserted  is  to  be  indorsed  on  the  said  lease, 
or  to  be  written  in  a  deed,  label,  or  parchment,  to  be 
affixed  thereto  for  that  purpose  in  a  *  separate  deed  or  *  129 
writing,  declaripg  the  life  or  lives  last  failing,  and  the 
life  or  lives  so  added  in  lieu  thereof,  and  the  three  lives  in 
being  during  which  the  said  estates  shall  be  then  to  continue ; 
which  renewal  is  to  be  at  'the  costs  and  charges  of  the  said 
Amos  Palmer,  his  heirs  or  assigns,  and  in  like  manner  from 
time  to  time  successively  for  ever,  upon  the  failure  of  every 
other  life  or  lives  in  this  lease  nominated,  or  hereafter  succes- 
sively to  be  nominated  as  aforesaid,  and  upon  the  like  pay* 
ment  of  6/.  as  a  fine  upon  the  nomination  of  each  and  every 
life,  and  upon  payment  of  aU  rent  and  an*ears  of  rent  to  be 
due  at  the  time  of  each  renewal  or  renewals  respectively,  and 
upon  the  like  nomination  within  six  calendar  months  of  any 
other  life,  in  lieu  of  every  life  so  failing  as  aforesaid ;  and 
that  then  the  said  Thomas  Palmer,  his  heirs  or  assigns,  shall 

[116] 


*  129  CASES  IN  THE  HOUSE  OF  LOBDS. 

and  will  within  six  months  after  the  failure  of  every  snch  life 
and  lives  nominated  as  aforesaid,  add  and  insert  to  the  time 
and  term  of  this  lease  from  time  to  time  successively  for  ever, 
the  several  life  or  lives  of  such  person  or  persons  to  be  nomi- 
nated in  the  place  and  stead  of  the  life  or  lives  of  the  several 
persons  so  happening  to  die  as  aforesaid ;  which  several  life 
or  lives  so  to  be  added  or  inserted  are  to  be  also  indorsed  on 
this  lease,  or  written  in  deeds,  labels,  or  parchments,  to  be 
affixed  thereto,  or  in  separate  deeds  or  writings,  but  at  the 
costs  and  charges  of  the  said  Amos  Palmer,  his  heirs  or  as- 
signs, as  herein  before  mentioned ;  it  being  the  true  intent 
and  meaning  of  the  said  parties,  that  the  said  Amos  Palmer, 
his  heirs  and  assigns,  shall,  on  the  terms  aforesaid,  have  a 
lease  for  three  lives  renewable  for  ever  of  the  premises  in 
being,  on  paying  unto  the  said  Thomas  Palmer,  his  heirs  or 

assigns,  51.  sterling  for  each  and  every  renewal." 
*  180       *  Thomas  Palmer  had  issue  of  his  marriage  one  son, 

named  Thomas  Palmer,  and  one  daughter,  the  appel- 
lant Mary,  and  died  intestate  in  the  year  1805,  leaving  his 
son  and  daughter  him  surviving.  Mary  Palmer  afterwards 
married  the  appellant  John  Clark,  and  her  undivided  moiety 
of  the  lands  of  Tubrit  was  conveyed  to  uses,  and  amongst 
others  to  his  use  for  life.  By  a  deed  of  partition  executed  by 
her  brother,  the  whole  of  the  lands  of  Tubrit  were  allotted  to 
the  appellants,  subject  to  the  uses  of  their  marriage  settle- 
ment. The  respondents  claimed  under  the  first  lessee,  Amos 
Palmer,  and  on  the  death  of  one  of  the  lives  in  the  first 
lease  had  applied  for  a  renewal.  The  application  was  re- 
fused, and  they  then  filed  a  bill  to  compel  the  execution  of 
a  renewed  lease  on  the  terms  contained  in  the  first  lease. 

The  cause  came  on  to  be  heard  on  the  28th  day  of  May,  1889, 
before  the  Lord  High  Chancellor  of  Ireland,  when  his  Lord- 
ship ordered  that  a  case  should  be  stated  for  the  opinion  of 
the  Court  of  Common  Pleas,  and  that  the  question  should  be, 
whether  the  indenture  of  lease  and  release,  and  the  covenant 
therein  contained  for  the  renewal  thereof,  dated  the  10th  day 
of  November,  1783,  were  warranted  by  the  leasing  power  con- 
tained in  the  indenture  of  marriage  settlement,  or  indent- 
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nre  of  lease  and  release,  dated  the  26th  day  of  June,  1781, 
and  executed  on  the  intermarriage  of  Thomas  Palmer  and 
Mary  Palmer;  and  further  directions  were  reserved. 

A  case  was  accordingly  prepared  and  set  down  for  argu- 
ment before  the  Justices  of  the  Court  of  Common  Pleas,  who, 
on  the  22d  May,  1840,  transmitted  the  following  certificate : 
^^  This  case  has  been  argued  before  us  by  counsel,  and  we  are 
of  opinion  that  the  indenture  of  lease  and  release, 
bearing  date  *  the  10th  day  of  November,  1783,  and  •  *  181 
the  covenant  for  the  renewal  thereof  therein  contained 
are  warranted  by  the  leasing  power  contained  in  the  indent- 
ure of  marriage  settlement,  bearing  date  the  26th  day  of  June, 
1781,  executed  on  the  intermarriage  of  Thomas  Palmer  and 
Mary  Palmer." 

On  the  2d  of  June,  1840,  the  cause  came  on  again  to  be 
heard  before  the  Lord  Chancellor  of  Ireland,  when  his  Lord- 
ship pronounced  a  decree  in  accordance  with  this  certificate. 
The  order  directing  the  case,  and  the  final  decree  of  the  Lord 
Chancellor  adopting  the  certificate  of  the  Judges  of  the  Court 
of  Common  Pleas,  were  appealed  against. 

Mr.  Pembertan  and  Mr.  Elm%ley^  for  the  appellants. — The 
lease  here  is  in  contravention  of  the  power.  The  Court 
below  put  a  curious  meaning  on  the  phrase  ^^  consistent  with 
their  interest,"  and  held  that  it  did  not  mean  that  the  persons 
who  made  the  leases  should  make  such  leases  consistent  with 
their  own  interest,  but  consistent  with  the  interest  of  those 
who  had  the  estate  at  the  time  of  creating  the  power.  Those 
lands  that  were  held  in  fee-simple  at  a  fee-farm  rent  were 
thus  declared  capable  of  being  leased  in  fee  by  any  person  in 
temporary  possession  of  them  ;  other  lands  held  for  999  years 
were  declared  capable  of  being  leased  by  such  person  for  that 
term ;  and  others  again,  which  were  held  in  fee  for  ever,  were 
declared  capable  of  being  granted  away  for  ever  by  the  ten- 
ant for  life. 

[Lord  Cottenham.  —  What  meaning  do  you  put  upon  those 
words  ?3 
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The  trustees  under  the  settlement  were  in  possession  of 
the  legal  estate,  and  the  intention  was  that  no  person  who 
was  in  possesion  should,  except  by  virtue  of  a  power,  have 
the  right  of  leasing  at  all.  The  trusts  of  the  term, 
*  132  *  which  was  limited  to  trustees,  required  that  the  term 
should  be  in  the  trustees  till  certain  annuities  were 
satisfied,  and  till  the  death  of  Thomas  Palmer.  Suppose  this 
power  to  be  vested  in  Thomas  Palmer,  who  is  not  to  have 
any  estate  except  subject  to  the  prior  charges  existing  on  the 
property :  if  he  may  exercise  the  power  by  granting  leases  not 
consistent  with  the  estate  he  has,  but  consistent  with  the 
estate  originally  existing,  he  may  alienate  in  fee.  He  would 
do  that  by  virtue  of  the  power,  which  would  override  all 
other  interests.  But  if  he  did,  how  could  the  trusts  be 
executed  by  the  trustees  ?  For  here  would  be,  according  to 
the  Court  below,  a  power  to  alienate  the  whole  of  the  land, 
while  the  prior  trusts  over  that  land,  and  the  charges  on  it, 
still  exist.  Such  a  construction  of  a  leasing  power  is  absurd. 
The  interest  meant  must  be  the  interest  of  the  person,  and 
not  the  description  of  the  interest  in  the  property. 

[Lord  Brougham.  —  You  contend  that,  in  order  to  justify 
the  construction  put  upon  these  words,  they  ought  to  be, 
"  consistent  with  ^Ac,"  and  not,  "  consistent  with  their ^^^ 
interest  therein.] 

That  does  make  a  difference,  but  even  that  will  not  justify 
the  construction  now  put  on  these  words.  The  interest,  as 
such,  is  a  legal  estate  in  fee,  which  the  tenant  does  not 
possess.  The  trustees  may  have  the  legal  estate  even  after 
the  death  of  the  tenant  for  life,  for  they  have  to  raise  a  sum 
of  1600/. 

[Lord  Brougham.  —  Then  you  read  it,  "  consistently  with 
their  interest  when  they  shall  respectively  be  in  actual 
possession  "  ?] 

Certainly.    Another  objection  arises  upon  the  terms  of  the 
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lease  itself.  The  power  requires  that  the  lease  should  be  in 
possession,  not  in  remainder,  reversion,  or  expectancy. 
Bat  it  is  said  that  this  must  be  read  *  subject  to  the  *  183 
phrase,  consistent  with  the  interest  therein ;  that  is, 
according  to  the  Court  below,  consistent  with  the  tenure  of 
the  land.'  But  here  again  that  construction  is  impossible  to  be 
applied ;  for  it  is  not  the  same  thing  if  a  person  holds  a  lease 
for  three  lives,  to  grant  another  lease  for  three  other  lives ; 
such  a  lease  would  not  be  consistent  with  his  interest,  and 
would  be  bad.  Again,  each  party  who  came  into  possession 
from  time  to  time,  was  to  have  the  power  of  leasing ;  and 
this  was  therefore  necessarily  to  be  a  power  of  leasing  in 
possession.  But  the  lease  here  granted  is  not  a  lease  in 
possession ;  it  is  a  lease  of  a  reversionary  nature.  It  is  a 
lease  for  three  lives,  with  a  covenant  to  grant  a  future  lease 
(on  the  expiration  of  one  of  the  lives)  for  three  other  lives ; 
a  lease  at  the  old  term  and  on  the  old  rents.  This  is  man- 
ifestly against  the  terms  of  the  power. 

Another  objection  is,  that  the  rent  to  be  reserved  on  leases 
granted  under  the  power,  was  to  be  the  best  yearly  rent  with- 
out taking  any  fine  ;  here  no  such  rent  is  reserved,  and  a  fine 
18  expressly  stipulated  to  be  payable. 

Another  objection  is,  that  there  is  no  mutuality  here. 
There  is  no  covenant  on  the  part  of  the  lessees  to  take.  Now 
this  case  comes  before  the  Court  on  a  bill  for  a  specific  per- 
formance, and  equity  only  exercises  its  power  to  compel  a 
specific  performance  when  there  is  a  clear  and  proper  mutual- 
ity of  interest  and  liability ;  the  want  of  it  here  is  an  answer 
to  this  bill. 

It  was  said  in  the  Court  below  that  G*Brien  v.  O-rier- 
sanj  (a)  is  an  authority  for  the  construction  here  put  upon 
the  words  **  consistent  with  their  interest.'*  That 
point  was  not  there  expressly  decided ;  *  but  if  it  had  *  184 
been,  and  if  the  same  Lord  Chancellor  who  decided 
that  case,  afterwards  dismissed  the  bill  in  Spunner  v.  Clark^ 
it  would  show  that  on  more  mature  consideration  he  felt  that 
be  could  not  place  much  reliance  on  the  opinion  at  which  he 

(a)  2  BaU  &  B.  828. 
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had  at  first  arriyed,  or  that  the  two  cases  were  different  from 
each  other.  Hdckett  v.  Hohart  (a)  was  also  referred  to,  but 
it  does  not  appear  to  justify  the  purpose  for  which  it  was 
cited.  The  lands  there  were  held  under  a  lease  for  lives, 
renewable  for  ever.  The  tenant  for  life  had  power  "to 
demise  the  same  for  any  term  or  terms  consistent  with  the 
estate  or  term  for  which  the  said  estate,  &c.,  shall  be  then 
held;"  and  this  was  held  to  authorize  a  demise  for  three 
lives  different  from  the  lives  in  the  head  lease.  But  it  was 
there  doubted  whether  such  a  power  would  authorize  a 
demise  for  three  lives,  with  a  covenant  for  a  perpetual 
renewal.  The  doctrine  in  Lord  Stafford* s  Case  (6)  does  not 
apply,  for  that  was  the  case  of  a  mere  personal  engagement. 
Great  reliance  was  placed  on  the  case  of  Muskerry  v.  Chin- 
nert/^  (c)  where,  under  circumstances  like  the  present,  leases 
were  held  valid ;  but  it  must  be  observed  that  the  decision  of 
that  point  was  not  necessary  for  the  determination  of  the 
case  in  that  instance,  and  that  the  Court  of  Common  Pleas  in 
Ireland  had  previously  held  those  very  leases  to  be  invalid. 
The  case  of  Spunner  v.  Clark^  which  occurred  before  Lord 
Manners,  and  depended  on  the  very  power  now  under  con- 
sideration, is  in  point.  It  is  not  reported,  but  the  facts  are 
the  same  as  here.     There  the  tenant  filed  a  bill  to  compel 

Clark  to  execute  a  renewal  according  to  the  terms  of 
*  185   a  lease  said  to  be  granted  under  *  this  power.     The 

answer  to  the  suit  was,  that  the  lease  was  an  invalid 
execution  of  the  power;  and  Lord  Manners,  adopting  that 
defence,  dismissed  the  bill.  The  case,  therefore,  stands  thus : 
the  authorities  in  favour  of  the  validity  of  these  leases  are 
doubtful  or  inapplicable,  while  there  is  a  positive  decision  of 
Lord  Manners  against  them.  Unless  that  case  can  be  dis- 
tinguished from  the  present  on  the  mere  ground  of  the 
difference  between  leases  for  lives  and  for  specific  periods,  it 
ought  to  be  taken  as  a  decisive  authority,  by  which  this  case 
must  be  governed. 


(a)  1  Jones,  £xc.  (Ireland)  Reps.  288. 

(6)  8  Rep.  75. 

(c)  Lloyd  &  Goold.  Cas.  temp.  Sugd.  185. 
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Mr»  Kelly  and  Mr.  Serjeant  Wrangham^  for  the  respon- 
dents. —  The  first  difficulty  to  be  met  by  the  respondents  is 
that  supposed  to  be  created  by  the  decision  in  Spunner  v. 
Clark.  The  answer  to  that  case  is,  that  it  is  not  in  point. 
It  was  so  treated  by  the  concession  of  all  parties  in  the  Court 
of  Common  Pleas,  when  the  present  case  was  under  the  con- 
sideration of  that  Court.  One  distinction  is  manifest.  In 
the  former  case,  the  timber  had  been  demised  in  direct  con- 
tradiction to  the  terms  of  the  leasing  power,  which  required 
that  the  lessees  should  not  be  dispunishable  for  waste.  Now, 
it  is  clear  that  such  a  demise,  if  valid,  would  have  made  the 
tenant  dispunishable  for  waste  under  the  provisions  of  the 
Irish  Acts,  (a)  As  soon  as  this  circumstance  was  made 
known  to  the  Court  of  Common  Pleas,  it  was  agreed  on 
all  bands  that  that  alone  was  sufficient  to  decide  the  case 
of  Spunner  v.  Clark;  fkud  from  that  moment  it  was  never 
mentioned  either  by  counsel  or  by  the  bench,  in  the  discus- 
sion of  the  present  case.  Examining  this  case  on  its 
own  circumstances,  it  is  *  clear  that  the  leasing  power  *  186 
has  been  fully  complied  with.  First,  take  the  matter 
of  the  fines :  who  was  the  person  whom  the  settlor  intended 
to  have  the  benefit  of  the  fines  ?  The  words  in  the  power 
are,  *^  the  said  T.  Palmer  the  younger,  and  every  other  per- 
son to  whom  the  estate  is  limited,"  may  make  leases. 

[LoBD  Bbouoham.  —  You  do  not  deny  that  the  legal  estate 
was  in  the  trustees  all  the  time.] 

That  does  not  affect  the  question :  a  settlor  may  vest  the 
legal  estate  in  one  person,  and  give  the  power  of  making 
leases  to  another.  He  is  the  owner  of  the  whole,  and  may 
divide  it  in  what  way  he  pleases.  Hackett  v.  Hobart  is  a 
strong  authority  for  the  present  decision.  The  covenant 
there  for  perpetual  renewal  was  held  a  good  execution  of 
the  power. 

[Lord  Cottbnham.  —  How  do  you  deal  with  the  words  by 

(a)  5  &  6  G«o.  8,  c.  17;  and  2d  &  24  Geo.  8,  c.  80.  See  Galwey  v. 
Baker,  ante.  Vol.  VII.,  p.  870. 
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which  the  power  here  is  created,  —  a  power  to  make  leases 
for  lives  or  years,  &c.,  consistent  with  their  interest  there- 
in?] 

It  is  plain  that  one  of  the  words  of  the  sentence  must  be 
struck  away,  and  another  substituted ;  it  is  a  literal  inaccu- 
racy. The  word  ought  to  be  the^  and  not  their.  The  settlor, 
at  the  time  he  settled  these  lands,  held  them  under  several 
different  titles.  That  would  make  it  reasonable  that  he 
should  say  that  the  leases  might  be  granted  according  to  the 
separate  tenures  by  which  the  lands  were  held.  The  House 
will  treat  this  power  as  it  would  treat  an  Act  of  Parliament, 
where  there  was  a  mistake  of  a  word,  that,  if  not  corrected, 
would  defeat  the  intention  of  the  Act.  But  even  if  the  word 
'« their  "  is  suffered  to  remain,  stUl  the  true  construction  will 
be  that  which  the  respondents  contend  for,  and  which  the 
Court  below  has  adopted.  The  meaning  is  not,  consistent 
with  his  or  their  respective  estates.  In  other  cases, 
*187  where  such  was  the  meaning  of  the  settlor,  *he  has 
used  the  words,  his  or  their  use,  or  estate.  If  he 
meant  the  same  thing  here,  he  would  have  used  the  same 
words. 

Now,  as  to  the  lease  for  lives.  This  is  not  a  lease  for  the 
mere  lives  of  A.,  B.,  k  C,  and  a  mere  covenant  that  it  shall 
be  continued  for  other  lives :  it  is  a  lease  for  all  three,  with  a 
covenant  to  continue  it  a  lease  for  three  lives.  The  habere 
dum  is  to  A.  Palmer,  his  heirs,  executors,  administrators,  and 
assigns,  for  and  during  the  Uves  of  the  three  persons,  and  of 
all  and  every  of  them. 

« 

[Lord  Campbell.  —  Then,  according  to  your  argument,  this 
instrument  would  be  sufficient  to  the  end  of  time,  merely  on 
inserting  new  names  to  complete  the  three.] 

It  would ;  and  the  names  so  inserted  would  be  lessees 
under  the  original  demise. 

[Lord  Cottenham.  —  Is  not  a  lease  on  payment,  not  of  a 
fine  at  the  time,  but  on  payment  of  a  fine  on  the  happening 
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of  a  certain  event  which  must  happen  at  some  time  or  other, 
a  granting  of  a  lease  on  a  fine  ?] 

It  is  not ;  Tv^ld  y.  AdamBon  (a)  is  in  point  here.  There 
a  power  authorized  a  tenant  for  life  to  make  leases  for  lives 
renewable  for  ever,  but  prescribed  that  such  should  be  made 
at  the  best  improved  value  without  taking  fines,  and  it  was 
held  that  a  lease  for  lives  renewable  for  ever,  with  fines  pay- 
able on  the  renewal  at  the  fall  of  each  life,  was  conformable 
to  the  power ;  for,  as  it  is  there  stated,  fines  upon  the  drop- 
ping of  lives  were  considered  by  Lord  Mansfield,  in  Taylor 
d.  AtkyM  V.  Horde,  (5)  as  among  the  annual  profits  of  an 
estate.  This  is  not  a  lease  in  reversion  nor  expectancy,  but  a 
lease  in  possession ;  it  is  not  a  covenant  to  renew  on  the  drop- 
ping of  one  life  and  the  succession  of  another,  for  the 
habendum  here  shows  that  it  *is  at  once  given  to  *138 
them,  their  heirs  and  assigns ;  that  it  is,  in  fact,  one 
lease,  giving  at  once  all  the  estate  of  the  person  granting. 
It  is,  therefore,  a  lease  in  possession,  and  these  lessees  take 
an  estate  in  possession  for  any  number  of  lives. 

[Lord  Cottenham.  —  Would  such  a  lease  be  within  the 
meaning  of  the  power?  The  power  is  to  grant  leases  for 
lives.  Does  not  that  mean  lives  in  existence  ?  Does  it  mean 
lives  which  would  last  as  long  as  the  world  lasts  ?] 

Why  should  not  that  be  so  ?  Under  a  general  power  to 
make  a  lease  for  years,  a  lease  for  999  years  has  been  held 
good.  In  the  Attorney"  General  v.  Moses,  (^c)  there  was  a 
power  under  an  Act  of  Parliament  as  to  certain  land  to  be 
leased  by  the  vicar,  and  with  the  consent  of  the  vestry,  for 
such  term  or  number  of  years,  and  at  and  under  such  rent, 
reservations,  and  payments  as  to  him  and  them  should  seem 
meet.  The  vicar  made  leases  for  999  and  1000  years  at 
proper  but  fixed  rents,  and  these  were  by  Sir  T.  Plumer, 
then  Master  of  the  Rolls,  held  to  be  good  leases.  That  was 
an  instance  of  an  execution  of  a  power  of  leasing  for  a  very 

(a)  3  Law  Beeorder  (Ireland),  n.  s.  156. 

lb)  1  Burr.  00.  (c)  2  Madd.  294. 

[128] 


*1S8  CASES  IN  THE  HOUSE  OF  LOBDS. 

loDg  period  of  y^rs,  exercised  by  one  who  could  not  have 
more  than  a  life-estate  in  the  premises.  That  was  a  case  in 
which,  if  anywhere,  the  objection  now  made  as  to  the  lease 
being  consistent  with  the  interest  of  the  holder  for  the  time 
being,  would  be  an  objection  of  substance ;  but  there  such  an 
objection  was  not  allowed  to  prevail.  If  the  tenant  for  life 
may  grant  for  any  number  of  years,  how  can  he  be  restrained 
to  granting  an  interest  limited  within  his  own  tenure  ? 

The  argument  as  to  mutuality  is  the  next  which  requires 

attention ;  for  that  which  related  to  there  being  but  an 
*  139    insufficient  power  of  re-entry,  has  not  *  been  pressed 

here.  On  the  question  of  mutuality.  Lord  Chief  Baron 
Joy,  in  Muskerty  v.  CAinnery,  in  giving  his  opinion  to  the 
Lord  Chancellor  of  Ireland,  (a)  said,  ^^  there  is  no  such  prin- 
ciple of  law  as  that  in  every  contract  there  must  be  that  mut- 
uality which  is  contended  for  here ;  and  that  in  a  lease,  for 
every  advantage  given  to  the  lessee,  there  must  be  a  correl- 
ative advantage  given  to  the  lessor ; "  and  he  cited  Cardigan 
V.  Montagu  (li)  in  confirmation  of  his  view  of  the  matter.  It 
is  clear  that  where  there  is  not  any  specific  restriction  in  the 
power  itself,  there  is  no  restriction  implied  by  the  law  on  the 
person  exercising  it. 

[Lord  Cottenham. —  Do  you  know  any  instance  of  a  re- 
mainder-man being  called  on  to  do  what  it  was  impossible  for 
the  tenant  for  life  to  do  ?] 

There  is  no  case  precisely  in  point  on  that  subject.  What 
the  remainder-man  could  be  called  on  to  do,  would  seem  to 
depend  on  the  question  whether  what  he  was  called  on  for 
was  contrary  to  the  power,  or  to  the  general  rules  of  law. 

Mr.  Pemberton^  in  reply.  —  There  is  nothing  to  justify  the 
execution  of  this  power. 

[Lord  Brougham.  —  What  sort  of  power  is  that  which 

(a)  2  Sugd.  on  Powers,  App.  No.  10,  p.  625. 

(6)  Sagd.  on  Powers  (6th  ed.),  430,  App.  No.  14  (8). 
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gives  the  tenant  for  life  power  to  grant  estates  for  years  con* 
sistent  with  his  own  estate  for  Ufe  ?] 

It  is  said  that  the  fines  must  be  considered  as  annual  rents ; 
but  Taylor  d.  Atkyns  v.  Horde  (a)  does  not  say  that.  The 
reference  to  that  case,  for  the  purpose  of  proving  that  argu- 
ment, is  not  justified  by  any  one  single  thiu^  appearing  in  the 
case  itself. 

August  6. 

♦  Lord  Cottenham.  —  The  appellant  Mary  Clark  is  *  140 
a  child  of  a  marriage,  and  claimant  through  her  late 
brother,  the  only  other  child  entitled  to  the  lands  in  question, 
under  her  father's  marriage  settlement.  The  respondents 
derive  their  title  under  the  lessee,  to  whom  the  appellant's 
father  granted  a  lease  for  lives,  with  a  covenant  for  renewal ; 
and  the  question  is,  whether  the  appellants  so  entitled  in  re- 
mainder ought  to  be  compelled  by  a  Court  of  Equity  to  give 
effect  to  the  provisions  of  this  covenant.  The  lands  were  held 
by  the  settlor  for  lives  renewable  for  ever ;  and  the  power 
under  which  the  appellant's  father,  the  tenant  for  life,  granted 
the  lease,  authorized  a  lease  for  any  terms  or  number  of  lives 
or  years  consistent  with  his  interest,  in  possession,  and  not  in 
reversion,  and  reserving  the  best  and  most  improved  rent, 
without  taking  any  sum  of  money  or  other  thing  by  way  of 
fine,  and  every  lease  to  contain  a  clause  of  re-entry  for  non- 
payment of  rent. 

The  lease  was  for  three  lives,  with  a  covenant  that  the  les- 
sor, the  tenant  for  life,  his  heirs  and  assigns,  should  and  would 
upon  the  death  of  any  of  the  lives,  and  payment  of  a  fine  of 
5^.  by  the  lessee  for  each  added  life,  insert  a  new  life  in  place 
of  the  dropped  life,  and  so  keep  up  the  lease  for  three  lives 
as  a  lease  renewable  for  ever. 

The  plaintiffs  in  the  cause,  the  respondents  in  the  appeal, 
assume  by  their  bill,  as  they  necessarily  must,  that  if  they 
should  be  entitled  to  the  benefit  of  this  provision  for  renewal 
of  the  lease,  they  must  obtain  it  through  the  appellant,  the 
remainder-man ;  for  it  is  not  pretended  that  the  tenant,  the 

(a)  1  Burr.  80. 
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lessor  for  life,  granted  any  other  legal  estate  under  the  power 
than  for  the  lives  named  in  the  lease.     The  question,  there- 
fore, is  one  purely  of  equity,  but  it  was  sent  by  the 

*  141    Court  of  *  Chancery  in  Ireland  to  the  Court  of  Com- 

mon Pleas  upon  a  case ;  and  the  Judges  of  that  Court 
certified  that  the  lease  and  the  covenant  of  renewal  were 
warranted  by  the  leasing  power. 

Many  objections  were  made  to  the  lease  which  it  will  not 
be  necessary  to  observe  upon,  because  I  am  of  opinion  in 
favour  of  the  appellant's  case  upon  the  prinqipal  point.  There 
are,  no  doubt,  many  cases  in  which  the  Courts  of  Equity 
have  compelled  remainder-men  to  carry  into  effect  con- 
tracts into  which  tenants  for  life  with  a  power  have  en- 
tered; but  those  cases  have,  I  apprehend,  proceeded  upon 
this  principle,  that  the  contract  was  to  be  considered  as  a 
defective  execution  of  the  power ;  which,  therefore,  a  Court 
of  Equity  was  justified  in  making  good  against  the  remain- 
der-man. But  if  this  be  the  ground  of  Uiose  decisions,  the 
first  question  to  be  considered  here  is,  could  the  tenant  for 
life  himself  have  done  what  the  remainder-man  is  called  upon 
to  perfect.  It  is  a  well-known  rule  that  a  lease  under  a  power 
to  lease  for  lives  must  be  confined  to  lives  in  esae^  as  was 
decided  in  Doe  d.  Wyndham  v.  Halcombe.  (a)  The  attempt, 
therefore,  to  extend  the  estate  of  the  lessee  for  lives  to  be 
named  after  the  death  of  non-existing  lives,  was  not  within 
the  power.  The  tenant  for  life  could  not  have  created  such 
an  estate,  and  the  remainder-man,  therefore,  cannot  be  bound 
to  give  effect  to  a  covenant  for  that  purpose.  In  Taylor  v. 
Stibbert^  (6)  Lord  Rosslyn,  alluding  to  a  case  precisely  the 
same  as  the  present,  says,  the  son  would  have  had  a  right  to 
decline  performance  of  the  covenant ;  and  Lord  Redesdale, 

in  Crofton  v.  Ormsby^  (c)  adverting  to  the  case  of  Tay^ 

*  142    lor  V.  Stibbert^  *  says  that  the  covenant  was  not  bind- 

ing upon  the  son's  estate.  It  appears,  therefore,  to  me 
that  there  is  no  principle  or  authority  for  compelling  the 
remainder-man  to  give  effect  to  this  covenant  for  renewal. 

(a)  7  T.  R.  713.  (6)  2  Yes.  Jun.  441. 

(c)  2  Sch.  &  Lef .  509. 
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But  if  the  plaintiff's  case  had  not  been  met  by  the  objection 
that  the  estate  and  interest  which  the  lessee  claims  against 
the  remainder-man  is  larger  than  was  authorized  by  the  power, 
and  more  than  the  donee  coiild  himself  have  created,  other 
objections  to  the  provisions  of  the  lease  would  have  been 
equally  fatal  to  the  plaintiff's  case.  The  power  does  not 
authorize  leases  in  reversion,  nor  the  taking  of  fines,  but 
requires  that  the  best  rent  shoiild  be  reserved ;  which  is  in- 
compatible with  taking  a  fine.  The  donee,  therefore,  could 
not  have  granted  ^  lease  to  conmience  after  the  expiration  of 
any  of  the  lives  first  named,  nor  could  he  have  taken  a  fine 
upon  granting  any  lease.  But  if  this  covenant  be  binding 
upon  the  remainder-man,  the  tenant  for  life  has  in  effect 
secured  to  the  tenant  of  the  land  a  reversionary  interest 
upon  payment  of  a  fine ;  all  iivhich  would  be  in  contraven- 
tion of  the  intention  of  the  settlement,  and  a  fraud  upon  the 
power. 

From  the  high  authority  by  which  this  case  had  been 
decided,  it  deserved  and  has  received  the  utmost  attention  in 
this  House.  But,  for  the  reasons  I  have  stated,  I  do  not  hesi- 
tate to  express  my  opinion  that  the  plaintiff  is  not  entitled  to 
the  relief  he  prays,  and  therefore  to  move  your  Lordships  to 
reverse  the  decree  which  has  been  pronounced  below,  and  in 
its  place  to  diretst  that  the  plaintiff's  bill  be  dismissed,  with 
costs. 

LoBD  Bbouqham.  —  My  Lords,  I  entirely  agree  with 
my  noble  and  learned  friend.  When  this  case  *  was  *  148 
heard  before  your  Lordships,  the  able  argiunent  at  the 
bar  was  heard  by  my  noble  and  learned  friends  and  myself 
with  all  the  attention  due  to  the  importance  of  the  principle 
which,  it  involved,  and  to  the  great  authority  of  the  Court 
below  which  had  dealt  with  the  case ;  and  we  certainly  at  the 
atgumeut  came  to  the  opinion  which  my  noble  and  learned 
friend  has  now  stated,  and  made  the  ground  of  the  motion 
which  he  has  submitted  to  your  Lordships :  but  nevertheless, 
it  was  deemed  expedient,  in  regard  not  only  to  the  impor- 
tance of  the  question  involved,  but  to  the  authority  to  which 
I  have  referred,  that  we  should  take  time  further  to  consider 
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the  case.  We  have  so  considered  it,  and  the  opinion  we  then 
formed  has  been  confirmed,  and  not  shaken,  by  that  con- 
sideration. 

Lord  Campbell.  —  My  Lords,  I  entirely  concur  in  the 
opinion  that  has  been  expressed  by  my  noble  and  learned 
friends ;  and  I  merely  feel  it  necessary  to  say  that  I  do  not 
yield  to  the  argument  that  was  urged  at  the  bar  in  this  case, 
that,  instead  of  the  covenants  for  renewal  actually  contained 
in  this  lease,  there  might  have  been  at  once  granted  a  lease 
for  1000  years.  I  apprehend  that  such  a  lease,  under  such  a 
power,  would  be  substantially  an  alienation,  and  would  be  a 
violation  of  the  power,  and  consequently  void. 

The  appellant's  agent  requested  to  be  allowed  to  state  that 
the  appellant  had  actually  paid  the  costs  of  the  suit  below ; 
and  he  asked  for  an  order  for  their  repayment. 

Lord  Brougham.  —  Then  he  must  be  repaid  ;  and  he  must 
not  only  be  repaid  those  costs,  but  he  must  have  his  costs 

below.  It  is  not  a  matter  before  us,  but  it  follows 
*  144   quite  as  a  matter  of  course.     The  decree  *  is  set  aside 

which  made  him  pay  the  costs  in  the  Court  below :  if 
he  has  paid  those  costs,  he  must  apply  to  the' Court  below  to 
be  reimbursed  them. 

(Ordered,  that  the  order  and  decree  complained  of  in  the 
appeal  be,  and  the  same  are  hereby,  reversed :  and  that  the 
bill  of  the  plainti£Fs  in  the  Court  below  be  dismissed,  with 
the  costs  of  the  suit  in  the  Court  below :  and  that  the  cause 
be  remitted  back  to  the  Court  of  Chancery  in  Ireland,  to  do 
further  therein  as  shall  be  just  and  consistent  with  thi9  judg* 
ment.) 
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CONVENTION  OF  BURGHS  t;.  CUNINGHAM. 

1842. 

The    Genebal    Convention    of  the  Royal  )   a      „     . 

Burghs  of  Scotland,  and  Others   ...  J 
Charles    Cuningham    and  Carlyle    Bell,  \ 

Esqrs.,  Conjunct-Clerks  to  the   said  Gen-  >  Beapandenta. 

eral  Convention ) 

Corporation.     Office.    Salary. 

The  Convention  of  the  Royal  Burghs  of  Scotland  exists  under  the  author- 
ity of  an  Act  passed  in  the  reign  of  James  3  (A.D.  1487).  It  consists 
of  conunissioners  or  delegates  from  the  royal  burghs,  meets  annuaUy, 
declares  the  amount  of  money  required  for  certain  purposes  to  be 
raised  by  the  various  burghs,  holds  its  sittings  for  two  or  three  days, 
provides  by  annual  vote  for  its  expenses,  and  is  then  dissolved.  Two 
persons  were  appointed  conjunct-clerks  of  this  convention,  and  their 
appointments  were  declared  to'be  **  with  benefit  of  survivorship,"  and 
'^  with  survivancy  to  the  longest  liver  of  them  ; "  and  the  office  was 
given  to  them  **  as  freely  and  fully  as  any  of  their  predecessors  had 
held  it ;  "  ^nd  the  emoluments  were  declared  to  belong  to  one  of  them 
**  during  his  natural  life  ; "  the  other  was  to  have  the  benefit  of  sur- 
vivorship. The  convention  in  one  year  raised  the  salary  of  its  clerks, 
in  another  it  lowered  that  salary  below  its  original  amount,  and  it 
also  increased  their  duties.  There  were  instances  of  express  appoint- 
ments '*  during  pleasure,"  and  of  dismissals. 

Held  by  Lords  Brougham  and  Cottenham  (Lord  Campbell  dissent- 
ing) :  first,  that  this  was  not  a  life  -  office ;  that  the  expressions  in 
the  appointment  were  explained  by  the  circumstances  under 
*  which  it  was  made  ;  and,  secondly,  that  the  salary  might  be   *  145 
raised  or  lowered  at  the  pleasure  of  the  convention. 

Per  Lord  Campbell.  —  The  Convention  of  Royal  Burghs  is  a  corporation: 
on  the  facts  of  this  case,  and  the  terms  of  the  appointment,  the  office 
is  granted  for  life,  and  the  convention  cannot  reduce  the  salary  below 
its  ancient  and  original  amount.  But  the  convention  can  reduce  it  to 
that  amount,  and  may  perhaps  cast  new  duties  on  the  officers. 
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August  6;  March  7,  1842. 

The  General  Convention  of  Royal  Burghs  of  Scotland  was 
first  created  by  an  Act  passed  in  the  14th  Parliament  of  James 
8  (1487),  c.  Ill,  in  these  terms :  "  Item^  It  is  statute  and 
ordained  be  the  haill  three  estaites,  that  zeirly  in  time  to  cum 
certaine  commissares  of  all  burrows,  baith  south  and  north, 
conyeene  and  gadder  togidder  ains  ilk  zeir  in  the  burgh  of 
Innerkeithing,  on  the  morne  after  St.  James'  Day,  with  full 
commission,  and  there  to  commoun  and  treat  upon  the  well- 
fare  of  merchandice,  the  gude  rule  and  statutes  for  the  com- 
moun profite  of  burrows,  and  to  provide  for  remeid  upon  the 
skaith  and  injuries  susteined  within  the  burrows ;  and  quhat 
burgh  that  compeirs  not  the  said  dale  be  their  commissares, 
to  paye  to  the  coastes  of  the  commissares  five  pound,  and 
zeirly  to  have  our  soveraine  lordis  letter  to  distreinzie  here- 
fore,  and  for  the  inbringing  of  he  samen.'*  Various  other 
statutes  were  subsequently  passed,  by  which  di£Ferent  privi- 
leges were  conferred  on  this  meeting  of  the  commissioners  of 
the  di£Ferent  burghs. 

The  convention  appears  to  have  met  yearly  since  the  year 
1552,  and  since  the  union  it  has  been  especially  necessary  that 
it  should  meet  annually,  as  it  was  empowered  by  the  Act  of 
Union  to  apportion  among  the  burghs  the  amount  of  land- 
tax  leviable  from  the  estate  of  burghs.  It  seems  to  be  essen- 
tially a  representative  body,  possessing  important 
*  146  legislative  *  and  executive  functions,  and  acting  in  the 
capacity  of  a  convention  of  estates,  or  general  council 
in  matters  of  merchandize  and  commerce  in  which  the  bui^ghs 
were  concerned,  and  generally  in  questions  connected  with 
the  regulations  or  interest  of  the  different  burghs.  It  was 
accustomed  to  claim  an  exclusive  jurisdiction  in  all  such 
cases,  and  its  sentences  have  been  final,  and  not  subject  to 
the  review  of  any  other  Court. 

What  the  convention  requires  for  its  yearly  expenditure  is 
voted  annually,  and  raised  by  assessment  upon  the  different 
burghs.  For  these  assessments  the  Act  of  James  3,  above 
mentioned,  confers  on  the  convention  the  right  "zeirly  to 
have  our  soveraine  lordis  letter  to  distreinzie  herefore  ; "  but 
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they  have  not  been  accustomed  for  a  long  time  past  to  enforce 
these  summarily  by  letteis  of  horning. 

On  the  13th  of  July,  1808,  Mr.  John  Gray,  writer  to  the 
signet,  who  was  the  conjunct-clerk  to  the  convention  along 
with  Mr.  John  Dundas,  writer  to  the  signet,  having  resigned 
his  office,  the  convention  re-elected  him  along  with  Mr.  Charles 
Cuningham,  writer  to  the  signet,  the  present  respondent,  to 
the  office  of  conjunct-clerk  jointly  with  Mr.  Dundas,  granting 
to  Mr.  Gray  the  fees,  salaries,  and  emoluments  of  the  office 
during  his  life,  and  to  Mr.  Cuningham  the  benefit  of  survi- 
vorship. The  salary  at  that  time  paid  to  the  conjunct-clerks 
was  25L  each,  which  appears  to  have  been  the  sum  paid  to 
these  officers  for  a  long  period. 

At  the  meeting  of  the  General  Convention  in  July,  1815, 
it  was  resolved  by  the  convention  to  raise  the  salaries  of  the 
principal  clerks  to  502.  each. 

On  the  9th  of  July,  1816,  the  convention  appointed 
Mr.  Carlyle  Bell,  in  room  of  Mr.  John  *  Dundas,  de-   *  147 
ceased,  to  be  conjunct-clerk  along  with  Mr.  Cuning- 
ham. (a) 

(a)  The  two  appointments  were  in  the  following  terms  :  — 

**  17th  Act  of  Convention,  13th  July,  ISOS. 
'*  The  same  day  there  was  read  a  resignation  from  Mr.  John  Gray, 
writer  to  the  signet,  conjunct  town-clerk  of  Edinburgh,  of  his  office  of 
conjunct-clerk  to  the  General  Convention,  agreeable  to  what  he  intimated 
yesterday  ;  and  the  same  having  been  accepted  of,  the  preses  moved  that 
Mr.  John  Gray  and  Mr.  Charles  Cuningham,  writer  to  the  signet,  con- 
junct town-clerk  of  Edinburgh,  be  elected  into  the  office  of  conjunct- 
clerk  to  the  convention,  jointly  along  with  John  Dundas,  writer  to  the 
signet,  with  the  benefit  of  survivorship  :  which  motion  having  been 
seconded  by  the  commissioner  for  Perth,  and  the  roll  having  been  called 
and  the  votes  marked,  it  carried  approve,  by  a  majority  of  twenty-six  to 
eight.  Whereupon  the  said  John  Gray  and  the  said  Charles  Cuningham 
were  declared  duly  elected  into  the  office  of  conjunct-clerk  to  the  General 
Convention  of  the  Royal  Burghs,  along  with  the  said  John  Dundas,  with 
survivancy  to  the  longest  liver  of  them  the  said  John  Gray  and  Charles 
Cuningham :  and  the  convention  granted,  and  hereby  grant,  power  to 
them,  or  either  of  them,  to  exercise  the  said  office  as  fully  and  freely,  in 
every  respect,  as  any  of  their  predecessors  could  or  might  have  done,  or 
which  to  the  office  of  conjunct-clerk  to  the  royal  burghs  of  Scotland  by 
law  or  custom  does  appertain ;  giving  and  hereby  granting  to  the  said 
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In  1824,  the  conyention  passed  certain  resolutions, 
*  148  *  which  increased  the  amount  of  the  labour  of  the 
conjunct-clerks.  No  objection  was  at  that  time  made 
by  them  to  these  resolutions,  but  they  continued  in  the  office 
of  conjunct-clerks,  with  a  salary  of  507.  each,  voted  annually 
by  the  convention,  until  the  year  1834,  when  it  was  resolved 
to  reduce  the  salary  to  the  sum  of  502.,  or  252.  each ;  and  at 
the  meeting  in  1835,  the  convention,  resolving  still  further  to 
curtail  the  expenditure,  reduced  the  salaries  of  the  clerks 
to  the  sum  of  352.  in  all. 

The  clerks,  the  present  respondents,  then  objected  to  the 
resolutions,  occasioning  the  increase  of  duties  and  the  reduc- 
tion of  salary ;  and  in  December,  1835,  instituted  a  suit  in 
the  Court  of  Session  to  have  them  annulled,  as  being  tUtra 
vires  of  the  convention.  The  first  defence  set  up  related 
solely  to  the  mode  of  service  of  the  process,  and  the  question 
of  who  were  the  proper  parties  to  the  suit.  The  conjunct- 
clerks  in  1836  avoided  these  objections  by  a  supplementary 

John  Gray  the  fees,  salaries,  and  emoluments  belonging  to  the  said  office, 
during  his  natural  life.  Whereupon  the  said  John  Gray  and  the  said 
Charles  Cuningham  accepted  of  the  said  office,  and  gave  their  oath  de 
fideli  administrationej  and  qualified  to  government  by  taking  the  oath  of 
allegiance,  and  signing  the  same  with  the  assurance." 

''  5th  Act  of  Convention,  9th  July,  1816. 
**  The  same  day  the  preses  acquainted  the  convention  that  a  vacancy 
in  the  office  of  conjunct  principal  clerk  to  the  royal  burghs  had  taken 
place,  in  consequence  of  the  decease  of  Mr.  John  Dundas.  The  com- 
missioner for  Glasgow  then  proposed  that  Mr.  Carlyle  Bell,  writer  to  the 
signet,  and  one  of  the  conjunct  town-clerks  of  Edinburgh,  should  be 
elected  to  fill  the  vacancy  :  which  having  been  seconded  by  the  commis- 
sioner for  Aberdeen,  the  said  Carlyle  Bell  was  unanimously  elected  into 
the  said  office  :  and  the  convention  granted,  and  hereby  grant,  full  power 
to  him  to  exercise  the  said  office  as  fully  and  freely,  in  all  respects  |  as  the 
said  John  Dundas,  or  any  of  his  predecessors,  could  have  done,  or  which 
by  law  or  custom  appertains  to  the  office  of  conjunct-clerk  to  the  General 
Convention  of  the  Royal  Burghs  of  Scotland ;  giving  and  granting  to  the 
said  Carlyle  Bell  the  whole  fees,  salaries,  and  emoluments  belonging  to 
the  said  office.  And  the  said  Carlyle  Bell,  being  present,  accepted  of  the 
said  office  ;  and  having  been  sworn  de  fideli^  he  qualified  to  government 
by  taking  the  oath  of  allegiance,  and  signing  the  same  with  the  assu- 


rance." 
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summons.  Several  other  proceedings  were  had  in  the  Court 
below,  and  on  the  22d  June,  1839,  the  Lord  Ordinary  having 
reported  it  for  the  consideration  of  the  Court,  the  lords  of 
the  first  division  pronounced  an  interlocutor  adopting  the 
conclusions  of  the  libel,  and  giving  the  respondents  the 
costs.  This  interlocutor  was  confirmed  by  another,  on 
the  9th  of  July  in  the  same  year,  by  which  the  costs  were 
taxed. 
The  appeal  was  against  both  these  interlocutors. 

Mr.  J".  Stuart  and  Mr.  S.  Q-ordon^  for  the  appellants.  — 
The  respondents  contend  that  the  convention  is  a  corpora- 
tion, and  that  the  office  must  be  considered  a  life-interest : 
neither  of  these  propositions  can  be  supported.  The  con- 
vention is  not  a  corporation,  and  its  clerks  are  not  cor- 
porate officers :  they  are  persons  *  appointed  from  time  *  149 
to  time,  as  the  occasions  of  the  convention  require.  A 
printed  Act  of  1581,  c.  119,  cited  in  the  respondents'  own 
papers,  proves  this  to  be  the  case.  The  expression  there  used 
is,  **  The  Lords,  seeing  the  Act  authentically  subscribed  by 
the  clerk  of  that  convention ; "  an  expression  which  shows 
that  each  convention  had  its  own  particular  officers.  The 
argument  thus  arising  as  to  the  nature  of  the  appointment 
is  confirmed  by  the  forms  of  appointment  used  in  1654  and 
1666,  and  on  other  occasions,  where  the  expressions  ^*  during 
their  pleasure  "  are  introduced.  In  the  cases  of  Sir  W.  Thom- 
son, Mr.  Young,  and  Mr.  Roughhead,  the  appointments  are 
extant;  and  the  first  of  them  is  ^^ during  pleasure,"  and  the 
others  **  in  the  same  manner ''  as  the  first.  And  it  is  further 
confirmed  by  a  statement  made  in  the  respondents'  own  case, 
that  at  a  meeting  of  the  convention  in  1712,  that  bod;  di- 
rected* its  agent  to  pay  ^*  the  salaries  and  gratuities  follow- 
ing ;  "  and  it  appears  that  the  gratuity  given  in  1712  was  not 
repeated  in  1718.  These  facts  show  that  the  clerkship  was 
not  an  office  in  the  legal  sense  of  that  term,  and  that  there 
was  nothing  like  a  custom  time  out  of  mind  to  give  it  a  set- 
tled salary.  The  convention  met  but  once  a  year  ;  the  nature 
of  the  duties  to  be  performed  would  vary  with  varying  cir- 
cumstances, and  the  emoluments  would  also  change.     In  the 
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instance  of  1712,  the  clerk  having  had  more  than  usual  to  do, 
or  having  done  it  more  effectually  than  usual,  received  a  vote 
of  a  gratuity ;  but  it  is  to  be  observed  that  the  money  was 
voted  to  the  individual  for  his  "  extraordinary  pains,"  and  not 
to  the  office.  The  convention  is  not  a  corporation ;  it  cannot 
be  enfeoffed  of  lands ;  it  is  an  annual  body,  and  meets  by 

virtue  of  a  commission,  which  exists  only  for  tiie  year- 
*  150    The  business  of  the  convention  does  not  *  occupy  it 

more  than  two  or  three  days ;  and  at  the  end  of  each 
meeting  the  declaration  is  made  "  that  the  present  convention 
is  dissolved." 

[Lord  Cottenham.  —  Is  there  any  instance  where  the  same 
persons,  after  the  passing  of  that  resolution,  have  met  again 
within  the  same  year  ?] 

There  is  not.  The  convention  has  no  powers  to  levy 
money :  the  amount  of  the  land-tax  to  be  paid  by  the  bor- 
oughs is  declared  by  the  convention ;  but  when  the  gross 
sum  to  be  raised  has  been  thus  settled,  there  is  a  particular 
officer  to  fix  the  assessment  for  each  borough.  In  no  respect, 
therefore,  does  this  body  possess  the  ordinary  characteristics  of 
a  corporation. 

[Lord  Campbell.  —  Suppose  that  this  is  not  a  corporation, 
what  remedy  would  the  clerks  have  for  the  salary  that  is 
assigned  them  ?] 

The  individuals  of  the  body  would  be  liable  for  it.  The 
persons  here  must  be  considered  as  a  voluntary  society.  The 
Act  of  James  3,  passed  in  1487,  shows  that  to  be  the  case. 
It  empowers  the  persons  representing  the  four  royal  burghs 
to  meet  and  propose  matters  to  the  Parliament,  which,  by  the 
Parliament,  are  to  be  turned  into  Acts.  That  does  not  show 
the  convention  to  be  a  corporation.  There  is  here  no  per- 
petual succession,  —  an  incident  absolutely  essential  to  the 
existence  of  a  corporation.  The  representatives  or  delegates 
of  corporations  are  not  therefore  necessarily  corporations; 
and  the  form  in  which  the  appellants  have  appeared  in  the 
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Court  below  does  not  in  the  least  degree  prove  that  they 
possess  the  corporate  character.  The  words  of  the  appoint- 
ment granting  the  appointees  of  ^^  all  fees  "  are  not  suffi- 
cient to  show  a  corporate  office  to  be  held  by  them.  They  do 
not  show  the  nature  or  tenure  of  the  office,  but  merely  point 
out  the  right  consequent  on  the  holding  of  it.  This  is 
proved  by  the  case  of  Mr.  James  Roughhead,  *  who  *  161 
was  appointed  clerk  to  the  convention  ^^  during  pleas- 
ure," but  to  whom  the  same  grant  of  ^^  fees  and  immunities  '' 
was  made.  Annan  v.  Farish  (a)  is  no  authority  here.  The 
Court  there  assumed  the  existence  of  a  universal  law  as  ap- 
plicable to  boroughs,  and  the  decision  went  on  that  assump- 
tion. Such  an  assumption  would  be  utterly  unjustified  in 
the  present  case.  Again,  the  Act  of  Parliament  5  James  8, 
c.  20,  expressly  directs  that  ^'  all  officers  of  the  town  shall  be 
chosen  yearly."  A  town-clerk  is  an  officer  of  the  town  ;  he 
cannot,  therefore,  be  appointed  for  life,  but  must  be  chosen 
yearly.  There  is  no  express  appointment  for  life  here,  and  it 
is  clear,  from  these  cases^  that  such  an  appointment  cannot 
necessarily  be  implied ;  and  if  not  necessarily,  will  not  be 
implied  at  all.  As  to  the  salary,  it  is  clear  that  the  same 
authority  which  could  raise  it  could  also  lower  it.  If  that 
should  not  be  admitted,  it  would  follow  that  the  salary  must 
forever  remain  the  same. 

The  Attorney-  General  and  Mr.  Macimochie,  for  the  respon- 
dents. —  The  words  of  the  appointments  here  are  conclusive 
against  the  appellants.  In  the  first,  the  right  of  survivorship 
is  expressly  mentioned  ;  and  in  the  other  the  appointee  is  to 
have  all  the  rights  and  all  the  fees  of  his  predecessors.  The 
question  whether  this  convention  is  a  corporation,  must  not 
be  tried  by  the  strict  law  of  England.  A  corporation  cannot 
appear  as  such  in  an  English  Court,  without  letters-patent. 
That  is  not  the  case  in  Scotland.  The  Corporation  of  Advo- 
cates and  the  General  Assembly  of  the  Church  are  instances 
of  this. 

(o)  15  Sh.  &  D.  105. 
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[LoBD  Campbell.  —  I  doubt  whether  your  iuBtances  sup* 
port  your  proposition.] 

*152       *  There  are  besides  certain  parties  who  have  the 
right  of  appearing  as  corporations,  that  are  not  so  in 
fact.     The  Attorney-General  here  can  do  so,  but  he  is  not  a 
corporation. 

[Lord  Cottenham.  —  He  appears  not  as  a  corporation,  but 
in  virtue  of  being  an  officer  acting  for  the  Crown.] 

The  convention  was  established  by  virtue  of  the  highest 
authority  in  the  realm ;  and  the  terms  of  the  appointment, 
and  the  powers  it  is  to  exercise,  show  that  it  must  have  the 
rights  of  a  corporation.     It  is  an  immemorial  corporation. 

[Lord  Campbell.  —  Do  you  say  that,  by  the  law  of  Scot- 
land, immemcgrial  does  not  mean  the  time  of  Richard  I.,  but  a 
very  long  time  back  ?] 

That  is  so.  The  case  of  Sir  W.  Thomson,  who  was  in  1666 
a  conjunct-clerk  of  this  convention,  may  be  referred  to  as 
that  of  an  appointment  made  ^^  during  pleasure,"  those  words 
being  found  in  the  instrument  of  his  appointment ;  but  it  is 
curious  that  he  was  removed  from  his  office,  and  was  so 
removed  not  capriciously,  but  on  cause  proved.  This  office  ^ 
is  like  that  of  a  town-clerk,  which,  no  matter  what  may  be 
the  words  of  the  appointment,  the  Courts  have  always  held 
to  be  a  life  office.  Simpson  v.  Todd,  (a)  As  to  the  salary, 
it  does  not  follow  that  because  it  may  be  raised  it  may  also 
be  reduced.  To  raise  it  is  to  make  a  new  contract ;  both 
parties  are  agreed  upon  that :  to  reduce  it  is  to  make  a  new 
contract,  which  cannot  be  done  without  the  concurrence 
of  both  parties.  The  same  principle  may  be  applied  to  the 
question  as  to  the  increase  of  the  duties  imposed  on  the 
respondents.    The  salary  cannot  be  diminished,  the  duties 


(a)  a  Sh.  ft  D.  150. 
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cannot  be  increased,  without  their  consent.  There  is  not,  in 
the  long  history  of  the  existence  of  this  convention,  one 
instance  of  a  clerk  dismissed,  or  of  the  salary  of  a 
derk  diminished.  The  *  general  assembly  of  the  *158 
church  is  annually  dissolved  in  the  same  way  as  this 
convention;  but  that  assembly  has  clerks  who  hold  their 
office  for  life.  The  same  observation  may  be  made  as  to  the 
House  of  Commons.  Many  of  the  officers  of  that  House  are 
appointed  for  life;  yet  the  House  itself  is  periodically  dis- 
solved, and  a  perfectly  new  House  constituted.  Both  these 
instances  show  that  bodies  not  permanent  in  themselves  may 
yet  have  permanent  officers. 

Mr.  Gordon^  in  reply.  —  The  general  assembly  and  the  pres- 
bytery are  not  like  this  convention.  They  continue  in  virtue 
of  a  permanent  right,  but  here  different  mdividuals  are  com- 
missioned from  time  to  time ;  the  right  to  issue  the  com- 
mission being  the  only  thing  that  is  permanent,  and  the 
convention  is  dissolved  every  year.  In  the  other  bodies, 
vacancies  occasioned  by  death  are  regularly  supplied.  There 
is  nothing  here  to  show  that  such  is  the  case  here,  or  that  the 
convention  is  more  than  a  body  of  persons  temporarily  dele- 
gated to  perform  a  certain  duty,  and  ceasing  to  have  any 
authority,  or  even  any  existence,  the  moment  that  duty  is 
performed. 

[Lord  Brougham.  —  Suppose  that  some  of  the  parties  now 
composing  this  body  were  to  die,  would  not  the  appeal  sur- 
vive, not  only  against  those  who  are  now  parties  to  the  suit, 
but  against  their  successors  ?] 

If  it  did,  that  would  not  show  that  these  persons  consti- 
tuted a  corporation :  other  considerations  would  regulate  that 
matter. 

August  5. 

Lord  Brougham.  —  This  was  an  action  of  reduction  and 
declarator,  brought  by  the  respondents,  to  set  aside  a 
resolution  of  the  appellants  reducing  their  *  salary  as   *  154 
clerks  of  the  convention,  and  to  have  it  declared  that 
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they  held  their  office  for  life,  and  that  the  convention  had  no 
power  to  increase  or  change  their  duties,  anj  more  than  to 
alter  their  salaries.  Mr.  Cuningham  had  been  appointed  in 
1808,  with  Mr.  John  Gray,  to  be  together  conjunct-clerk 
with  Mr.  John  Dundas,  *'  with  benefit  of  survivorship,"  and 
"  with  survivancy  to  the  longest  liver  of  them  "  (Cuning- 
ham and  Gray).  There  was  added  the  very  usual  clause 
giving  them  the  office  "  as  fi-eely  and  fully  as  any  of  their 
predecessors  had  held  it ;  "  and  further,  the  emoluments  were 
declared  to  belong  "to  Gray  during  his  natural  life."  In 
1816,  Mr.  Bell  was  appointed  to  succeed  Mr.  Dundas,  and  to 
hold  the  office  "  as  fully  and  freely  as  Dundas  or  .any  of  his 
predecessors  could  have  done." 

The  salary  was  raised  in  1815 :  having  for  above  forty 
years  before  been  251.  for  each  clerk,  it  was  now  doubled ; 
that  is,  when  Cuningham  was  elected  the  salary  was  252., 
when  Bell  was  elected  it  had  become  &0L  ;  and  the  interloc- 
utors appealed  from  declare  not  only  that  the  convention 
had  no  right  to  lower  Mr.  Cunningham's  original  salary,  but 
that  they  had  no  right  to  take  off  the  addition  which  had 
been  made  in  1815  from  him,  any  more  than  from  Mr.  Bell, 
who  had  been  elected  after  that  increase.  So  that,  according 
to  this  decision,  if  any  addition  should  ever  on  any  account 
be  made  to  the  salary  of  the  office,  as  in  respect  of  additional 
trouble,  this  addition  could  never  be  taken  off,  even  if  the 
trouble  which  occasioned  it  should  entirely  cease. 

Such  a  position  seems  to  be  wholly  untenable.    Accord- 
ingly, the  Lord  Ordinary,  in  his  report  of  the  case  to  the 
Court,  plainly  gives  his  opinion  that  there  is  a  great 
•  155    difference  between  the  salary  added  in  1815,  *  and  the 
former  salary ;  and  he  holds  this  difference  to  exist  in 
Bell's  case  as  well  as  in  Cuningham's ;  not  deeming  it  a  mat- 
ter of  contest  between  Bell  and  those  who  appointed  him, 
but  regarding  the  question  as  turning  upon  the  right  of  both 
to  the  office  and  its  emoluments,  as  fixed  by  the  ancient 
usage  and  enjoyment  of  the  office.     The  convention  is  a 
body  authorized  and   regulated,   though    it  might  not  be 
created,  by  the  Statute  of  James  S  (1487),  c.  Ill,  and  it  is 
appointed  to  meet  yearly  on  the  morrow  of  St.  James.    It 
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consists  of  commissioners  or  delegates  from  the  royal  bui^hs, 
and  has  the  regulation  of  matters  of  trade  within  a  narrow 
sphere  compared  to  what  it  formerly  had.  The  meeting  of 
the  convention  seems  never  to  have  continued  above  three 
days,  and  of  late  years  never  above  two.  At  each  meeting 
it  is  not  adjourned  or  prorogued,  but  dissolved,  though  a  very 
few  instances  are  to  be  found  of  intermediate  proceedings. 
The  business  is  very  little  in  point  of  labour  or  importance, 
and  the  trouble  of  the  clerks  is  proportionately  small. 

A  body  so  chosen,  and  of  a  kind  so  peculiar,  can  with  diffi- 
culty be  compared  to  a  corporation ;  and  it  is  also  with  dif- 
ficulty that  we  can  arrive  at  the  conclusion  that  it  should 
have  the  power  of  conferring  an  interest  for  life  on  any  of  its 
officers.  The  House  of  Commons,  to  which  it  has  been  com- 
pared in  argument,  and  in  order  to  show  that  a  representative 
body  may  have  officers  whose  tenure  depends  not  on  its  own 
existence,  can  hardly  be  considered  as  a£Fording  an  appropriate 
example ;  for  certainly  no  officer  chosen  by  the  House  has  any 
existence  beyond  a  dissolution.  The  clerks  of  the  House  are 
appointed  by  the  Crown  ;  the  Speaker,  indeed,  is  chosen  by 
the  House,  but  he  is  chosen  each  Parliament. 

*  However,  it  is  unnecessary  to  inquire  whether  or  *  156 
,not  a  body  such  as  the  convention  may  or  may  not 
appoint  to  offices  for  life.  A  long  and  clear  usage  may  pos- 
sibly show  that  this  power  exists,  and  that  the  office-bearer 
chosen  by  a  body  of  delegates  who  are  themselves  only  called 
into  existence  for  two  days  once  a  year,  and  at  the  expiration 
of  these  two  days  cease  to  exist,  hold  their  places  for  their 
own  lives.  It  is  conceivable,  though  bai*ely  conceivable,  that 
—  the  whole  burghs  being  corporations  of  continued  exist- 
ence—  this  convention  of  their  delegates  may  be  an  incident 
to  the  corporate  existence  of  the  several  individual  burghs, 
or  may  be  something  growing  out  of  that  corporate  existence, 
and  may  have  the  power  in  question.  Such  an  anomalous 
thing  may  perhaps  be  conceived.  But  at  least  it  must  be 
admitted  that  clear  proof  of  this  by  long  usage  must  be 
given,  else  the  probability  is  that  such  a  body  only  chooses  its 
officers  occasionally,  or  at  least  continues  them  from  meeting 
to  meeting  as  long  as  it  pleases ;  and  though  it  may  not  each' 
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time  elect  them  anew,  the  likelihood  is  that  the  former  nomi* 
nation  is  assumed  to  continue  as  if  a  new  one  had  taken 
place  until  there  be  a  new  appointment. 

But  this  question  does  not  necessarily  arise  here.  At  least 
the  main  question  meant  to  be  raised,  as  to  the  right  of 
lowering  the  salary,  may  be  disposed  of  without  determining 
whether  the  clerks  are  removable  or  not ;  and  the  clerks  may 
be  removable  by  declarator,  without  being  liable  to  dismissal 
at  the  mere  caprice  of  the  convention.  As,  however,  there  is 
a  declaratory  conclusion  in  the  summons  that  the  offices  are 
for  life,  and  as  the  Court  has  found  in  terms  of  that  conclu- 
sion, we  must  observe  that  there  seems  really  no 
*  157  sufficient  ground  for  holding  that  the  *  office  is  a  life- 
interest.     The  usage  seems  to  be  the  other  way. 

In  1654,  Sir  William  Thomson  is  appointed  "  during  their 
pleasure."  In  1666  the  delegates  of  the  burghs  remove  him 
for  neglect  of  duty,  reciting  that  he  held  -his  office  **  during 
their  pleasure  allenarly,'*  and  that  they  could  declare  the 
place  vacant  as  often  as  they  found  it  meet  and  expedient  for 
their  affairs.  Thomson  had  been  removed  from  his  other 
office  of  town-clerk  of  Edinburgh,  and  he  resisted  this  re- 
moval successfully  in  the  Court  of  Session.  But  he  acqui- 
esced as  to  the  dismissal  from  the  place  of  clerk  of  the. 
convention. 

Young,  the  successor  of  Thomson,  was  elected  in  like  man- 
ner during  pleasure,  and  held  the  office  till  1669,  when 
Roughhead  was  chosen  in  the  same  terms. 

There  are  no  instances  of  any  other  appointment  produced 
until  we  come  to  that  of  Mr.  Dundas,  which  is  assumed  by 
the  Lord  Ordinary  to  have  been  for  life  ;  but  the  papers  do 
not  in  any  one  part  afford  any  thing  like  precise  evidence  of 
what  Mr.  Dundas*s  appointment  was.  The  only  reason  for 
supposing  that  he  had  been  appointed  for  life  is  to  be  found 
in  the  expression  "  with  benefit  of  survivorship,"  which  oc- 
curs in  Mr.  Cuningham's  appointment.  But  this  is  quite 
inconclusive  ;  for  it  may  only  mean  that  Gray  and  Cuning- 
ham  shall,  while  Dundas  lives,  be  together  joint-clerk  with 
him,  and  that  after  his  decease  they  shall  be  the  two  clerks, 
without  any  successor  being  appointed  to  Dundas.  Such  a 
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clause  was  quite  consisteut  with  the  fact  that  none  of  the 
three  held  for  his  own  life.  It  is  said  that  Bell  was  to  hold 
the  ofSce  on  the  same  terms  with  Dundas.  This  construction 
of  the  gift  made  it  of  primary  importance  to  ascertain  the 
tenure  of  Dundas.  But  this  is  not  done  otherwise 
^  than  by  referring  to  the  equivocal  clause  of  survivor-  *  168 
ship.  But  it  13  by  no  means  clear  that  the  words  imply 
the  identity  of  the  tenure  ;  they  rather  relate  to  the  exercise 
of  the  office.  He  (Bell)  ^*  is  to  exercise  the  said  office  as 
fully  and  freely  in  all  respects  as  John  Dundas  could  have 
done,  or  which  by  law  or  custom  appertains  to  the  office  of 
conjunct-clerk."  There  is  evidently  here  not  an  elliptical 
expression,  but  apparently  an  omission  of  certain  words ;  for 
it  says,  ^'  to  exercise  the  said  office  as  freely  and  fully  in  all 
respects  as  John  Dundas  could  have  done,  or  which  to  the 
office  of  conjunct-clerk."  It  must  mean,  ^^  and  to  do  things, 
or  to  receive  emoluments,  or  to  hold  rights,  which  to  the 
office  of  conjunct-clerk  of  the  royal  burghs  of  Scotland  by 
law  or  custom  does  not  appertain." 

The  clause  respecting  John  Gray  has  also  been  much  relied 
upon,  but  it  is  liable  to  the  observation  made  respecting  the 
clause  of  survivorship.  Indeed  it  is,  when  rightly  considered, 
a  provision  for  survivorsoip.  John  Gray  was  in  the  office.  It 
was  not  intended  to  remove  him,  but  only  to  add  Cuningham 
to  him  as  joint  conjunct-clerk,  in  such  manner  that  they  two 
should  be  one  clerk,  with  John  Dundas  as  the  other,  and  that 
whichever  of  the  two  outlived  the  other  should  be  the  sole 
colleague  of  John  Dundas.  But  the  whole  emoluments  of 
the  conjunct-clerk  were  to  be  John  Gray's.  In  other  words, 
he  was  an  elderly  man,  and  Mr.  Cuningham  was  to  be  his 
successor,  leaving  the  fees  to  him,  John  Gray,  for  his  life ; 
that  is,  the  convention  had  no  intention  of  removing  him 
while  he  lived.  But  if  this  clause  should  be  held  to  give 
'  John  Gray  a  life-interest  which  he  had  not  before  (a  very 
erroneous  construction),  or  to  prove  that  he  had  be- 
fore a  life-interest,  it  shows  nothing  as  *to  Cuning-  *159 
bam,  nay,  it  rather  would  exclude  his  claim  to  such  an 
interest.  The  claim  of  survivorship  between  him  and  Gray 
plainly  proves  nothing ;   but  for  that  clause   Cuningham's 
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office  would  have  ceased  upon  John  Gray^s  death.  It  was 
only  meant  to  continue  him,  notwithstanding  John  Gray's 
decease. 

It  is  not  to  be  denied  that  the  leaning  of  the  Scotch  law 
is  towards  affirming  the  interests  of  office-bearers  in  their 
offices,  preventing  summary  ejectments  without  proceeding  to 
declare  the  place  vacant ;  and  rather  taking  hold  of  circum- 
stances to  show  that  the  party  is  not  removable  without  fault, 
than  leaving  him  so  removable.  Nevertheless,  there  must  be 
something  to  show  that  an  office,  which  in  its  own  nature 
appears  to  be  one  held  during  pleasure,  is  given  for  life. 
Where  a  body  exists  in  the  way  we  find  this  convention  con- 
stituted, —  a  yearly  meeting  for  two,  or  at  most  three  days, 
of  persons  chosen  only  to  attend  such  meeting,  and  then  to 
cease  holding  any  functions,  falling  back,  as  it  were,  into  the 
several  bodies  which  had  deputed  them  for  the  special  occa- 
sion,—  the  last  thing  we  naturally  expect  is  that  such  a 
meeting  should  appoint  office-bearers  for  life.  Nothing  but  a 
continued  course  of  proceeding  can  make  us  suppose  that  such 
is  the  nature  of  the  office ;  and  in  this  case  that  course  ap- 
pears to  be  wholly  wanting. 

Reference  has  been  made  to  cases  for  the  purpose  of  show- 
ing that  such  offices  must  be  for  life,  or  it  is  possible  it  is  only 
meant  that  they  are  for  life,  unless  the  contrary  be  proved. 
These  cases  certainly  prove  nothing  of  the  kind ;  what  is  laid 
down  in  the  case  of  town-clerks  seems  to  proceed  upon  the 
nature  of  the  office,  which  the  Court  of  Session  has  held  to 

require  a  tenure  other  than  during  pleasure. 
■^  160  *  The  strongest  case  is  that  of  Simp%on  v.  Todd^  (a) 
in  which  the  Judges  said  that  the  public  duties  of  the 
office  were  important,  and  required  the  holder  **  to  be  under 
no  apprehension  of  being  ]iable  to  dismissal  at  the  pleasure, 
perhaps  at  the  caprice,  of  the  town  council ;  "  and  hence  they 
rejected  the  words  "  during  pleasure  "  in  the  appointment,  as 
incompatible  with  the  nature  of  the  office.  It  is  singular  that 
the  much  higher  office  of  Judge  in  the  Supreme  Court  should 
in  the  same  country  have  been  held  always  during  pleasure, 

(a)  3  Sh.  &  D.  150. 
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even  after  it  had  ceased,  and  it  only  ceased  by  statute,  to  be 
80  holden  in  England. 

But  when  the  case  of  Annan  v.  Farish  (a)  came  before  this 
House  by  appeal,  the  judgment  of  the  Court  below,  which 
proceeded  only  on  the  possessory  question,  was  affirmed,  with 
an  alteration  expressly  made  to  show  that  no  opinion  what- 
ever was  pronounced  upon  the  tenure  of  the  office.  Indeed 
that  judgment  below,  although  containing  words  liable  to 
misconstruction,  and  which  were  therefore  struck  out  here, 
had  also  an  express  reservation  of  any  right  which  the  appel- 
lants might  have  to  bring  an  action  of  reduction  for  setting 
aside  the  appointment. 

When  the  respondents  in  the  present  case  rely  on  prescrip- 
tion, they  must  rather  mean  something  analogous  to  prescrip- 
tion, such  as  long  usage :  for  certainly  it  is  not  easy  to  see 
how  the  emoluments  of  an  office  held  by  personal  election 
or  nomination  can  be  the  ground  of  prescription.  In  all  the 
cases  to  which  reference  is  made,  either  in  this  discussion  or 
by  text-writers,  who  mention  fees  of  office  as  capable  of 
prescription,  the  offices  appear  to  be  of  an  hereditary  de- 
scription, and  so  feudalized,  or  qtKui  feudalized;  as 
*  almost  all  offices,  and  indeed  almost  every  thing  else,  *  161 
became  in  process  of  time  all  over  Europe,  under  the 
feudal  system. 

Thus  the  cases  cited  by  Erskine  to  prove  this  position, 
Sheriff  of  Q-alloway  v.  Cassilis^  (6)  Douglaa  v.  Jedburgh^  (c) 
and  Callender  v.  Stirling^  (e2)  were  the  cases  of  heritable 
sheriffs ;  and  the  first  of  them  was  a  question  respecting  a 
servitude  claimed  in  right  of  a  landed  estate  possessed  with 
the  servitude  time  out  of  mind.  So,  too,  Cuningham  v. 
^linton  (e)  was  the  case  of  the  heritable  sheriff  of  Renfrew- 
shire ;  which  grant  being  "  cum  feodi»^^^  &c.,  the  Court  held 
'*  sufficient  to  ground  a  prescription."  Binghom  v.  For- 
far (jf)  was  the  case  of  a  heritable  constable ;  Murray  v. 
Mo89(K)  was  the  case  of  a  heritable  sheriff;  and  Hatter  v. 

(a)  15  Sh.  &  D.  107.  (6)  11  March,  1634. 

(c)  18  July,  1660.  (d)  11  July,  1672. 

(e)  27  December,  1709.  (g)  18  July,  1676. 
(A)  13  December,  1677. 
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Dundee  (a)  was  a  question  between  an  heritable  constable 
and  a  corporate  town ;  and  no  one  can  doubt  that  owners  of 
such  property  may  validly  prescribe  for  the  emoluments  be- 
longing to  it. 

That  a  body  like  the  convention,  by  continuing  to  pay  not 
to  one  clerk,  but  to  successive  clerks,  for  forty  years,  a  cer- 
tain salary,  thereby  gives  not  to  one  individual  but  to  every 
clerk  who  may  ever  after  be  employed,  a  prescriptive  title  to 
the  same  salary,  appears  to  be  a  proposition  neither  consistent 
with  the  nature  of  such  office,  nor  of  title  by  prescription. 
The  judgment  below,  therefore,  appears  to  me,  according  to 
the  best  opinion  I  have  been  able  to  form  upon  this  subject, 
to  which  I  have  certainly  paid  considerable  attention, 
*  162  unsupported  by  the  facts  of  the  case,  and  *  irreconcil- 
able with  any  legal  principle ;  and  I  should  recom- 
mend to  your  Lordships  that  it  be  reversed,  and  that  the 
appellants  (the  defenders  below)  be  assoilzied  from  the  con- 
clusions of  the  summons,  with  the  costs  below. 

Lord  Cottenham.  —  My  Lords,  I  entirely  concur  in  opinion 
with  my  noble  and  learned  friend.  The  interlocutor  appealed 
from  is  according  to  the  conclusion  of  the  summons.  It  there- 
fore declares  void  the  order  of  the  convention  for  reducing 
the  salaries  of  the  clerks.  It  declares  that  it  is  ultra  vire9 
of  the  convention  to  add  to  the  duties  of  the  clerks,  or  to  re- 
duce their  salaries  of  lOOZ.  per  annum  between  them ;  and  it 
declares  that  the  clerks  have  a  vested  life-interest  in  their 
office,  and  in  th$  fees,  salaries,  and  emoluments  thereof,  and 
that  each  of  them  is  entitled  to  a  salary  of  50Z.  for  each  suc- 
ceeding year  of  his  life. 

Before  adverting  to  the  debatable  ground  of  the  appeal,  I 
cannot  but  observe  that  it  is  only  since  the  11th  of  July, 
1815,  that  the  salary  has  been  of  the  present  amount,  when  it 
was  raised  from  252.  to  50Z.  by  the  voluntary  act  of  the  con- 
vention, at  which  sum  it  has  since  been  continued  by  annual 
vote ;  and  that  the  only  act  adding  to  the  duties  of  the  clerks 
is  that  of  the  15th  of  July,  1824,  which  abolished  the  office 

(a)  0  December,  1679. 
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of  recorder,  and  threw  the  duties  of  it  upon  the  clerks,  in 
which  they  have  ever  since  acquiesced,  and  they  do  not 
by  the  present  action  seek  to  be  relieved  from  the  effect  of 
that  order. 

.  Hie  pursuers  have  attempted  to  support  their  case,  and  the 
interlocutors  appealed  from,  by  insisting,  first,  that  the  Gen- 
eral Convention  of  the  Royal  Burghs  of  Scotland  is  a 
corporation  ;  secondly,  that  the  office  *  of  clerk  is  an  *  168 
office  for  life ;  and  thirdly,  that  the  salary  is  attached 
to  and  constitutes  part  of  the  office,  and  therefore  is  held  for 
life  also. 

Another  point  was  raised  at  the  bar,  namely,  that  the  pur- 
suers were  entitled  by  contract  to  the  salary  of  lOOL  per 
annum ;  but  this  I  put  out  of  the  subject-matter  for  consider- 
ation, because  there  is  neither  any  allegation  in  the  summons 
nor  any  proof  to  support  that  proposition.  I  proceed,  there- 
fore, to  consider  the  above  three  points. 

If  the  pursuers  should  be  found  to  have  failed  in  any  of 
these  three  points,  their  whole  case  must  fail.  I  think  they 
have  failed  in  all  three.  But  having  formed  a  very  decided 
opinion  upon  the  two  last,  I  abstain  from  putting  my  decision 
npon  the  first. 

The  term  ^*  corporation  "  is  certainly  used  in  a  much  more 
extended  sense  in  Scotland  than  in  this  country;  possibly, 
therefore,  the  term  may,  consistently  with  usage  in  other 
cases,  be  applied  to  the  convention ;  but  when  a  question 
arises  as  to  the  powers  and  liabilities  of  the  body,  which  must 
depend  upon  its  continued  existence  and  other  qualities  inci- 
dent to  a  complete  corporation,  the  nature  and  qualities  of 
the  body,  and  not  the  term  by  which,  in  the  looseness  of 
language,  it  may  have  been  designated,  ought  to  be  the  sub- 
ject of  inquiry.  In  such  a  case  the  term  *^  qtum  corpora- 
tion'' is  much  too  indefinite  upon  which  to  found  any 
conclusion. 

If  it  was  necessary  to  give  a  decided  opinion  upon  the  first 
point,  we  must  consider  how  a  body  of  men  appointed  for  a 
particular  purpose,  and  whose  meeting  is  declared  to  be  dis- 
solved when  that  purpose  is  effected,  can  be  considered  as  a 

corporation  in  that  sense  which  is  necessary  to  enable  them 
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*  164    to  bind  by  *  contract  those  who  may  in  a  subsequent 
year  be  appointed  for  a  siniilar  pofpose. 

The  second  point,  whether  the  office  af  derk  be  an  office 
for  life,  unless  decided  by  a  negative  of  the  first  proposition, 
must  be  matter  of  evidence  applicable  to  the  particular  oAce ; 
for  no  aid  can  be  derived  from  decisicms  that  town-clerks  and 
other  officers,  having  recognized  public  duties  to  perform, 
hwve  a  freehold  in  their  office. 

From  the  offices  held  by  the  pursuers,  they  must  be  8«p^ 
posed  to  have  access  to  all  the  evidence  capable  of  being  pro- 
duced upon  this  subject;  but  they  have  not  produced  any 
one  instance  of  a  grant  of  the  office  for  life.  All  the  instances 
that  have  been  produced  (and  scHne  are  of  an  early  period) 
are  expressed  to  be  '*  durii^  pleasure,"  or,  *^  as  fully  and 
freely  in  every  respect  as  any  of  their  predecessors  could  or 
might  have  done,  or  which  to  the  office  by  law  or  custom 
does  appertain ; "  which  appears  to  have  been  the  more 
modem  form,  and  which,  by  referring  to  the  former  ap- 
pointments, which  were  during  pleasure,  must  have  the  same 
construction  as  if  those  words  had  been  actually  used,  instead 
of  beii^  merely  adopted  by  reference. 

The  appointment  of  1808,  under  which  Mr.  Cuningham 
holds  the  office,  was  said  to  be  an  exception,  and  it  was 
argued  that  it  amounted  to  a  grant  to  him  of  the  office  for 
life.  I  think  it  is  plain  that  this  is  not  the  true  construction 
of  the  appointment.  The  object  was  to  secure  to  Mr.  Gray, 
the  old  clerk,  the  emoluments  of  the  office,  and  to  procure 
for  him  the  assistance  of  Mr.  Cumngham,  who  in  considerar 
Idon  for  such  unpaid  assistance,  was  to  succeed  Mr.  Gray* 
The  two,  therefore,  were  appointed  in  the  usual  form ;  that 
is,  to  hold  the  office  as  fully  and  freely  as  their 
*165  *  predecessors,  that  is,  during  pleasure,  with  survi- 
vancy  to  the  longest  liver  of  them ;  which  was  neces- 
sary to  continue  the  office  to  Mr.  Guniogham  after  Mr.  Gray's 
death.  And  then,  in  order  to  carry  the  arrangement  between 
the  parties  into  effect,  the  fees,  salaries,  and  emoluments  be^ 
longing  to  the  office  were  granted  to  Mr.  Gray  during  his 
natural  life.  This  could  not  affect  the  nature  of  the  office 
itself,  but  was  introduced  only  to  provide  that  Mr.  Guning- 
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ham  should  not  receive  anj  of  the  emoluments  of  the  office 
so  long  as  Mr.  Gray  lived ;  and  at  most  it  regarded  only  Mr. 
Gray,  and  had  no  reference  to  the  appointment  of  Mr.  Cun- 
ingham.  It  appears  to  me,  therefore,  that  the  second  prop- 
'osition,  that  the  office  was  for  life,  is  not  only  not  established, 
bat  that  the  evidence  proves  that  it  has  at  all  times  been  an 
office  during  pleasure  only.  But,  thirdly,  supposing  the  office 
to  be  for  life,  the  pursuer  had  to  prove  that  the  sahu^y  in  ques- 
tion was  incident  to  the  office.  The  question  is  not  one  of 
fees  or  perquisites,  but  of  annual  salary,  which  was  raised 
from  SOL  to  1002.  in  1815,  and  which  had  been  regulated  by 
an  aot  of  the  convention  in  1718.  Before  that  time  the 
emoluments  of  the  clerk  were  401.  ordinary  salary  and  202. 
gratuity ;  and  in  that  year  the  convention  directed  its  agent 
to  pay  502.  salary  for  the  future,  in  lieu  of  all  gratuity ;  and 
the  salary,  so  varied  from  time  to  time,  and  contended  to  be 
part  of  a  salary  incident  to  the  office,  appears,  upon  investi- 
gating the  proceedings  of  the  convention,  to  be  the  subject  of 
an  annual  vote  of  the  convention,  which  aimually  continued 
the  tax-roll  and  establishment  to  the  following  year. 

The  convention  having  no  property  wherewith  to  pay  its 
necessary  expenses,  what  is  so  annually  voted  is  raised  by  an 
assessment  upon  the  different  buighs ;  and  if  it  were 
necessary  to  go  so  &r  into  the  case,  it  *  would  be  diffi-  *  166 
cult  for  the  pursuers  to  show  how  the  right  to  which 
they  are  declared  entitled  by  the  interlocutors  appealed  from 
could  be  enforced ;  which  is  in  many  cases  no  bad  mode  of 
trying  the  validity  of  an  alleged  right.  It  is,  however,  suffi- 
cient for  the  present  purpose  to  say  that  it  appears  to  me 
that  the  right  of  the  clerk  to  the  salary  exists  only  in  the 
vote,  and  does  not  extend  beyond  the  period  embraced  in  the 
vote. 

For  these  reasons,  it  appears  to  me  that  the  pursuers  have 
failed  in  the  ground  upon  which  their  case  depended ;  and 
that  the  interlocutors  appealed  from  ought  to  be  reversed, 
and  the  defenders  assoilzied  from  the  conclusions  of  the  libel, 
with  expenses. 

LoBD  Campbhll. — My  Lords,  I  am  extremely  sorry  that, 
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in  this  case,  I  cannot  agree  with  my  noble  and  learned  friends 
who  have  preceded  me.  I  do  not,  on  the  one  hand,  think 
that  the  interlocutor  of  the  first  division  of  the  Couit  of  Ses- 
sion can  be  supported  to  its  full  extent ;  but  on  the  other,  I 
cannot  concur  in  the  proposed  judgment  simply  to  reverse 
that  interlocutor,  with  a  decerniture  that  the  defenders  should 
be  assoilzied  from  all  the  conclusions  of  the  libels  in  the  orig- 
inal and  supplemental  actions; — the  consequence  of  which 
would  be  that  the  pursuers  may  at  any  time  be  dismissed 
from  the  o£Gice  they  hold,  or  their  salary  may  be  reduced  to  a 
nominal  amount. 

In  the  first  place,  I  can  entertain  no  doubt  that,  by  the 
law  of  Scotland,  the  Convention  of  Royal  Burghs  is  a  corpo- 
ration capable  of  appointing  o£Gicers,  and  of  suing  and  being 
sued. 

This  body  has  existed  from  the  most  remote  times ;  it  has 
very  important  functions  in  the  regulation  of  trade ;  it 
•167  has  the  power  of  taxation;  and  although  of  *late 
years  it  has  only  sat  two  or  three  days  in  a  year,  there 
is  no  reason  why  it  might  not  sit  throughout  the  year,  or  at 
any  periods  when  occasion  might  require.  It  therefore  seems 
to  me  to  be  very  much  in  the  nature  of  the  municipal  corpora- 
tions with  which  we  are  so  familiar.  As  to  its  being  capable 
of  suing  and  being  sued,  there  are  repeated  instances  of  its 
having  brought  actions,  and  of  actions  having  been  brought 
against  it,  without  its  power  of  suing  and  being  sued  ever 
having  been  called  in  question. 

Secondly,  it  is  proved  that  the  office  of  clerk  has  existed  as 
an  office  under  the  corporation  from  the  remotest  times,  with 
fees  and  emoluments  belonging  to  it.  It  is  not  disputed  that 
the  pursuers  were  duly  appointed  to  this  office ;  but  a  great 
question  arises  as  to  their  tenure  of  this  office.  My  opinion, 
formed  after  the  best  consideration  I  have  been  able  to  bestow 
upon  the  subject,  is,  that  they  hold  it  <id  vitam  aut  cuipam.  I 
do  not  by  any  means  yield  to  the  argument  that,  fi*om  the 
nature  of  the  office,  it  must  necessarily  be  held  for  life  or  dur- 
ing good  behaviour.  I  do  not  think  the  authorities  show  that 
before  the  Scotch  Municipal  Corporation  Act,  the  town-clerk 
of  a  burgh  could  not  in  any  case  be  appointed  yearly  or  dur- 
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ing  pleasure  ;  and  if  there  had  been  such  a  rule  applicable  to 
the  town-clerk  of  a  burgh,  it  would  not  necessarily  extend  to 
this  office  under  the  Convention  of  Royal  Burghs.  I  look 
to  the  manner  in  which  this  office  has  been  held,  and  particu- 
larly to  the  appointment  of  the  pursuers* 

Three  instances  appear  in  the  17th  century  in  which  the 
appointment  was  expressly  during  pleasure.  Most  of  the 
other  appointments  appear  to  have  been  general,  with  power 
to  exercise  the  office  as  fully  as  the  predecessors  of  the  party 
appointed  had  done,  and  with  all  fees,  salaries,  and 
emoluments  belonging  to  *the  office.  Under  such  *168 
appointments  the  clerks  have  enjoyed  the  office  for 
life ;  and  in  the  cases  cited  of  the  removal  of  Sir  William 
Thomson,  although  misconduct  was  alleged,  the  order  remov* 
ing  him  begins  in  these  words :  **  The  royal  burrows  met  in  a 
general  convention,  taking  to  their  serious  consideration  that 
Sir  William  Thomson  was  elected  clerk  to  the  said  conven- 
tion during  their  pleasure  allenarlie,  and  that  thereby  it  is  in 
their  power  to  declare  the  said  place  vacant  so  often  as  they 
shall  find  it  meet  and  expedient  for  their  service  and  afiairs." 
The  reason  assigned  for  their  being  able  to  declare  the  office 
vacant  is,  that  he  was  appointed  ^^  during  their  pleasure  allen- 
arlie.'* I  think  the  fair  inference  is,  that  although  the  mem- 
bers of  the  convention  might  appoint  a  clerk  ^^  during  pleasure 
allenarlie  "  if  they  chose,  a  general  appointment  by  them  was 
to  be  construed  an  appointment  for  life. 

But  Mr.  Cuningham's  appointment  I  consider  for  life  by 
express  words.  On  the  18th  of  July,  1808,  an  appointment 
was  made  in  the  following  terms :  *^  There  was  read  a  resigna- 
tion from  Mr.  John  Gray,  writer  to  the  signet,  conjunct  town- 
clerk  of  Edinburgh,  of  his  office  of  conjunct-clerk  to  the 
general  convention,  agreeable  to  what  he  intimated  yester- 
day ;  and  the  same  having  been  accepted  of,  the  preses  moved 
that  Mr.  John  Gray  and  Mr.  Charles  Cuningham,  writer  to 
the  signet,  conjunct  town-clerk  of  Edinburgh,  be  elected  into 
the  office  of  conjunct-clerk  to  the  convention,  along  with  John 
Dundas,  writer  to  the  signet,  with  the  benefit  of  survivorship : 
which  motion  having  been  seconded  by  the  commissioner  for 
Perth,  and  the  roll  having  been  called  and  the  votes  marked, 
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carried  approval  by  a  majority  of  26  to  8.  Whereupon  the 
said  John  Gray  and  the  said  Charies  Cuninghiam  were 
•  169  duly  elected  into  the  office  of  conjunct-clerk  •  to  the 
General  Convention  of  the  Royal  Burghs,  along  with 
the  said  John  Dundas,  with  survivancy  to  the  longest  liver  of 
them  the  said  John  Gray  and  Charles  Cunmgham :  and  the 
convention  granted,  and  hereby  grant,  power  to  them,  or 
either  of  them,  to  exercise  the  said  office  as  fully  and  freely 
in  every  respect  as  any  of  their  predecessors  could  Or  might 
have  done,  or  which  to  the  office  of  conjunct-clerk  to  the 
royal  burghs  of  Scotland  by  law  or  custom  does  appertain ; 
giving  and  hereby  granting  to  the  said  John  Gray  the  fees, 
salaries,  and  emoluments  belonging  to  the  said  office,  during 
his  natural  life.  Whereupon  the  said  John  Gray  and  Charles 
Cuningham  accepted  of  the  said  office,  and  gave  their  oath 
de  fideli  adminiitratione^  and  qualified  to  government  by 
taking  the  oath  of  allegiance,  and  signing  the  same  with  the 
assurance." 

Gray  was  appointed  with  all  fees,  &c.,  during  his  natural 
life.     How  he  should  be  entitled  to  receive  the  fees  during 
his  natural  life,  unless  he  was  appointed  during  Kis  natural 
life,  I  confess  I  do  not  understand.    Gray  being  appointed 
during  his  natural  life,  Cuningham,  the  conjunct-clerk,  was 
appointed  along  with  him,  "  with  benefit  of  survivorship," 
and  "  survivancy  to  the  longest  liver  of  them  the  said  John 
Gray  and  Charles  Cuningham."    I  hardly  know  what  lan- 
guage could  more  strongly  have  expressed  the  intention  to 
appoint  both  for  life ;  and  it  does  seem  strange  to  me  to  sup- 
pose that  Cuningham  could  have  been  discharged  during  the 
life  of  Gray ;  and  still  more  so,  that  if  he  held  during  the 
life  of  Gray,  he  might  be  discharged  upon  his  death,  which 
hardly  seems  consistent  with  the  benefit  of  survivorship. 
The' appointment  of  the  pursuer  BeH  took  place  on  the 
9th   of  July,   1816,    and   is   thus  recorded:   "The 
*  170    *  preses  acquainted  the  convention  that  a  vacancy  in 
the  office  of  conjunct  principal   ckrk  to  the  royal 
burghs  had  taken  place,  in  consequence  of  the  decease  of 
Mr.  John  Dundas.      The   commissioner  for  Glasgow  then 
proposed  that  Mr.  Carlyle  Bell,  writer  to  the  signet,  and  one 
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of  the  conjimot  town-^lerkB  of  Edinburgh,  Bhould  be  elected 
to  fill  the  vacancy :  which  having  been  seconded  by  the  com^ 
ariflBioQer  for  Aberdeen^  the  said  Carlyle  Bell  was  unani- 
mously elected  into  the  said  office:  and  the  convention 
gtflfnted,  and  hereby  grant,  full  power  to  him  to  execute  the 
8»d  office  as  folly  and  freely  in  all  respects  as  the  said  John 
Dundas  or  any  of  his  predecessors  could  have  done,  or  which 
by  law  or  custom  appertains  to  the  office  of  conjunct^derk  to 
&e  General  Convention  of  the  Royal  Burghs  of  Scotland; 
giving  and  granting  to  the  said  Carlyle  Bell  the  whole  fees, 
salaries,  and  emoluments  belonging  to  the  said  office*  And 
the  said  Carlyle  Bell  being  present,  accepted  of  the  said 
office ;  and  having  been  sworn  d4  fideli^  he  qualified  to  gov- 
ernment by  taking  the  oath  of  allegiance,  and  signing  the 
same  with  the  assumnc^." 

Here,  while  Cuningham  held  the  office  of  conjunct-clerk 
for  life,  Bell  is  appointed  as  his  colleague,  **  to  exercise  the 
sttd  office  as  fully  and  freely  in  all  respects  as  John  Dundas 
or  any  of  his  predecessors  could  have  done,  or  which  by  law 
or  custom  appertains  to  the  office  of  conjunct-clerk  to  the 
General  Convention  of  the  Royal  Burghs  of  Scotland/' 
John  Dundas  does  not  appear  to  have  been  expressly  ap- 
pointed for  life  ;  but  John  Gray  had  been  expressly  appointed 
for  life,  and  John  Gray  wad  one  of  the  predecessons  of  Cun- 
ingham. For  these  reasons  I  think  that  both  the  pursuers 
were  appointed  ad  vUam  aut  cutpam. 

But  it  is  said,  under  the  defender's  third  plea  in 
*  law,  that  the  members  of  the  convention  are  fluctu-  *  171 
ating ;  that  they  are  elected  only  for  a  short  period ; 
and  that  they  cannot  bind,  their  successors  by  any  such  ap- 
pointment. I  do  not  consider  that  there  is  the  slightest 
weight  in  this  objection,  which  was  so  much  relied  upon  in 
the  Court  below.  The  individual  members  of  the  corporation 
ire  fluctuating,  and  are  elected  for  a  short  period  of  time ; 
but  the  corporation  itself,  the  ens  legU^  is  perpetual ;  and  the 
lawful  acts  which  it  does  are  binding  upon  it  when  the  indi- 
viduals through  whose  instrumentality  the  acts  were  done 
have  ceased  to  be  members.  A  municipal  corporation  would 
lose  none  of  its  powem  or  attributes,  although  by  its  con- 
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struction  all  the  members  of  the  corporation  should  be  elected 
for  one  year  only. 

If  the  pursuers  have  a  freehold  in  their  office,  it  follows 
that  they  cannot  be  deprived  of  the  just  emoluments  of  it, 
any  more  than  they  can  be  arbitrarily  dismissed  from  it.  Now 
I  consider  50L  a  year,  to  the  two  jointly,  as  the  just  emolu- 
ments of  the  office.  A  salary  to  this  amount,  in  lieu  of  fees 
and  perquisites,  had  been  received  by  the  conjunct-clerks  for 
a  period  much  longer  than  is  necessary  to  give  a  prescriptive 
right,  by  the  law  of  Scotland,  before  1815 ;  it  was  then  raised 
to  100^  a  year :  but  I  do  not  think  that  the  members  of  the 
convention  were  precluded  from  again  lowering  it,  at  their 
discretion,  to  the  ancient  amount,  if  they  thought  that  this 
was  just,  from  a  diminution  of  the  business  to  be  done,  or  any 
change  in  the  times.  The  consequence  would  be,  that  the 
order  of  1834,  reducing  the  salaiy  of  Messrs.  Cuningham  and 
Bell,  for  discharging  the  office  of  principal  clerk  to  the  con- 
vention, to  502.,  is  valid  and  ought  not  to  be  disturbed  ;  but 
that  the  order  of  1885,  reducing  the  salary  to  35Z.  a 
*  172  year,  is  ultra  vireSy  and  *  should  be  declared  void. 
This  is  the  view  of  the  case  taken  by  the  Lord  Ordi- 
nary, with  whom  I  entirely  concur.  But  the  first  decision 
of  the  Court  has  gone  much  further,  and  *^  decreed  and  de- 
clared in  terms  of  the  original  and  supplemental  libels ; "  the 
conclusions  being  that  both  orders  should  be  rescinded,  and 
that  it  should  be  declared  to  be  ultra  mres  of  the  convention 
to  add  to  the  duties  of  the  pursuers  without  their  consent, 
and  that  they  are  entitled  to  hold  for  life  at  a  salary  of  1002. 
a  year. 

I  think  the  convention  caimot  change  the  nature  of  the 
office  ;  but  it  is  possible  that  new  duties,  as  conjunct-clerks, 
might  lawfully  be  cast  upon  them. 

My  humble  advice  to  your  Lordships  would  have  been  to 
alter  the  interlocutor  of  the  first  division :  but  I  cannot  wish 
that  your  Lordships  should  not  be  guided  by  the  advice  of 
my  noble  and  learned  friends,  who  are  so  much  more  compe- 
tent to  come  to  a  right  conclusion ;  and  I  presume,  therefore, 
that  the  interlocutor  must  be  reversed,  with  an  absolvitur  to 
the  defenders  on  all  the  conclusions  of  the  libel. 
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LoBD  Brougham.  —  My  Lords,  I  take  it  for  granted,  that 
although  my  noble  and  learned  fnend  differs  from  us  on  one 
part  of  the  case,  there  will  be  no  difference  of  opinion  as  to 
the  costs ;  but  that,  if  we  reverse  the  interlocutors  and  as* 
soiLde  the  defenders,  they  ought  to  have  the  costs^  below. 

Lord  Campbell.  —  Clearly. 

(The  interlocutors  were  reversed,  with  directions.) 
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♦173     ♦LORD  ADVOCATE  v.  LORD  DUJfGLAS. 


Appellant* 


1841. 

The  Lord  Advocate  of  Scotland,  in  name  '  i 

and  on  behalf  of  Her  Majesty,  and  of  the 

Commissioners  of  H^r   Majesty's  Woods 

'  and  Forests  .    • 

The  Hon.    Cospatbtck   Alexander   Home,  \ 
Lord  Dunolas,  and  Captain  Robert  Cun-  >  Eetpondents. 

NINGHAM ) 

(First  Appeal.) 

The  said  Lord  Dunolas  and  Robert  Cun-  )  AnnellariJU 

NINGHAM .) 

Her  Majesty's  Officebs  of  State  fob  Scot- 
land, and  the  Lord  Advocate,  on  behalf 
of  the  Commissioners  of  Woods  and  For- 
ests       

(Second  Appeal.) 


liespondenU. 


Powers  and  Prerogatives  of  the  Crown,     Grant  of  an  Office  for 

life  of  Grantee. 

The  office  of  chamberlain  and  collector  of  reyennes  payable  to  the  Crown 
out  of  Ettrick  Forest  was  granted  by  Geo.  4  to  Loid  D.  for  his  life, 
with  a  yearly  salary,  **  as  well  in  consideration  of  the  office  as  out  of 
royal  bounty  and  favour,"  to  be  paid  out  of  the  moneys  of  the  collec- 
tion ;  and  if  they  should  be  insufficient,  out  of  the  Crown  revenues 
.  of  other  lands  in  Scotland.  The  salaiy  exceeded  the  moneys  collected, 
and  was  paid  out  of  them  and  the  o^er  Crown  revenues,  for  several 
years  after  the  demise  of  Geo.  4. 

Held^  that  the  grant,  under  disguise  of  a  grant  of  an  office,  was  in  reality 
a  grant  of  a  pension,  to  endure  beyond  the  life  of  the  royal  grantor, 
and  was  so  far  an  ill^al  alienation  of  the  Crown  property.  {Injra^ 
p.  215.) 

TiUe  to  sue.     Officers  of  State.    Lord  Advocate.     Commissioners 

of  Woods  and  Forests, 

Semble,  1.  That  the  officers  of  state  in  Scotland  are  the  proper  parties  to 
pursue  an  action  to  set  aside  an  ill^al  grant  of  the  property  of  the 
Crown  in  that  country.    (Pages  178, 213.) 
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2.  That  snobaiii  action  brought  by  the  JaM  Advocate  in  name  and  oil  be* 
ball  of  the  Crown,  withont  a  special  warrant,  is  incompetent,  altiiongh 
be  obtains  ancb  warrant  in  the  course  of  the  proceedings.  (Pages 
178,  213.) 

3.  That  in  such  action  the  Lord  Advocate  and  the  Commissioners  of 
Woods  and  Forests  have  no  title  to  sue.     (Pages  178,  218.) 

Practice*    Mqpiy.     Ccfim»dftyr  the  Oravm, 

*  Where  tiie  Crown,  by  any  of  its  bfficers,  is  a  party  respondent  in  an  *  174 
appeal,  it  is  not  the  usage  of  the  House  of  Lords  to  allow  the 
counsel  for  the  Crown  a  general  reply,  after  the  reply  for  the  appellani. 
(Infra,  Pages  199,  200.)  > 

OoBts. 

The  Lord  Advocate  of  Scotland,  or  other  officer  of  the  Cro'vm,  suing  on 
behalf  of  the  Crown,  or  in  matters  in  which  the  Crown  is  interested, 
is  not  liable  to  pay  costs  to  the  opposite  party,  even  though  the  suit 
may  have  been  improperly  instituted.     (Pages  184,  201-218.) 

Competencff  df  Appeal, 

Against  any  judgment  awarding  such  costs  an  appeal  may  be  brought, 
notwithstanding  the  general  rule  that  no  appeal  lies  for  costs.  (Pages 
184,  201-218.)  • 

Hecognizances. 

And  the  Lord  Advocate  or  other  officer  of  the  Crown,  bringing  that  ap- 
peal, is  not  required  to  enter  into  recognizances  to  answer  the  costs  of 
the  appeal.     (Pages  184,  201-213.) 

May  9,  1841.    February  18,  21,  22,  28;  August  2, 1842. 

Thbb  appeals  were  brought  against  several  interlooutors 
of  the  Court  of  Session  in  Sootlandy  in  two  actiom  instituted 
there,  in  different  forms,  but  with  the  same  object ;  namely, 
to  rescind  a  grant  made  to  Lord  Donglae  of  *^  the  office  of 
chamberlain  and  collector  of  the  rents,  revenues,  feu-duties, 
and  other  casualties  of  superiority  payable  to  the  Crown  out 
of  the  lands  and  lordship  of  Ettrick  Forest^  in  the  shire  of 
Selkirk^  port  of  the  hereditary  revenues  of  the  Crown  of 
Scotland." 

That  office  becoming  vacant  by  the  death  of  Mr.  Alex- 

^  See  O'Connell  v.  The  Queen,  11  CL  &  Fin.  231. 
^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1463,  note  (2),  1465, 1466;  Hope 
V.  Carnegie,  L.  K.  4  Ch.  App.  264. 
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ander  Pringle  in  the  year  1827,  was  then  granted  to  Lord 
Dunglas  for  his  life  by  King  George  4,  by  commission 
under  the  Great  Seal  of  Scotland,  issuing  on  a  warrant 
under  his  Majesty^s  sign-manual,  dated  the  27th  of  July, 
1827,  with  power  to  appoint  a  deputy  or  deputies  to  collect 
and  account  for  the  said  revenues  to  his  Majesty's  receiver- 
general  in  Scotland.  ^*  And  his  said  Majesty,  as  well  in  con- 
sideration of  the  said  office  as  out  of  his  royal  bounty  and 
favour  to  the  said  Lord  Dunglas,  granted  to  him  a  yearly 
salary  of  300Z.  sterling,  and  202.  sterling  to  his  deputy  or 
deputies ;  both  salaries  to  be  paid  during  the  life  of 
*  175  Lord  Dunglas,  out  of  the  moneys  of  *  the  said  collec- 
tion ;  and  whenever  they  come  short,  out  of  the  first 
and  readiest  of  the  rents,  revenues,  &c.,  payable  to  the  Crown 
out  of  the  lands  and  lordship  of  Dunbar."  Mr.  Pringle  had 
500Z.  a  year. 

Lord  Dunglas  having  entered  on  the  office  by  virtue  of  this 
commission,  and  found  securities  in  the  Exchequer  for  his 
intromissions,  according  to  the  usual  practice,  appointed 
Captain  Robert  Cunningham  to  be  his  deputy.  They  col- 
lected the  rents  and  revenues  of  Ettrick  Forest,  duly  ac- 
counted for  them  in  the  Exchequer,  and  received  their 
respective  salaries,  from  the  time  of  their  appointments, 
without  interruption  or  question  of  their  rights,  untQ  the 
year  1834.  The  annual  amount  collected  by  them  during 
that  time  was  285Z. ;  the  difference  between  that  sum  and 
820Z.,  the  amount  of  the  salaries,  being  paid  to  them,  accord- 
ing to  the  terms  of  the  grant,  out  of  the  revenues  of  the 
lordship  of  Dunbar.  The  attention  of  the  House  of  Com- 
mons was  drawn  to  the  subject  in  1834,  after  the  passing  of 
the  Act  3  &  4  Will.  4,  c.  69,  herein  after  mentioned ;  and  a 
resolution  was  passed  directing  the  law  officers  of  the  Crown 
in  Scotland  to  institute  proceedings  to  set  aside  the  grant. 

Accordingly,  in  May,  1834,  an  action  of  reduction  wa& 
raised  in  the  Court  of  Session  against  Lord  Dunglas,  who,  in 
the  terms  of  the  summons,  was  called  *^  to  answer,  at  the 
instance  of  the  Right  Honourable  F.  Jeffrey,  our  Advocate, 
for  and  in  name  and  behalf  of  us,  and  of  the  Commissioners 
of  our  Woods,  Forests,  Land  Revenues,  Works,  and  Build- 
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ings,  in  terms  of  an  Act  passed  in  the  8d  and  4th  years  of  our 
reign,  c.  69,  and  Acts  therein  recited,  —  pursuers  ;  to  whose 
great  hurt  and  prejudice,  as  acting  for  us  and  the  pub- 
Kc  in  virtue  of  the  said  Acts,  the  warrant  *  and  grant,  *  176 
letters-patent  or  commission,  aftei'  mentioned,  were 
made,  given,  or  granted."  The  summons,  after  setting  forth 
the  royal  warrant  and  commission,  stated,  as  grounds  of 
reduction  thereof,  '^  first,  that  they  were  informal  and  incom- 
plete :  secondly,  that  King  George  4,  our  royal  predecessor, 
had  no  power  to  make  or  grant  the  same :  thirdly,  that  the 
said  warrant  and  commission,  in  so  far  as  they  granted  to 
the  defender,  for  his  life,  an  annuity  or  yearly  salary  out  of 
the  rents,  revenues,  Ac,  of  the  lands  and  lordships  of  Ettrick 
Forest  and  Dunbar,  forming  parts  of  the  hereditary  land 
revenue  of  the  Grown  in  Scotland,  were  tdtra  vires  of  his 
said  Majesty,  inasmuch  as  the  said  liereditary  revenue,  hav- 
ing been  surrendered  without  reserve  to  the  disposal  of  Par- 
liament, on  the  accession  of  his  said  Majesty,  was  afterwards 
settled  upon  his  said  Majesty  for  his  life  only ;  whereby  it 
was  incompetent  for  him  to  alienate  or  burden  the  same  in 
any  way  by  grants  to  have  effect  beyond  his  demise :  fourthly, 
that  the  settlement  of  the  said  hereditary  revenue,  so  made 
on  his  said  late  Majesty  for  his  life,,  having  come  to  an  end  on 
his  demise,  the  same  was,  upon  our  accession,  again  placed 
by  us  at  the  disposal  of  Parliament,  and  by  them  made  part 
of  the  consolidated  fund,  and  subsequently  vested  in  our  Com- 
missioners of  Woods,  Forests,  &c.,  in  terms  of  the  said  Act  of 
the  3d  and  4th  years  of  our  reign  above  referred  to  ;  whereby 
we  and  the  said  commissioners  have  now  the  sole  and  un- 
doubted right  to  collect  and  dispose  of  the  whole  hereditary 
and  land  revenues  of  the  Crown  in  Scotland,  as  they  existed 
at  the  time  of  the  accession  of  his  said  late  Majesty  King 
George  4 ;  and  the  said  warrant  and  commission  are  granted 
in  violation  of  our  rights,  and  have  the  effect  of  dimin- 
ishing the  amount  of  our  hereditary  land  *  revenues  in  *  177 
Scotland."  The  summons  concluded  for  reduction  of 
the  said  warrant  and  commission,  with  all  deputations  founded 
thereon ;  and  that  it  might  be  declared  by  decree  of  the 
Court  that  the  same  were  void  ab  initio;  and  that  Lord 

[  167  ] 


*  17T  CASES  IN  THE  HOUSE  OF  LOBUS. 

DuDglas  and  his  deputy  might  be  ordered  to  desist  from  ool- 
leotiog  or  intromittizig  with  the  said  rents,  revenues,  &Cm  &nd 
might  be  further  ordered  to  repay  to  the  pursuer,  with  inter- 
est, all  the  moneys  received  by  him  or  his  deputy  by  virtue  of 
the  said  warrant  and  commission. 

To  this  action  Lord  Dunglas  took  preliminary  defences: 
first,  that  the  pursuer,  prosecuting  on  behalf  of  the  Com- 
missioners of  Woods  and  Forests,  had  no  title  to  claim 
repayment  of  the  salary  paid  to  the  defender  or  his  deputy 
during  the  life  of  King  George  4,  out  of  whose  hereditaiy 
revenue  the  salary  was  paid :  secondly,  that  all  parties  were 
not  called ;  for  that,  as  the  summons  sought  reduction  of  the 
deputation  granted  by  the  defender,  and  repayment  of  the 
salary  paid  to  the  deputy,  he  ought  to  have  been  made  a 
party  to  the  action. 

The  Lord  Ordinary,  by  an  interlocutor  pronounced  on  the 
25th  of  June,  1834  (the  first  appealed  &om),  reserved  con- 
sideration of  the  first  defence,  viz.,  the  want  of  title  to  pur- 
sue, till  the  merits  of  the  cause  should  come  to  be  disposed 
of,  and  allowed  the  second  defence  to  be  well  founded ;  but 
as  the  pursuer  was  willing  to  bring  the  deputy  before  the 
Court  by  supplementary  action,  sisted  process,  in  order  that 
such  action  might  be  brought. 

Such  supplementary  action  was  brought  accordingly  against 
Captain  Cunningham :  it  differed  from  the  first  action  only  by 
the  addition  of  the  deputation  granted  to  him  by  Lord  Dun- 
glas, and  of  words  adapted  thereto  in  the  conclusions  of  the 

summons. 
*  178  *  Both  actions  having  been  conjoined,  the  two  de- 
fenders gave  in  joint  defences,  as  well  preliminary  as 
on  the  merits ;  the  preliminary  defence  being  in  these  terms: 
^^  The  Commissioners  of  Woods  and  Forests  are  not  empow- 
ered by  the  statute  (a)  to  challenge  an  appointment  granted 
by  the  Crown  for  the  collection  of  its  revenues.  Any  such 
challenge,  if  competent  at  all,  can  only  be  instituted  at  the 
instance  of  the  officers  of  state." 

A  record  was  afterwards  made  up,  which  was  accompanied 
by  this  defence,  as  the  first  plea  in  law  for  the  defenders. 

(a)  3  &  4  Wm.  4,  c.  69. 
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Revised  cases  haviag  been  subsequently  puiepared,  the  Lord 
Oidinaiy  reported  tiiereon  to  the  second  division  of  the 
Court ;  and  the  Lords  of  that  division,  on  advising  the  cases, 
ordered  a  hearing  in  presence  upon  the  whole  cause,  and 
allowed  the  parties  to  lodge  .additional  dooui^ents.  Previous 
to  that  hearing,  a  special  waraant,  under  his  then  Majesty's 
a^-nanual,  to  the  Lord  Advocate,  was  obtained  and  lodged 
in  process,  purporting  to  isatify  the  whole  proceedings  in  ihe 
said  actions,  and  to  authorize  the  Lord  Advocate  to  follow  up 
the  sanie. 

After  the  hearing,  the  Losds  of  the  second  division,  on  the 
24th  of  December,  1836,  pronounced  this  interlocutor  (the 
second  iq>pealed  from) :  ^^  The  Lords,  &c.,  sustain  the  objec- 
tion to  the  title  of  the  pursuers  to  insist  in  their  actions ; 
dismiss  the  same  accordingly,  and  decern ;  find  the  Commis- 
sioners  of  Woods  and  Forests  liable  to  the  defenders  in  the 
expenses  of  process ;  allow  the  aocowits  to  be  given  in,  and 
thereafter  remit  to  the  auditor  to  tax  the  same  and  to 
report."  (a) 

*  Their  Lordships,  iqpon  the  coming  in  of  the  acr  *  179 
counts  of  the  taxed  costs,  finally  disposed  of  the  case 
on  the  10th  of  February,  1837,  by  this  interlocutor  (the  third 
appealed  &om) :  ^^  The  liords  having  advised,  this  account, 
with  the  report  of  the  auditor  thereon,  approve  of  the  same, 
and  decern  for  payment  to  the  defenders  of  2842. 14«.  Sd.  of 
expenses  of  process,  together  with  the  dues  of  extract ;  and 
allow  this  decree  to  go  out  and  b^  extracted." 

,     LORD  DUKGLAS  «.   OFFICERS  OF  STATE. 

On  the  6th  of  February,  1837,  a  new  action  was  instituted 
in  the  Court  of  Session  against  Lord  Dunglas  and  Captain 
Cunningham,  **  at  the  instance  of  our  well-beloved  cousins, 
&c.,  William  Duke  of  Argyle,  Keeper  of  our  Great  Seal  of 
Scotland ;  Robert  Viscovnt  Melville,  Keeper  of  our  Privy 
Seal  of  Scotland  ;  the  Right  Hon.  William  Dundas,  our  Clerk 
Register ;  David  Boyle,  our  Justice  Clerk ;  and  John  ArcM- 

(a)  Their  Lordships'  reasons  for  this  judgment  are  fully  giyea  in  the 
report  of  the  case,  in  15  Dun.  B.  ^  M.  814. 

[159] 


*  179  CASES  IN  THE  HOUSE  OP  LORDS. 

bald  Murray,  our  Advocate,  our  officers  of  state  for  Scot- 
land, for  our  interest ;  and  the  said  Right  Hon.  J.  A.  Murray, 
our  Advocate,  for  and  in  name  and  behalf  of  the  Commission- 
ers of  our  Woods,  Forests,  &c.,  in  terms  of  an  Act  passed  in 
the  3d  and  4th  years  of  our  reign,  c.  69,  and  Acts  therein 
recited,  for  any  right  or  interest  they  have  in  the  premises,  — 
pursuers ;  to  whose  great  hurt  and  prejudice  the  warrant  and 
grant,  letters-patent  or  commission,  and  deputation  and  fac- 
tory, after  mentioned,  were  made  and  granted ;  and  having 
respectively  right,  title,  and  interest  to  prosecute  and  follow 
forth  the  action  and  conclusions  underwritten."  The  sum- 
mons in  this  action  set  forth  the  warrant  and  commission  and 
deputation  verbatim^  as  in  the  former  conjoined  actions,  and 

contained  the  same  grounds  of  reduction,  with  this 
*  180   qualification  of  the  denial,  in  the  said  second  *  ground 

of  reduction,  of  George  4's  power  to  make  the  said 
grant ;  viz.,  **•  at  least  to  the  effect  of  the  said  warrant,  com- 
mission, &c.,  enduring  or  having  effect  beyond  the  period  of 
his  said  Majesty's  demise  ;  "  and  with  the  addition  of  a  new 
(the  third)  ground  of  reduction,  viz.,  that  the  said  warrant, 
commission,  &c.,  under  the  narrative  and  disguise  of  a  grant 
of  the  office  of  chamberlain  or  collector  of  the  rents,  &c.,  of 
Ettrick  Forest,  was  and  is  unwarrantable,  illegal,  and  inept, 
as  an  alienation,  and  for  a  period  exceeding  the  reign  of  bis 
Majesty  grantor  thereof,  of  the  whole  revenues  of  the  lands 
and  lordship  specified  in  said  grant,  and  also  of  a  large  part  of 
the  rents,  &c.,  of  the  lordship  of  Dunbar."  This  summons 
also  contained  the  same  subsidiary  conclusions  for  interdict 
and  repetition  against  the  defenders,  except  that  tl\p  repe- 
tition was  limited  to  the  moneys  received  by  them  since  the 
accession  of  King  William  4  to  the  Crown. 

Against  this  new  action  the  defenders  thereto  stated  a 
preliminary  defence  of  the  previous  action  for  the  same  pur- 
pose. They  were  met  with  the  statement  that  the  judgment 
in  the  previous  suit  was  final,  and  that  that  was  no  longer  a 
pending  action.  There  was  not  then  any  intimation  of  an 
appeal  against  the  judgment  in  that  suit.  The  Lord  Ordinary, 
by  an  interlocutor  of  the  20th  of  May,  1837,  reserved  to  the 
defenders  the  benefit  of  the  objection,  and  ordered  defences 
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on  the  meritB.  Such  defences  were  lodged  accordingly ;  and 
the  defenders  submitted  that  they  ought  to  be  assoilzied  from 
the  conclusions  of  the  action,  on  the  following  among  other 
grounds:  — 

1.  It  was  not  beyond  the  powers  of  his  late  Majesty  Geo.  4 
to  appoint  the  defender  (Lord  Dunglas)  chamberlain 

of  Ettrick  Forest,  during  the  whole  period  of  *  his  life,    *  181 
for  the  purpose  of  collecting  the  revenues  of  the  Forest, 
with  a  salary  for  the  performance  of  that  duty. 

2.  The  reasons  of  reduction,  in  so  far  as  rested  on  the  sup- 
position of  the  hereditary  revenue  of  the  Crown  of  Scotland 
having  been  surrendered  to  the  disposal  of  Parliament  by  his 
said  late  Majesty,  are  ill-founded,  inasmuch  as  no  surrender 
was  ever  made,  his  late  Majesty  having  enjoyed  and  possessed 
the  income  of  his  hereditary  revenue  in  Scotland  until  his 
demise. 

8.  The  defenders'  appointments  are  effectually  protected 
by  the  provisions  of  the  statutes  passed  during  the  present 
reign  (of  Will.  4),  in  respect  that  they  expressly  declare,  1st, 
That  the  hereditary  revenues  shall  only  be  surrendered  under 
the  burden  of  all  such  grants  as  those  in  favour  of  the  de- 
fender: 2d,  That  they  shall  only  be  transferred  to  the 
consolidated  fund  under  burden  of  the  annual  sums  or  pen- 
sions charged  upon  it:  and  8d,  That  no  appointment  of 
chamberlain  or  collector  shall  be  made  void  by  the  passing 
of  the  Act;  but  that  every  such  chamberlain  or  collector 
shall  continue  in  office  until  his  death  or  resignation. 

4.  As  the  defender  Lord  Dunglas's  appointment  has  been 
recognized  and  sanctioned  by  the  Crown  since  the  demise  of 
his  late  Majesty  (Geo.  4),  while  in  the  full  knowledge  of  the 
provisions  contained  in  it,  the  pursuers  are  barred  from  reduc- 
ing it,  by  acquiescence  and  homologation. 

5.  The  conclusions  of  the  summons  for  repetition  are 
groundless.  The  defenders  have  discharged  the  duties  in 
consideration  of  which  their  salaries  were  granted. 

6.  At  all  events,  as  the  defenders'  salaries  were  paid 

in  the  full  knowledge  of  the  terms  of  their  *  appoint-  *  182 
ments,  they  are  protected  from  all  claim  of  repetition 
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on  the  plea  of  tiieir  salaries  having  been  •iontf  fide  pereepti  et 
eoMumptu 

A  record  was  afterwards  made  up  and  closed  upon  revised 
condescendences  and  answers,  with  notes  of  pleas  in  law  for 
each  party.  The  pleas  for  the  defenders  consisted  of  their 
said  grounds  of  defence;  and  those  for  the  pursuers,  of 
the  grounds  of  reduction  and  conclusions  of  the  summons 
before  stated;  and  they  farther  insisted  that  the  appoint- 
ments of  the  defenders,  and  their  salaries,  expired  by  the 
demise  of  King  George  4,  and  that  from  that  time  they  were 
bound  to  repay  to  the  pursuers  all  the  moneys  received  and 
retained  by  them  in  virtue  of  their  appointments ;  and  added, 
in  answer  to  the  defenders'  said  fourth  plea,  that  there  were 
no  grounds  on  which  a  plea  of  acquiescence  and  homologation 
could  be  maintained  in  the  circumstances  of  the  case ;  and 
that  the  interests  of  the  Crown  could  not  be  injured  by  any 
neglect  of  its  officers* 

These  pleas  on  both  sides,  and  the  whole  cause,  were  after- 
wards  elaborately  argued  in  the  cases  given  in  by  the  parties, 
pursuant  to  the  Lord  Ordinary's  appointment.  The  cases 
having  been  reported  by  his  Lordship,  with  the  cause,  to  the 
second  division  of  the  Court,  the  Lords  of  that  division 
directed  revised  cases  and  other  proceedings  to  be  laid  before 
the  Lords  of  the  first  division  and  the  permanent  Lords 
Ordinary. 

On  the  2l8t  of  December,  1838,  after  the  return  of  the 
cause,  with  the  opinions  of  the  consulted  Judges,  the  Lords 
of  the  second  division  pronounced  this  interlocutor :  — 

**  The  Lords  having  resumed  consideration  of  this  process, 
with  the  opinions  of  the  consulted  Judges,  in  respect 
*  188  of  the  opinions  of  a  majority  of  the  « whole  Judges, 
reduce  the  grant  and  other  writs  under  challenge,  and 
decern,  and  declare  accordingly  ;  repelling  in  so  far  the  de- 
fences against  the  conclusions  of  the  libel — Quoad  vltrc^ 
appoint  parties  to  be  further  heard  at  the  bar."  (a) 

(a)  The  opinions  o|  the  nine  consulted  Judges,  and  of  the  four  Judges 
of  the  second  division,  ^^  all,  except  Lord  Meadowbakk  and  the  Lord 
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The  Lord  Advocate,  finding  that  it  was  the  opinion  of  the 
Court  that  the  conclusion  of  the  action  as  to  repetition  was 
incompetent  in  that  Court,  asked  leave,  on  behalf  of  the 
pursuers,  to  abandon  that  conclusion,  reserving  the  right  to 
insist  on  it  before  a  competent  Court.  The  Court  allowed  a 
minute  to  that  effect  to  be  given  in ;  and,  on  again  advising 
the  cause  with  a  view  to  dispose  thereof  and  of  the  remaining 
conclusions  of  the  libel,  pronounced  this  interlocutor :  — 

*^  The  Lords  having  resumed  consideration  of  this  process, 
with  the  minute  for  the  pursuers,  assoilzie  the  defenders  from 
the  conclusion  of  the  summons  for  repetition  and  payment, 
and  decern ;  reserving  to  the  pursuers  and  all  concerned  to 
insist  upon  the  same  before  a  competent  Court,  as  they  shall 
be  advised ;  and  reserving  to  the  defenders  their  answers  and 
defences." 

The  second  appeal  was  against  the  two  last  mentioned 
interlocutors. 

LORD  ADVOCATE  v.   LORD  DUNGLAS. 

*  On  the  18th  of  February,  1889,  the  Lord  Advocate,   *  184 
in  name  and  on  behalf  of  her  Majesty,  and  of  the  Com- 
missioners of  Woods  and  Forests,  presented  a  petition  of'  ap- 
peal to  this  House  against  the  three  interlocutors  pronounced 
in  the  first  action. 

The  respondents,  having  been  served  with  the  petition, 
required  the  usual  recognizances  to  be  entered  into  for  the 
appellants,  according  to  the  standing  order.  No.  61 .  (a) 

The  Lord  Advocate  then  presented  a  petition  to  the  House, 

Jofltioe-Clerk,  agreeing  that  the  grant  of  the  office  to  Lord  Donglas  for 
his  life  was  uUra  vires  of  King  Greorge  4,  —  are  set  out  at  length  in  the 
report  of  the  case  by  Messrs.  Dunlop,  Bell,  and  Murray,  vol.  1,  n.  s.  p. 
314.  That  report  also  states  the  old  Scotch  Acts  annexing  the  lordships 
of  Ettrick  Forest  and  Dunbar  to  the  Crown  ;  and  the  statutes  since  the 
Union,  regulating  the  civil  lists  of  the  successive  Kings,  particularly  the 
Acts  1  Will.  4,  c.  25;  2  &  8  Will.  4,  c.  112;  and  3  &  4  WiU.  4,  c.  69;  by 
which  last  two  Acts  the  management  of  the  King's  hereditary  revenues  in 
Scotland  was  transferred  to  the  Commissioners  of  Woods  and  Forests. 
(a)  See  the  order  in  the  Appendix  to  Vol.  YI.,  anUf  p.  749. 
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stating  the  petition  of  appeal,  and  also  the  order,  No.  61 ; 
and  that  he  was  advised  that,  the  Crown  in  this  case  being 
virtually  the  appellant,  he  ought  not  to  be  called  upon  to 
enter  into  recognizances  to  pay  costs:  because,  1st,  by  the 
common  law  of  England,  the  Crown  never  receives  or  pays 
costs ;  2d,  that  this  is  an  appeal  which  relates  to  the  pre- 
rogative revenues  of  her  Majesty ;  and  8d,  that,  if  the  peti- 
tioner entered  into  recognizances,  it  might  be  open  to  the 
respondents  to  contend  that  he  thereby,  by  implication,  ad- 
mitted the  right  of  the  House  of  Lords  to  give  costs  against 
the  Crown,  and  conceded  the  main  point  contended  for  by 
the  appeal ;  viz.,  that  the  Court  of  Session  has  no  power  to 
give  costs  against  the  Crown :  and  further  stating  that  he 
(the  Lord  Advocate)  was  also  advised  that  the  general  order 
above  referred  to  could  not  be  considered  as  binding  on  the 
Crown ;  for  the  Crown  is  not  named  in  it,  and  must  therefore 
be  considered  as  excepted  from  it :  and  further,  that  if  the 
petitioner  were  to  enter  into  the  recognizances,  it  would  in 
fact  be  the  Crown  entering  into  recognizances  with  the 
Crown.  The  petitioner  therefore  prayed  that  he  might 
*  185   be  at  liberty  to  proceed  *  with  the  appeal  without  enter- 

•  ing  into  recognizances,  or  that  their  Lordships  might 
be  pleased  to  extend  the  time  for  entering  into  them,  to  give 
the  petitioner  further  time  to  be  advised  on  the  subject,  and 
to  prevent  the  appeal  from  being  dismissed. 

This  petition  was  referred  by  the  House  to  the  appeal 
committee,  who,  by  their  report,  recommended  a  fortnight's 
time  to  be  given  to  the  petitioner,  which  the  House  accord- 
ingly granted. 

In  the  mean  time  the  officers  of  the  House,  by  direction 
of  the  Lord  Chancellor,  made  search  in  the  journals  of  the 
House  and  in  the  rolls  of  recognizances,  for  precedents  in 
regard  to  recognizances  in  causes  in  which  the  Lord  Advo- 
cate was  a  party  appellant ;  and  two  returns  were  prepared 
and  laid  before  the  House. 

The  first  of  these  returns  contained  the  names  of  fifteen 
appeals  —  from  1708  to  1888  —  wherein  the  Lord  Advocate 
for  Scotland  was  appellant ;  and  leave  was  given,  on  motion 
made  for  leave,  to  enter  into  recognizances :  — 
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Kftme  of  Appeal. 


Officers  of  State  for  Scot- 
land and  the  Lord 
Advocate  v.  Earl  of 
Haddington. 

Same  v.  Same    .... 

Same  v,  ComnuBsionen  of 
Supply  for  the  County 
of  Wigton. 

Lord  Advocate  for  Scot- 
land V.  Mackenzie  ;  et 
e  contra. 

Same  r.  Hay  et  al. 

Mackenzie,  John,  et  a/., 
and  the  Lord  Advocate 
V.  Scott  et  al. 

Geddie  and  another,  with 
concurrence  of  the  Lord 
Advocate  v.  Dempster. 


Hepburn  and  the  Lord 
Advocate  v.  Lord  Port- 
more. 


When  Presented. 


Earl  of  Breadalbane  and 
the  Lord  Advocate  v, 
Menzies. 


Same  p.  Same  .  •  •  . 
Same  v.  Same  .... 
Marquis  of  Tweeddale  and 

the  Lord  Advocate  v, 

Dundas. 

Same  v.  Anstruther     .     . 

Sinclair  and  the  Lord  Ad- 
vocate V,  Earl  of  Bread- 
albane. 

The  Lord  Advocate,  Mun- 
ro,  and  others  o.  Hart. 


5  Greo.  4  (a)  . 


1  &  2  Will.  4 
9  Geo.  4  .    . 


49  Geo.  8 .    .    . 


51  Greo.  3 . 

3  Geo.  8   .    .    • 


8  Geo.  3  ;  Lord 
Advocate  no 
party,      unless 

grosecution    at 
is  instance. 

9  Geo.  3   .     .     . 


11  Geo.  2. 


16  Geo.  2  . 

17  Geo.  2 . 
30  Geo.  2 . 


30  Geo.  2  .    .    . 
32  Geo.  2 .     .     . 


22  Geo.  8  .    .    . 


Motion  for  Becognlzance. 


Leave  given  for  recogni- 
zance. Entered  into  by 
agent. 

ditto, 
ditto. 


Recognizance,  entered  in- 
to by  agent  for  Lord 
Advocate. 

ditto. 

Ditto,  entered  into  by 
aff ent  for  Mackenzie  and 
Morison  only,  but  not 
for  the  Lord  Advocate. 

Ditto,  entered  into  by 
agent.  No  recognizance 
for  Lord  Advocate. 


Leave  given  for  recogni- 
zance. Entered  into  by 
agent  for  Hepburn  only. 

No  recognizance  for  Lord 
Advocate,although  leave 
given  generally  for  ap- 
pellants. 

Ditto,  on  behalf  of  Earl 
Breadalbane,  but  no 
leave  asked  or  given  for 
Lord  Advocate. 

No  recognizance  can  be 
found,  Slouch  the  roll  is 
extant  and  has  been  ex- 
amined. 

ditto, 
ditto. 

Recognizance,  entered  in- 
to by  agent  on  behalf  of 
the  Marquis  of  Tweed- 
dale  only. 

ditto. 

Ditto,  entered  into  by 
agent  on  behalf  of  Sin- 
clair only. 

Ditto,  entered  into  by 
agent  on  behalf  of  Mun- 
ro  and  others,  excluding 
the  Lord  Advocate. 


(a)  The  pages  of  the  Journals  for  the  year  were  referred  to  ;  but  they 
may  be  found  by  referring  to  the  names  of  the  appeals,  in  the  Indexes  to 
the  Joomals.  [  165  j 
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The  second  return  contained  the  names  of  twenty-seven 
appeals  —  from  1708  to  1838  —  wherein  the  Lord  Ad- 
*  187   Yocate  for  Scotland  was  appellant,  in  which  *  no  recog- 
nizance was  entered  and  no  leave  applied  for :  — 


Name  of  Appeal. 

WASH  Pnwented. 

Motion  for 
Reoognlttnoe. 

Haldane,  Patrick,  and  the  Lord 

«7  0*60.  X     .      .      • 

none. 

Advocate  v.  Dean  and  Faculty  of 

Advocates  and  principal  Clerks  of 

Session. 

ntcaim,  Alexander,  and  the  Lord 

14  Geo.  2  ;  leave 

ditto. 

Advocate  v.  Chrichton. 

ffiven  to  make 
me  Lord  Advo- 

« 

cate  appellant. 
23  Geo.  2  .     .     . 

The  Lord  Advocate  v.  Boyd  et  al. 

ditto. 

Same  o.  Lord  Pitsligo     .... 

23  Geo.  2  .    .    . 

ditto. 

Same  v.  The  Duke  of  Gordon  .     . 

23  Geo.  2  .     .     . 

ditto. 

Same  v.  Gordon 

24  Geo.  2  ;  cross 

ditto. 

appeal  present- 
ed ;       recogni- 

1 

zance   to  cross 

Same  v.  Drummond 

appeal. 
26  Geo.  2  .     .     . 

ditto. 

Same  tt  al.  v,  Dick  et  al 

26  Geo.  2  .     .     . 

ditto. 

The  Lord  Advocate  v.  Urquhart; 

27  Geo.  2;  recog- 

ditto. 

et  e  con. 

nizance  to  cross 

Same  et  al.  v,  Thompson  et  al. 

appeal. 
28  (ieo.  2  .     .     . 

ditto. 

The  I^xd  Advocate  v.  Sir  L.  Mac- 

28  Geo.  2  .    .     . 

ditto. 

kenae. 

Same  v.  The  Duchess  of  Grordon  . 

29  Geo.  2  .    .    . 

ditto. 

Same  v.  Forbes 

29  Geo.  2  .     .     . 

ditto. 

Same  v.  Edwards 

30  Geo.  2  .     .     . 

ditto. 

The  Lord  Advocate  v.  Fraser  .     . 

30  Geo.  2  .     .     . 

ditto. 

Same  v.  Hay 

31  Geo.  2  .     .     . 

ditto. 

Same  et  al,  v.  Duke  of  Montrose 

31  Geo.  2  .     .     . 

ditto. 

etal. 

The  Lord  Advocate  v.  Hay      .    . 

31  Geo.  2  .    .     . 

ditto. 

Same  v.  The  Earl  of  Home  .     .     . 

32  Geo.  2  .     .    . 

ditto. 

Same  v,  Bayne  ;  et  e  contra  .     .     . 

32  Geo.  2  .     .     . 

ditto. 

Same  v,  Douelas  et  al 

Same  v.  Mackintosh 

4  Geo.  3  .     .    . 

ditto. 

4  Geo.  3  .     .     . 

ditto. 

Lord  Advocate  v.  Marquis  of  Lo- 

0 Geo.  3  .     .    . 

ditto. 

thian. 

Greddie  and  another,  with  concur- 

9 Geo.  8  .    .    . 

ditto. 

rence  of  the  Lord  Advocate  o. 

Dempster 

Same  v.  Same 

10  Geo.  3  .     .     . 

ditto. 

Same  v.  Same 

11  Geo  3  .     .    . 

ditto. 

Same  v.  Same 

12  Geo.  3  .     .    . 

ditto. 
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On  the  22d  of  March,  1889,  a  second  petition  was  pre- 
sented to  the  House  by  the  Lord  Advocate,  stating, 

*  amongst  other  things,  the  searches  that  had  been  *  188 
made  for  precedents,  and  praying  their  Lordships  to 

take  the  premises  into  consideration,  and  that  the  petitioner 
might  be  at  liberty  to  proceed  with  his  appeal  without  enter- 
ing into  a  recognizance  ;  or  that  such  petition,  together  with 
the  petition  formerly  presented,  might  be  referred  back  to 
the  appeal  committee,  and  that  the  time  limited  for  the 
petitioner  to  enter  into  the  recognizance  might  be  further 
extended,  so  as  to  prevent  the  appeal  from  being  dismissed. 

This  petition  was  also  referred  to  the  appeal  committee. 

The  respondents  in  this  appeal  then  presented  a  petition  to 
the  House ;  and,  after  therein  stating  the  said  several  actions, 
and  the  two  appeals,  and  also  the  said  petitions  of  the  Lord 
Advocate,  set  forth  the  following,  among  other,  objections  to 
the  prayer  of  the  petitions :  that  in  so  far  as  the  Lord  Advo- 
cate was  concerned,  the  question  of  recognizances  was  mixed 
up  with  the  merits  of  the  case ;  and  if  he  should  bring  an 
incompetent  appeal,  they  conceived  that  he  ought  to  be  sub- 
jected to  the  costs :  that  in  regard  to  the  Commissioners  of 
Woods  and  Forests,  there  existed  no  reason  why  they  should 
not  enter  into  recognizances,  which  would  be  required  from 
all  others  of  her  Majesty's  subjects :  that  it  had  been  settled 
by  a  long  train  of  decisions  in  the  House  of  Lords,  that  their 
Lordships  would  not  entertain  an  appeal  merely  or  chiefly  as 
to  costs:  that  all  the  points  at  issue  between  the  parties, 
which  were  attempted  to  be  raised  in  the  conjoined  actions 
out  of  which  this  appeal  by  the  Lord  Advocate  arose,  were 
fully  embraced  in  the  other  appeal  which  had  been  brought 
by  the  petitioners  against  the  judgment  in  the  second  action 
raised  against  them  by  the  officers  of  state ;  and  the 

*  Lord  Advocate  having  acquiesced  in  the  judgment  of  *  189 
the  Court  by  bringing  such  second  action,  the  only 
point  remaining  in  the  present  appeal  was  the  finding  in 
regard  to  costs  against  the  Commissioners  of  Woods  and 
Forests.  The  petitioners  therefore  prayed  that  the  two 
petitions  of  the  Lord  Advocate  might  be  dismissed,  and  also 
the  said  appeal  as  incompetent,  with  costs, 
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This  petition  also  was  referred  to  the  appeal  committee, 
on  whose  report  thereon  the  House  ordered  that  the  two 
points,  regarding  the  competency  of  the  appeal  and  the  re- 
cognizances, should  be  argued  at  the  bar  by  one  counsel  of  a 
side. 

Those  questions  came  to  be  argued  in  May,  1841. 

The  Lord  Advocate  having  been  heard  on  behalf  of  the 
appellants,  (a) 

Mr.  Pemberton^  for  the  respondents,  said  there  was  one 
point  not  clearly  decided  by  the  Court  below,  nor  touched 
upon  by  the  Lord  Advocate  at  this  bar ;  namely,  whether  the 
Crown  was  or  was  not  a  party  to  the  action  brought  by  the 
Commissioners  of  Woods  and  Forests.  As  to  the  recogni- 
zances, there  was  no  reason  why  the  respondents  should  not 
have  security  for  their  costs  from  that  body,  at  all  events. 
But  really  all  the  questions  in  the  cause  would  be  better 
decided  after  the  hearing  of  the  appeals  on  the  merits,  with- 
out putting  the  parties  to  the  expense  of  two  hearings. 

The  Lord  Chancellor.  —  That  point,  whether  the  action 
was  brought  by  the  Lord  Advocate  on  behalf  of  the  Crown, 
ought  to  be  inquired  into. 

•  190  *  Mr.  Pemberton.  —  The  action  was  dismissed  with 
costs,  as  being  improperly  instituted  by  a  public  body 
having  no  right  to  bring  the  action.  The  Lord  Advocate  sub- 
mitted to  the  judgment  of  dismissal,  by  bringing  the  second 
action  in  the  name  of  the  officers  of  state. 

The  Lord  Chancellor.  —  The  Court  dismissed  the  first 
action,  not  on  the  merits,  but  as  improperly  brought.  May 
not  all  the  questions  be  disposed  of  at  the  hearing  on  the 
merits? 

The  Lord  Advocate.  —  Our  appeal  case  is  not  yet  lodged, 

(a)  His  arguments  are  omitted  here,  as  they  ^1  be  found  in  the  re- 
port of  the  second  argument,  infra ^  p.  201  et  seq, 
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in  consequence  of  the  objection  of  the  respondents  to  our 
proceeding  with  it  without  entering  into  the  recognizances. 

Mr.  PemherUm.  —  In  the  case  of  the  Norwich  Charities,  on 
the  appeal  of  Bignold  y.  Springfield^  (a)  a  similar  objection 
was  raised,  and  counsel  were  heard  on  it,  but  it  was  not 
decided  until  after  the  appeal  was  heard  on  the  merits.  As 
there  is  a  second  appeal  between  these  parties,  I  would  hum- 
bly suggest  that,  to  save  expense  and  the  time  of  the  House, 
both  appeals  ought  to  be  heard  at  the  same  time. 

The  Lord  Chancellor,  after  conferring  with  the  other  Lords 
present,  said :  We  cannot  well  dispose  of  these  questions  with- 
out hearing  the  aiguments  on  the  merits.  It  is  better  for  the 
respondents  in  this  appeal  to  allow  it  to  be  lodged  and  pro- 
ceeded in,  without  any  recognizances.  The  second  appeal  may 
be  advanced,  so  that  both  will  come  to  be  argued  together. 

His  Lordship's  suggestion  having  been  acceded  to, 
*  it  was  ordered  accordingly,  ^'  that  the  appeal  of  the  *  191 
Lord  Advocate  v.  Lord  JDunglas  be  received,  without 
the  Lord  Advocate  entering  into  the  usual  recognizances,  the 
respondent  consenting;  reserving  the  questions  raised  in 
these  petitions,  respecting  the  competency  of  the  appeal  and 
the  obligation  of  the  Lord  Advocate  to  enter  into  recogni- 
zances, until  the  hearing  of  the  said  appeal  on  the  merits : 
and  that  the  said  appeal,  when  ready  for  hearing,  shall  be 
heard  together  with  that  of  Lord  Lunglaa  v.  The  Luke  of 
Argyle  and  others^  officers  of  state." 


LORD  DUNGLAS  v.    OFFICERS   OF   STATE. 

February  18,  21,  and  22. 

The  second  appeal  came  to  be  heard  first. 

Mr.  Pemberton  and  Mr.  Sope^  for  the  appellant.  —  The 
lordship  of  Ettrick  Forest,  among  various  other  lordships 

(a)  Vol.  Vn.,  ante,  p.  71;  see  pp.  70-104. 
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and  castles,  was  annexed  to  the  Crown  of  Scotland  by  stat* 
ute,  in  the  year  1455,  and  from  that  period  continued  to  be 
part  of  its  hereditary  revenue.  It  was  one  of  the  preroga- 
tives of  the  Crown  to  appoint  collectors  of  the  revenues  of 
these  different  estates,  who  in  some  of  the  grants  were  design 
nated  King's  chamberlains ;  in  others  rangers  of  the  forest, 
or  keepers  of  the  castle.  The  appointments  to  these  offices 
in  former  times  were  generally  conferred  for  life,  and  some- 
times even  in  fee.  That  is  manifest  from  the  20th  article  of 
the  treaty  of  Union.  However,  since  the  union  of  the  two 
kingdoms,  the  appointments  of  chamberlains  of  Ettrick  Forest 
appear,  from  a  list  produced  by  the  respondents,  to  have  been 
made  during  pleasure,  until  the  joint  appointment  of  Mr.  Hope 
Yere  and  Mr.  Mark  Pringle  in  1786.  To  them  the  office  was 
granted  for  their  lives  and  the  life  of  the  survivor  with  a  reser- 
vation to  any  succeeding  monarch  of  the  right  to  revoke 
*  192  the  grant.  But  whatever  *  were  the  terms  of  the  grants, 
even  of  those  made  during  pleasure,  there  is  no  instance 
of  any  revocation,  or  other  termination  of  them,  than  by  the 
death  of  the  grantee.  Mr.  Alexander  Pringle,  the  last  cham- 
berlain, received  his  commission  in  1812  for  his  life,  without 
any  limitation ;  and  he  held  the  office  until  his  death  in  1827, 
notwithstanding  the  demise  of  George  3,  in  1820.  On  Mr. 
Pringle's  death,  the  commission  to  Lord  Dunglas  was  made  out 
in  the  same  terms,  except  that  the  salary  was  reduced  to  800Z. 
instead  of  500Z.,  which  all  his  predecessors  in  the  office  for  a 
century  had  received :  nor  was  there  any  attempt  made  to  dis- 
turb Lord  Dunglas  on  the  demise  of  George  4,  nor  for  several 
years  after,  until  the  Commissioners  of  Woods  and  Forests,  to 
whom  the  administration  of  these  hereditary  revenues  of  the 
Crown  was  transferred  after  the  accession  of  William  4,  were 
urged  to  engage  in  this  ungracious  attempt. 

These  hereditary  revenues  of  the  Crown  in  Scotiand,  being 
inconsiderable  in  amount,  were  not  noticed  in  the  articles  of 
Union:  they  were  afterwards  kept  distinct  from  those  of 
England,  by  special  enactments ;  were  collected  imder  their 
own  regulations,  and  chargeable  with  their  own  burdens ; 
never  forming  any  part  of  the  English  civil-list  revenue,  but 
being  considered  as  the  exclusive  property  of  the  monarohs, 
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each  baying  the  free  disposal  of  them  for  life,  subject  only  to 
such  disposition  of  them  as  his  predecessors  might  have  made. 
Accordingly  no  notice  was  taken  of  them  in  arranging  the 
civil-list  revenue  of  King  George  1 ;  and  by  the  Act  of  Par- 
liament regulating  the  civil  list  of  George  2,  it  was  expressly 
provided  that  the  duties  and  revenues  payable  to  his 
then  late  Majesty  in  Scotland,  should  be  *  continued  *  198 
and  paid  in  the  same  manner,  subject  to  the  same  or 
like  charges,  as  during  his  said  late  Majesty's  life.  The  right 
to  the  Crown  gave  the  right  to  these  revenues,  as  the  Scotch 
Kings  possessed  them,  being  the  patrimony  of  the  Crown  by 
ite  prerogative,  without  any  parliamentary  grant  of  them. 
On  the  accession  of  King  George  8,  a  clause  was  introduced 
into  the  Act  then  passed  for  regulating  his  English  and  Irish 
revenues,  by  which  it  was  provided,  as  it  was  by  the  Act 
passed  on  the  accession  of  George  2,  that  these  duties  and 
revenues  in  Scotland  should  be  continued  and  paid  during  his 
Majesty's  life,  in  the  same  manner  and  subject  to  the  same 
charges  as  they  were  during  the  life  of  George  2.  And  so 
also,  while  by  the  Act  28  Geo.  8,  c.  88,  and  other  Revenue 
Acts  passed  during  that  reign,  all  the  branches  of  the  English 
hereditary  revenue  of  the  Crown  were  placed  by  the  King  at 
the  disposal  of  Parliament,  there  was  a  distinct  reservation 
to  his  Majesty  of  his  hereditary  revenue  in  Scotland  to  be 
continued  on  its  former  footing ;  and  so  it  remained  with  that 
monarch  as  with  his  predecessors,  subject  and  applicable  to 
defraying  the  expenses  of  the  Scotch  civil  establishment,  and 
the  other  burdens  with  which  he  and  they  chose  to  charge  it, 
either  in  the  shape  of  grants  of  salaries  annexed  to  offices,  or 
in  beneficial  leases,  or  even  in  pensions,  as  appears  by  the  Act 
50  Geo.  8,  c.  Ill,  by  which  the  grants  of  such  pensions  were 
restricted  to  8002.  a  year  to  each  individual,  or  25,0002.  in  the 
whole.  But  by  that  very  Act,  it  was  provided  that  nothing 
therein  should  be  construed  to  extend  to  prevent  his  Majesty 
from  making  any  such  grants  (except  pensions)  for  civil 
purposes  in  Scotland,  out  of  the  moneys  applicable  *  to  *  194 
the  payment  of  the  civil  list  there,  as  he  was  empowered 
and  accustomed  to  make  before  that  Act. 
Again,  on  the  accession  of  King  George  4,  in  the  Act  1 

[171] 


*  194  CASES  IN  THE  HOUSE  OF  LORDS. 

Greo.  4,  c.  1,  settling  the  hereditary  revenues  of  the  Crown  in 
England  and  Ireland,  a  special  clause  was  introduced  for  re- 
serving to  his  Majesty  the  hereditary  revenue  of  Scotland, 
expressed  in  the  same  terms  as  the  clause  before  stated  con- 
tained in  the  Acts  passed  on  the  accessions  of  George  2  and 
George  8.  And  by  the  Act  1  &  2  Geo.  4,  c.  31,  passed  for 
^^  removing  doubts  as  to  the  continuance  of  the  hereditary 
revenue  in  Scotland,"  it  was,  among  other  things,  enacted 
that  the  said  hereditary  revenue  so  settled  on  King  George  3 
for  life,  by  the  said  Act  1  Geo.  8,  *^do  belong  to  and  are 
at  the  disposal  of  his  present  Majesty,  in  the  same  manner  as 
they  did  belong  to  and  were  at  the  disposal  of  his  late  Ma- 
jesty "  (George  8),  "  and  that  the  same,  and  the  civil  estab- 
lishment in  Scotland  payable  out  of  the  same,  shall  continue 
to  be  paid  in  like  manner  as  they  were  before,  &c.,  provided 
that  the  surplus  or  balance  which  may  remain  after  defraying 
the  whole  of  the  charges  upon  or  incident  to  this  said  fund, 
&c.,  be  carried  to  the  account  of  the  consolidated  fund  of  the 
United  Kingdom." 

It  is  quite  clear  from  these  recited  Acts,  that  the  legislature 
always  intended  a  complete  separation  between  the  English 
and  Scotch  hereditary  revenues,  so  far  as  regarded  their  col- 
lection and  their  application ;  the  English  revenues  having 
been  surrendered  to  Parliament,  and  made  part  of  the  con- 
solidated fund,  while  the  Scotch  revenue  was  kept  on  a  dis- 
tinct footing,  and  appropriated  to  its  own  objects. 

Then,  as  the  statutes  do  not  affect  the  grant  of  the 
•  195  *  commission  to  Lord  Dunglas,  what  is  there  at  com- 
mon law  to  prevent  it  from  being  valid  and  effectual  ? 
It  was  the  gift  of  an  office  for  the  life  of  the  grantee,  with  a 
salary  attached,  payable  out  of  the  heritable  estate  belonging 
to  the  Crown.  Though  the  King  may  not  grant  an  annuity 
chargeable  on  him  personaUy,  he  may,  if  it  be  charged  on  his 
Majesty's  possessions ;  (a)  and  such  grants  bind  the  King's 
successors,  though  they  be  not  mentioned  in  the  grants.  (&} 
This  grant  was  not,  as  some  of  the  Judges  in  Scotland 

(a)  Chitty  on  the  Prero.,  p.  889. 
(6)  Chitty  on  the  Prero.,  p.  400. 
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seemed  to  suppose,  an  alienation  of  the  estates  of  the  Crown ; 
it  was  merely  a  grant  of  an  office,  and  neither  was,  nor  pur- 
ported to  be,  in  form  or  effect,  a  conveyance  or  alienation  of 
any  property.  The  'estates  and  casualties  of  superiority  )re- 
mained  the  property  of  the  Crown,  as  they  had  been  before 
the  grant.  The  salary  might  be  disproportioned  to  the  duties 
of  the  office,  as  the  words  of  the  grant  certainly  indicated, 
being  ^' as  well  in  consideration  of  the  office  as  out  of  royal 
bounty  and  favour ; "  but  such  disproportion  —  not  at  all 
uncommon  in  England  or  Scotland  —  does  not  affect  the.  val- 
idity of  the  grant,  while  the  salary  was  payable  out  of  rev- 
enues vested  in  the  Crown  applicable  to  such  burdens. 
Equally  unfounded  is  the  other  supposition  of  the  Judges 
in  the  Court  below,  that  this  grant  was  only  a  cover  for  a 
pension.  That  suggestion  originated  with  the  Judges;  it 
was  not  alleged  in  the  summons  as  a  ground  of  reduction, 
and  consequently  cannot  be  acted  upon  in  this  suit,  nor  could 
a  Court  of  Justice  take  cognizance  of  it,  being  matter  only  for 
the  consideration  of  the  Crown  or  of  the  legislature ;  it  was 
suggested,  Uke  the  former  allegation  of  alienation  of 
the  •  Crown  property,  by  the  disproportion  between  •  196 
the  salary  and  responsibility  of  the  office;  and  also 
probably  by  the  terms  of  the  grant.  But  on  both  points  it 
should  be  remembered  that  the  salary  to  Lord  Dunglas  was 
less  by  2002.  than  the  salary  received  by  his  predecessors  in 
the  office  for  nearly  a  century. 

The  only  ground  on  which  any  argument  for  revoking  this 
grant  can  be  maintained,  is  the  surrender  and  settiement  of 
the  revenues  of  the  Crown  on  the  accession  of  the  late  King, 
William  4.  Until  then  there  was  not  any  surrender  of  this 
revenue  in  Scotiand,  nor  was  it  ever  dealt  with  as  the  prop- 
erty of  the  State,  nor  is  there  any  authority  for  holding  that 
it  was  previously  so  treated  or  dealt  with;  as  is  apparent 
from  the  Act  1  Will.  4,  c.  25,  which  enacts  that  the  produce 
of  all  the  free  hereditaments,  rents,  and  revenues  in  England, 
Ireland,  and  Scotiand,  be  made  part  of  the  consolidated  fund. 
But  that  Act  contains  provisions  effectually  protecting  vested 
interests,  by  an  express  saving  (in  the  12th  section)  to  all 
persons,  of  all  grants  whatever  out  of  the  revenues  belonging 
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to  George  4  in  Scotland,  as  fully  to  all  intents  and  purposes 
as  if  that  Act  had  never  passed.  That  saving  clause  was  not 
revoked  by  the  subsequent  Acts,  2  &  i  Will.  4,  c.  112,  and 
8  &  4  Will.  4,  c.  69,  relied  on  by  the  respondents ;  which  only 
transferred  the  management  of  these  revenues  in  Scotland 
from  the  Barons  of  the  Exchequer  there  to  the  Lords  Com- 
missioners of  the  Woods  and  Forests  in  England;  with  an 
express  proviso  by  the  18th  section  of  the  latter  Act,  that 
*^  this  Act  shall  not  vacate  the  appointment  of  any  Chamber- 
lain or  Collector  of  the  Revenues,"  &c.,  of  his  Majesty^s 

lands ;  and  ^*  that  every  such  chamberlain  or  collector, 
*  197    who  shall  be  in  office  at  the  time  of  the  *  passing  of 

this  Act,  shall  continue  in  office  until  his  death,"  or 
resignation,  or  removal. 

The  Lord  Advocate  and  Mr.  J.  Anderson^  for  the  respon- 
dents. —  The  action  in  which  this  appeal  arose  was  brought 
at  common  law,  as  well  as  on  the  statutes  mentioned  in  the 
summons.  The  question  now  is  whether  the  King  had  powdt 
to  make  the  grant.  The  nominal  duties  of  the  office  is  the 
collection  of  feu-duties  within  the  lordship  of  Ettrick  Forest, 
the  annual  amount  of  which  never  exceeds  2357.,  while  the 
yearly  salary  granted  with  the  office  is  800{.,  with  an  allow- 
ance of  20Z.  more  to  a  deputy ;  all  charged  not  only  on  the 
moneys  collected,  but,  as  they  are  evidently  insufficient,  on 
the  revenues  payable  to  the  Crown  out  of  the  lordship  of 
Dunbar.  Under  this  grant  Lord  Dunglas  collects  the  reve- 
nues, not  for  the  Crown,  but  for  himself.  The  grant,  there- 
fore, resolves  itself  into  a  direct  alienation  of  that  part  of  the 
hereditary  land  revenues  of  the  Crown  in  Scotiand,  during 
the  life  of  Lord  Dunglas.  There  has  been  no  instance  of 
such  a  grant  produced.  From  the  union  of  the  two  king- 
doms, down  to  the  accession  of  George  4,  the  appointment 
of  Chamberlain  or  Collector  of  the  Revenues  of  Ettrick  For- 
est was  granted  only  during  pleasure,  with  two  exceptions : 
first,  in  1786,  when  a  commission  was  issued  to  two  chamber- 
lains jointly,  and  to  the  survivor  for  life,  if  the  grantor  should 
so  long  live,  and  until  the  same  should  be  recalled  by  any 
royal  successor ;  and  secondly,  in  1812,  when  George  4,  then 
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Prince  Regent,  issued  a  commission  to  Mr.  A.  Pringle  for  his 

life.    He  died  in  the  lifetime  of  King  George  4,  and  so  the 

event  in  which  the  legality  of  the  grant  might  be  ques- 

tioxied  did  not  *  occur  in  that  case.    That  event  has   *  198 

occurred  in  this  case,  the  grantee  having  survived  the 

grantor ;  and  it  must  appear  quite  plain  to  any  one  paying 

the  least  attention  to  the  question,  that  George  4  had  no 

power  to  grant  a  commission  that  was  to  have  effect  beyond 

his  own  life,  so  as  to  encroach  on  the  rights  and  prerogatives 

of  his  royal  successors.    There  can,  therefore,  be  no  doubt 

that  LfOrd  Dunglas's  right  to  the  office  and  salary  expired  on 

the  demise  of  the  grantor.     This  is  the  view  which  all  the 

institutional  lawyers  of  Scotland,  and.  the  Courts  there,  have 

taken  of  the  common  law,  and  of  the  old  Acts  of  Parliament 

in  Scotland,  annexing  these  land  revenues  to  the  Crown: 

Lord  Stair,  b.  2,  tit.  8,  sect.  85  ;  Bankt.  vol.  i.  p.  538 ;  Ersk. 

b.  2,  tit.  8,  sect.  19 ;  Bell's  Prin.  p.  178  (8d  edit.) ;    The 

Earl  of  ^UherlancTs  Case  in  1721 ;  Sir  Lawrence  Dundas  v. 

The  Officers  of  State,  in  1779.  (a) 

But  whatever  was  the  power  of  former  monarchs  over 
these  revenues,  at  all  events  King  George  4  had  no  power 
to  make  such  a  grant  as  this  to  Lord  Dunglas,  inasmuch  as 
the  hereditary  revenue  having  been,  at  his  accession,  sur- 
rendered without  reserve  to  Parliament,  was  afterwards  set- 
tled on  him  by  statute  for  his  life  only ;  and  therefore  it  was 
incompetent  to  him  to  alienate  or  burden  it  by  any  grants  to 
have  effect  beyond  his  life.  Besides,  the  grant  in  question 
was  not  boTidfide  a  grant  of  an  office,  but  a  disguised  gift  of 
a  pension,  involving  an  illegal  alienation  of  part  of  the  reve- 
nues of  the  Crown ;  and  on  that  ground  also  the  grant  was 
invalid. 

Assuming  that,  for  the  preceding  reasons,  the  warrant 
and    commission    following    thereon    in    favour    of 
*  Lord  Dunglas  are  to  be  set  aside  as  void,  it  follows   *  199 
by  necessary  consequence  that  the  deputation  granted 
by  bis  Lordship  to  the  other  appellant,  Captain  Cunningham, 
must  also  be  reduced,  as  flowing  a  non  habente  potestatem. 

(a)  Morr.  15,  103. 
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The  commission  and  deputation  being  reduced  and  set  aside, 
the  respondents  are  entitled  to  a  decree  against  the  appellants, 
discharging  them  from  continuing  to  act  as  chamberlain  and 
collector  of  Ettrick  Forest,  and  from  collecting  or  intromit- 
ting  with,  or  receiving,  or  retaining  for  their  own  benefit  any 
portion  of  the  Crown  revenues  payable  from  the  lands  and 
lordship  of  Ettrick  Forest,  or  from  the  lands  and  lordship  of 
Dunbar. 

Mr.  Pemberton  was  going  to  reply  — 

The  Attorney- General  said  —  addressing  the  House  —  he 
should  claim,  as  of  right,  on  behalf  of  the  Crown,  to  reply 
generally,  after  Mr.  Pemberton^ %  reply. 

Mr.  Pemberton  objected.  The  hearing  of  counsel  is  regu- 
lated by  a  standing  order  of  the  House,  (a)  The  right  now 
claimed  has  never  been  exercised,  nor  ever  before  been 
claimed  in  this  House,  as  far  as  a  diligent  search  in  the  jour- 
nals shows.  It  was  claimed  by  the  Attorney-General,  for  the 
Commissioners  of  Woods  and  Forests,  in  the  case  of  Monck 
V.  Huakisson^  (6)  in  Chancery,  but  not  granted.  The  Attor- 
ney-General, as  informant  in  ordinary  cases,  has  the  reply, 
of  course.  In  the  l^outbeck  Case^  before  Lord  Chancellor 
Brougham,  no  such  claim  was  made. 

Lord  Brougham.  —  That  case  was  twice  before  me ;  once 
on  appeal  from  the  yice-Chancellor,  and  afterwards 
*  200   *  on  a  motion  for  a  new  trial,  (c)     The  Attorney-Gen- 
eral did  not,  on  the  appeal,  claim  a  reply  after  the  re- 
ply for  the  appellant :  on  the  motion  he  was  not  heard  at  all. 
Where  the  Crown  prosecutes,  the  Attorney-General  has  a 
reply,  although  no  witnesses  are  called  on  either  side. 

Lord  Cottenham.  —  In  the  case  of  Hex  v.  Peto^  ((f)  in  the 

(a)  No.  119.     Vide  App.  to  Vol.  VI.,  ante,  p.  976. 

(b)  1  Sim.  280,  and  4  Russ.  121,  n. ;  not  reported  on  this  point. 
(e)  Monkton  v.  Attorney- General,  2  Rubs.  &  M.  147,  167. 

( j)  1  Y.  &  J.  87,  169. 
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Court  of  Exchequer,  there  was  no  general  reply  claimed  by 
the  Attorney-General. 

Mr.  PemberUm.  —  In  Wall  v.  The  Attorney^  Q-eneral^  (a) 
which  was  brought  to  this  House  on  appeal  from  the  Court 
of  Exchequer,  and  on  the  preliminary  objection  that  the 
appeal  did  not  lie,  the  Attorney-General  did  not  claim  a 

reply, 

• 

LoBD  Campbell. — I  do  not  remember  any  case  in  which 
the  Attorney-General  replied  on  the  reply  of  the  counsel  for 
the  plaintiffs  or  pursuers. 

Mr.  Pemberton.  —  The  most  diligent  search  has  been  made 
in  the  Journals  of  the  House  for  a  precedent,  without  success. 

« 

The  Attorney"  General  admitted  that  they  did  not  find  any 
precedent;  at  the  same  time  he  submitted  that  he  had  a  right 
to  a  general  reply. 

Lord  Cottenham.  —  The  question  having  been  raised  by 
the  Attorney-General,  must  be  decided. 

The  Lords,  after  haying  conferred  together  on  the  point, 
informed   the  Attorney-General   ^^  that   it   was   not 
•  the  usage  of  this  House  for  the  Attorney-General  to    •  201 
have  a  general  reply  on  the  part  of  the  Crown." 

I 

t 

After  Mr.  Pemberton  had  concluded  his  reply  for  the  ap- 
pellants, the  case  was  adjourned  for  consideration. 

LORD  ADVOCATE  v.  LORD  DUNGLAS. 

•  February  28. 

The  first  appeal,  and  the  preliminary  questions  as  to  its 
competency  and  the  obligation  of  the  appellant  to  enter  into 

(a)  Vol.  Vn.,  anttf  p.  81,  n. 
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recognizances,  came  now  to  be  farther  aigued.     (  Vide  supra, 
pp.  189, 190.) 

The  Attamey^  General,  with  whom  was  Mr.  J.  Anderson,  for 
the  appellants.  —  The  merits  of  the  principal  question  in  the 
action  out  of  which  this  appeal  arose  have  been  already  folly 
discussed  in  the  appeal  brought  by  the  present  respondents* 
The  only  questions  which  remain  to  be  argued  are,  first,  the 
title  of  the  Lord  Advocate  and  the  Commissioners  of  Woods 
and  Forests,  to  sue  in  the  form  which  was  adopted ;  secondly, 
the  liability  of  the  Crown  and  its  officers  to  pay  costs.  The 
other  questions,  as  to  the  competency  of  the  appeal,  and  the 
recognizances,  reserved  by  the  House  (^supra,  p.  191),  are 
dependent  on  the  question  of  liability  for  costs.  These  three 
questions,  therefore,  may  be  considered  together ;  the  ques- 
tion of  title  to  sue  being  matter  for  separate  argument. 

The  Lord  Chancellor. — If  the  Lord  Advocate  be  not 
liable  to  pay -costs  of  suit,  whether  he  succeed  or  fail,  it  will 
not  be  necessary  to  enter  at  aU  into  the  question  of  title  to 
sue. 

The  Attorney' General.  —  Except  in  the  view  that  the  ques- 
tion of  liability  to  costs  should  be  decided  against  the  Lord 

Advocate. 
*  202       *  It  is  the  admitted  prerogative  of  the  Crown,  suing 

by  its  law  officers,  not  to  pay  costs  in  any  case.  There 
is  no  distinction  in  that  respect  between  suits  at  the  direct 
instance  of  the  Crown,  and  suits  by  the  officers  of  particular 
departments  of  the  government.  This  prerogative  is  not  for 
the  private  benefit  of  the  monarch,  but  appertains  to  him  in 
his  public  capacity,  and  for  the  public  benefit.  In  every  suit 
in  which  the  Crown  is  concerned  in  England,  it  is  represented 
by  the  Attorney-General,  but  in  no  case  is  th*e  Attorney- 
General  liable  to  pay  costs  of  the  suit.  Even  in  Exchequer 
cases,  where  the  informations  are  often  by  private  parties  or 
public  officers  in  the  name  of  the  Attorney-General,  neither 
he  nor  the  particular  department  of  the  government  which 
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he  for  the  time  represents  has  ever  been  held  liable  to  pay 
costs.  This  prerogative  of  the  Crown  is  coextensive  in  all 
parts  of  the  kingdom ;  and  the  exemption  is  recognized  in 
Scotiand  as  well  as  in  England,  in  all  cases  where  the  Lord 
Advocate  snes  on  behalf  of  the  Crown  or  any  department  of 
the  execntive  government.  The  rule  is  universal  that  the 
Crown  or  any  person  suing  on  behalf  of  the  Crown,  ib  civil 
as  well  as  criminal  suits,  does  not  pay  costs.  8  Black.  Comm. 
p.  400  (16  edit.),  Per  Lord  Mansfield  in  WUkin9on  qui  tarn  v. 
AUot,  (a)  The  Emg  v.  MUsb,  (i)  The  King^s  Advocate  v.  The 
MagUtrates  of  KirkwaU^  (c)  The  Attorney ^  General  v.  The  Earl 
of  Aehbumham.  (d) 

King  William  4,  on  his  accession  to  the  throne,  surrendered 
the  hereditary  revenues  of  the  Crown  in  Scotland  to  the  dis- 
posal of  Parliament ;  and  by  the  Act  1  Will.  4,  c.  26,  thiey 
were  declared  to  form  part  of  the  consolidated  fund. 
By  another  Act,  *  2  &  8  Will.  4,  c.  112,  the  powers  of  •  208 
the  Commissioners  of  Woods  and  Forests  were  ex- 
tended to  the  collection  and  management  of  the  land  reve- 
nues of  the  Crown  in  Scotiand.  The  interest  of  that  body  is 
just  like  that  of  the  Lords  of  the  Treasury,  or  any  of  the 
other  public  boards  for  public  purposes  ;  and  this  action  is  at 
tiieir  instance,  in  exercise  of  their  public  duty  as  officers  of 
the  Crown,  representing  the  public.  The  Lord  Advocate  is 
on  the  record  merely  as  the  law  officer  through  whom  the 
Crown,  either  directiy  or  by  its  public  officers,  institutes  legal 
proceedings  in  Scotland. 

Lord  Cottsnham.  —  The  interlocutors  now  under  appeal 
do  not  appear  to  affect  the  Lord  Advocate,  but  the  Commis- 
sioners of  Woods  and  Forests. 

The  Lord  Chancellor.  —  The  first  reason  of  appeal  is, 
^*  because  the  appellant,  as  Lord  Advocate  of  Scotland,  has 
an  undoubted  titie  to  prosecute  the  present  action  in  name 
and  on  behalf  of  the  Crown,"  &c. 

(a)  Co\?p.  367.  (b)  7  T.  R.  367. 

(c)  10  Sh.  k  D.  821.  (d)  1  8im.  k  Stu.  897. 
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The  Attamej/'GreneraL — If  the  commissioDera  represent 
the  Crown,  how  could  the  ordinary  forms  of  law  to  enforce 
payment  of  the  costs  be  adopted  or  made  available  practi- 
cally ?  or  of  what  effects  could  sale  be  made  of  the  Crown 
property,  for  payment  of  costs  ?  The  private  effects  of  the 
commissioners  or  the  Lord  Advocate  could  not  be  held  liable. 
If  the  'commissioners  or  the  Lord  Advocate  —  whichever  be 
the  proper  party  to  deal  with  on  the  record — represent  the 
Crown,  and  if  the  Crown  as  so  represented  be  not  liable  for 
costs,  that  consideration  disposes  of  the  question  as  to  the 
necessity  for  either  to  enter  into  recognizances ;  for  if  the 
Crown  is  not  liable  to  pay  costs,  what  is  the  use  of  the  repre- 
sentative of  the  Crown  entering  into  recognizances? 
*204  The  *  practice  is  conformable  to  the  piinciple;  for 
with  the  exception  of  a  short  period  after  1809,  while 
Mr.  Mundell  held  the  o£Sce  of  agent  for  the  Crown,  there  is 
no  instance  of  recognizances  being  entered  into  for  the  Lord 
Advocate,  or  for  the  Crown  represented  by  its  public  officers. 
It  appears  by  the  Returns  (a)  made  by  the  officers  of  the 
House,  that  Mr.  Mundell  on  some  occasions  entered  into 
recognizances,  and  on  others  omitted  doing  so ;  but  on  no 
occasion  does  the  question  of  obligation  to  enter  into  them 
appear  to  have  been  at  all  made  the  subject  of  discussion. 
And  here  again  practical  considerations  support  the  argument 
on  principle  ;  for  the  recognizances  are  taken  to  the  Crown  by 
the  officer  of  the  House ;  and  if  the  costs  are  not  paid,  the 
payment  can  only  be  enforced  by  estreating  the  recognizances 
and  issuing  a  wilt  of  extent,  not  against  the  effects  of  the 
commissioners  or  of  the  Lord  Advocate,  but  of  the  Crown. 
The  absurdity  of  compelling  the  Crown  to  enter  into  recog- 
nizances to  itself  is  too  glaring. 

It  follows,  as  matter  of  course,  from  these  considerations, 
that  any  judgment  of  any  Court,  awarding  costs  against  the 
Crown  or  its  officers,  is  a  proper  subject  of  appeal  on  the  point 
of  costs  only,  whether  the  judgment  was  right  or  wrong  on 
the  merits.  The  law  as  to  the  competency  of  appeals  upon 
costs  is  well  understood.    Where  costs  are  matter  in  the  dis- 


(a)  Vide  anie,  pp.  1S5-7. 
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cretion  of  the  inferior  Court,  no  appeal  lies  against  the  judg- 
ment of  that  Court  for  costs  merely.  But  where  the  Court 
has  no  discretion  as  to  costs,  as  where  they  are  given  by  stat- 
ute, and  the  Court  refuses  them,  or  where  the  Court  gives 
them  out  of  a  fund  not  properly  chargeable,  or  against 
a  party  not  liable,  as  *  in  this  case  ;  in  short,  wherever  *  205 
the  Court  has  no  power  to  give  or  refuse  costs  to  a 
party,  and  yet  gives  a  judgment  awarding  costs,  as  if  it  had 
such  power,  in  all  such  cases  an  appeal  Ues.  Owen  v.  Grif- 
fith^ (a)  Taylor  v.  Popham,  (i)  Tod  v.  Tod,  (c)  Burkett  v. 
Spray,  (rf)  Angel  v.  Davis,  (e) 

Mr.  Anderson  was  proceeding  on  the  same  side,  but  was 
stopped  by  the  Lords. 

Mr.  Hope  (in  the  absence  of  Mr.  Pemberton),  for  the  re- 
spondents. —  The  Commissioners  of  Woods  and  Forests  were 
the  pursuers  in  this  action,  and  not  the  Crown. 

Lord  Brougham.  —  There  is  no  order  upon  the  Crown ; 
the  interlocutor  is  against  the  Commissioners  of  Woods  and 
Forests.  But  what  commissioners?  There  is  a  new  set. 
The  body  does  not  now  exist  against  whom  the  interlocutor 
18  directed. 

The  Lobd  Chancellor.  —  Suppose  the  interlocutor  to  be 
i%ht,  how  could  you  proceed  to  recover  the  costs  in  Scotland 
against  the  commissioners  ? 

Mr.  Hope.  —  If  they  acted  beyond  their  power,  and  tor- 
tiously,  they  must  be  personally  liable.  The  law  is  different 
in  Scotland  from  what  it  is  in  England. 

Lord  Broupham.  —  But  how  could  you  enforce  that  lia- 
bility in  England,  the  commissioners  not  being  the  same  ? 

(a)  1  Ves.  Sen.  249.  (b)  15  Ves.  72,  78. 

(e)  2  Wils.  k  S.  542. 

(d)  1  Ross.  &  M.  113;  see  p.  115,  and  cases  there  mentioned. 

(0  4  My.  k  Cr.  860. 
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Mr.  Hope.  —  Against  the  commissioners  personally 

*  206    *  who  did  the  act,  and  the  representatives  of  such  of 

them  as  may  be  dead. 

This  action  was  brought  by  the  Lord  Advocate  originally, 
without  any  warrant  from  the  Grown  ;  and  was  therefore  in 
its  inception  incompetent,  so  far  as  it  was  at  the  instance  of 
the  Crown.  Being  so  incompetent,  it  was  not  sustained  by 
the  warrant  subsequently  produced;  but  the  Court  below 
determined  that  the  action  was  not  at  the  instance  of  the 
Crown,  but  at  the  instance  of  the  Commissioners  of  Woods 
and  Forests  alone,  and  that  the  commissioners  had  no  title  to 
sue  for  a  reduction  of  the  respondent's  commission.  The 
commissioners,  therefore,  in  raising  this  action,  T^ere  not  ex- 
ercising the  powers  vested  in  them  by  the  Statute  10  Geo.  4, 
c.  50,  extended  by  the  Statute  3  &  4  Will.  4,  c.  69,  but  were 
proceeding  in  excess  of  these  powers,  and  in  so  doing  were 
wrong-doers,  and  guilty  of  a  tortious  act,  for  which  they  must 
be  personally  responsible.  The  rights  of  the  Crown  are  not 
communicated  to  them.  Watt  v.  Morris,  (a)  And  if  the 
Lord  Advocate  had  no  right  by  virtue  of  his  office  to  bring 
the  action,  then  he  can  have  no  right  to  maintain  the  appeal ; 
and  if  he  brings  an  appeal  which  he  cannot  maintain,  there  is 
no  reason  in  law  or  in  equity  why  he  should  not  be  subjected 
to  costs  of  the  appeal,  as  well  as  of  the  action  so  incompe- 
tently brought. 

But  passing  over  this  view  of  the  case,  it  is  to  be  observed 
that  exemption  from  costs  is  not  part  of  the  prerogatives  of 
the  Crown.  In  England,  liability  for  costs  was  not  known  to 
the  common  law ;  it  was  introduced  by  the  Statute  of  Glou- 
cester ;  (i)  and  the  exemption  of  the  Crown,  so  far  as 

*  207    it  may  have  existed,  *  arose  from  an  omission,  the  * 

Crown  not  having  been  mentioned  in  the  statute.  Mr. 
Justice  Blackstone  says,  in  the  passage  (3d  vol.  p.  400)  be- 
fore referred  to,  that  it  is  beneath  the  dignity  .of  the  Crown 
to  receive  costs.  But  there  are  many  cases,  under  statutes, 
in  which  the  Crown  receives  costs,  which  is  certainly  not 
more  beneath  its  dignity  than  to  pay  them.    So  great  is  the 

(a)  2  Ring.  N.  C.  189;  see  p.  190.  (5)  0  £dw.  1,  c.  1. 
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hardship  of  the  exemption  of  the  Crown  from  costs  in  charity 
informations  deemed  to  be,  that  relators  are  joined  as  parties 
with  the  officer  of  the  Crown,  for  the  sole  purpose  of  being 
answerable  for  costs  to  the  opposite  party.  But  in  England 
and  Ireland  there  is  a  diversity  of  practice  as  to  this  pre- 
rogative ;  The  King  v.  Hcusell^  (a)  The  Attorney-  General  v. 
Joyce  ;(b)  and  in  Scotland,  the  liability  of  public  officers 
suing  on  behalf  of  the  Crown  to  pay  costs  was  declared  in 
the  case  of  the  Lord  Advocate  on  behalf  of  the  Lords  of  the 
Treasury  v.  CampbelVe  Trustees^  (e)  which  is,  in  other  re- 
spects also,  very  similar  to  the  present  case. 

[The  Attorney- Q-eneraL  —  The  costs  in  that  case,  in  fact, 
were  never  paid. 

Lord  Cottbnham.  —  Because,  I  suppose,  there  was  nobody 
against  whom  any  proceedings  to  recover  them  could  be  en- 
forced.] 

The  Court  certainly  awarded  the  costs  against  the  Lords  of 
the  Treasury.  The  same  rule  was  recognized  by  Lord  Mead- 
OWBANK,  in  the  case  of  The  King^e  Advocate  v.  The  Magis- 
trates of  Kirkwall^  (d)  before  referred  to.  Were  the  rule  as 
contended  for  on  the  other  side,  public  functionaries  might 
take  up  any  man's  estate,  or  do  any  tortious  act,  or 
bring  actions  *ever  so  absurd,  under  shelter  of  the  *208 
prerogative  of  exemption  from  costs.  The  rule  in 
Scotland  is,  that  where  the  Crown  sues  directiy  by  the  Lord 
Advocate,  it  is  not  liable  for  costs ;  but  where  the  Lord  Ad- 
vocate sues  for  a  public  board,  then  costs  may  be  given. 
The  17th  section  of  the  Statute  10  Geo.  4,  c.  50,  shows  that 
it  was  not  considered  that  immunity  from  costs  would  attach 
to  the  powers  conferred  upon  the  Commissioners  of  Woods 
and  Forests;  for  special  provision  is  thereby  made  as  to  the 
fund,  out  of  which  the  costs  of  suits  at  law  or  in  equity, 
against  the  commissioners,  are  to  be  provided. 

(a)  1  M'Cle.  110.     ^  (6)  Hayes's  Exo.  Rep.  (Irel.)  206. 

(e)  14  Sh.  D.  B.  &  M.  667.  {d)  10  Sb.  D.  &  fi.  828. 
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The  Lord  Chancellor.  —  As  the  reyenue  wajs  vested  ia 
the  commissioners,  it  was  necessary  that  they  should  be  en- 
abled to  sue ;  they  are  substituted  for  the  Crown :  and  the 
17th  section  is  to  protect  persons  dealing  with  the  commis- 
sioners  from  personal  liability. 

What  do  you  say,  Mr.  Attorney^  as  to  that  case  of  Camp- 
bell's Trustees  ? 

The  Attorney- General.  —  The  judgment  of  the  Court  in 
that  case  was  against  the  Lords  of  the  Treasury,  contrary  to 
the  opinion  of  the  Lord  Ordinary.  The  expenses  have  not 
been  paid. 

The  Lord  Chancellor,  Lord  Brougham,  Lord  Cottenham, 
and  Lord  Campbell,  haying  refeiTcd  to  the  report  of  that 
case,  said  they  found  it  difficult  to  understand  it. 

Mr.  Pemberton  (having  now  arrived)  referred  to  the  case 
of  Monck  V.  Suskisson^  (a)  a  suit  for  specific  performance, 
against  the  Commissioners  of  Woods  and  Forests.  The  com- 
missioners excepted  to  the  Master's  report  on  the  title, 
*  209  and  the  exception  was  *  overruled ;  and  the  course  of 
the  Court  in  overruling  exceptions  is  to  give  costs 
against  the  party  excepting.  If  the  rule  had  been  departed 
from,  the  reporters  would  have  mentioned  the  matter. 

The  Attorney- General. — In  that  case  the  commissioners 
had  signed  the  contract  in  their  own  individual  names,  and 
the  suit  was  against  them  in  the  same  character. 

Mr.  Pemherton.  —  That  could  not  make  any  difference. 
They  were  defending  the  suit  for  the  Crown. 

The  Lord  Chancellor.  —  It  does  not*  appear  to  me  that 
there  is  any  invariable  practice  upon  this  subject.  I  should 
hesitate  before  I  could  come  to  the  conclusion  that  there  is  a 
settled  practice,  as  it  is  said,  in  the  Courts  of  Scotland,  in 

(a)  1  Sim.  2S0,  and  4  Boss.  121,  n. 
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cases  of  this  kind.  It  does  not  appear  to  me  that  that  judg- 
ment in  that  single  case  of  Campbell's  Trustees,  is  sufficient 
to  justify  this  House  in  coming  to  the  same  conclusion  in  the 
present  case. 

Mr.  Hope,  —  Such  a  practice  is  urged  in  the  other  case  to 
which  I  have  referred,  the  case  of  The  Magistrates  of  Kirk- 
wall, in  the  10th  vol.  of  Shaw  &  Dunlop ;  and  is  admitted 
by  the  counsel  on  the  other  side. 

The  Lord  Chancellor.  —  I  see  nothing  in  the  case  to  sat- 
isfy me  that  there  is  any  thing  of  the  kind  admitted  by  the 
Court  in  that  case. 

Mr,  Hope,  —  It  is  said  that  the  officers  of  ordnance,  and 
excise,  and  customs  are  liable. 

The  Lord  Chancellor.  —  That  is  said  at  the  bar ;  but  the 
Court  say,  how  can  you  make  them  Uable? 

Lord  Brougham.  —  I  do  not  see  that  there  is  any 
^  assent  by  anybody  to  what  the  counsel  says.    The   *  210 
Lord  Justice-Clerk  says,  ^^  I  should  Uke  to  know  how 
you  could  make  good  such  a  claim  of  expenses.     I  think  you 
are  bound  to  point  out  the  fund,  and  how  you  are  to  operate 
upon  it." 

The  Lord  Chancellor.  —  I  certainly  do  not  see  that  there 
18  any  settled  rule  applicable  to  this  case,  in  the  way  conceived 
by  the  Court  below. 

Mr,  Pembertan.  —  Then  I  should  submit  that  the  question 
of  costs  would  be  matter  of  discretion  with  the  Judge ;  and 
if  so,  they  could  not  be  the  subject  of  appeal  to  your  Lord- 
ship's House,  according  to  the  principle  laid  down  in  Owen 
T.  Griffiths,  Tod  v.  Tod,  and  the  other  cases  already  cited. 
If  your  Lordships  find  that  there  is  no  settled  rule,  the 
costs  must  of  course  depend  upon  the  discretion  of  the 
Judge. 
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Lord  Brougham.  —  What  was  intended  by  the  Lord  Chan* 
cellor  was,  that  there  was  no  settled  practice  to  take  the 
Scotch  cases  out  of  the  general  rule. 

Mr.  Pembertan.  —  I  understand  the  Lord  Chancellor's  ob- 
servation to  be,  that  there  is  no  general  rule  of  practice  on 
the  subject. 

Lord  Campbell.  —  It  is  quite  impossible  that  the  practice 
maintained  in  that  case  in  Scotland  (Campbell's  Trustees) 
could  be  of  any  standing. 

The  Lord  Chancellor.  —  The  only  case  cited  to  us  is 
that  which  occurred  in  the  same  year  with  the  present  pro- 
ceeding. 

Lord  Brougham.  — And  that  case  is  not  intelligible  to  us 
firom  the  report.    We  cannot  consider  it  as  an  authority. 

The  Lobd  Chancellor.  —  I  feel  certainly  what  the 

*  211   *Lord  Justice-Clerk  says,  that  you  are  bound  to  show 

you  can  enforce  the  claim  against  some  party.     How 

can  you  proceed  to  recover  these  costs  in  the  Court  below,  in 

case  we  grant  them  ? 

Mr.  Pemherton.  —  We  can  recover  them  by  action  on  the 
judgment,  in  the  usual  way.  We  do  not  apprehend  that  the 
Crown  or  its  officers  will  abscond  to  avoid  service  of  process. 

We  do  not  think  it  necessary  to  trouble  the  House  on  the 
question  of  recognizances ;  because,  if  the  appellants  are  not 
liable  to  costs,  of  course  they  are  not  bound  to  enter  into 
recognizances. 

Lord  Brougham.  —  I  certainly  agree  with  my  noble  and 
learned  friend  that  the  case  of  Campbell's  Trustees,  in  the 
14th  vol.  of  Shaw  &  Dunlop,  cannot  at  all  lead  us  to  the 
conclusion  that  there  is  a  different  rule  prevailing  in  Scot- 
land from  that  which  is  held  to  govern  the  question  as  often, 
as  it  is  raised  here ;  and  the  other  case  of  the  magistrates  of 
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Kirkwall,  in  the  10th  vol.  of  Shaw  &  Dunlop,  appears  to  me, 
80  far  as  it  proves  any  thing,  to  go  the  other  way. 

I  must  beg  to  enter  mj  protest  against  the  distinction 
which  has  been  taken  in  arguing  this  case,  both  here  and 
below,  as  to  the  prerogatives  of  the  Crown  being  different 
where  the  Crown  is  supposed  to  be  dealing  with  what  is 
called  its  private  and  individual  property  and  the  public 
property.  The  prerogative  of  the  Crown  is  precisely  the 
same  as  regards  what  is  called  the  property  of  the  Sovereign 
and  the  property  of  the  public.  It  is  only  within  the  last 
half  centuiy  that  any  private  property  has  been  acknowledged 
to  exist  in  the  Crown  at  all ;  prior  to  that,  all  lands  descend* 
ing  on  the  Crown,  even  from  ancestors  or  collateral  rel* 
atives,  were  held  jure  coronae.  All  the  property  of  *  the  *  212 
Crown  is  held  for  public  purposes,  and  is  Crown  prop- 
erty, except  that  which  the  individual  Sovereign  has  retained 
a  right  to  deal  with  in  his  private  and  personal  capacity ;  it 
is  public  property  which  the  Crown  administers  for  the 
maintenance  of  the  State.  With  respect  to  the  Crown  lands, 
they  are  as  much  public  property  as  any  other  property  con* 
nected  with  the  consolidated  fund,  or  connected  with  any 
other  branch  of  the  revenue  ;  those  lands  are  vested  in  the 
Crown  for  public  purposes,  to  maintain  the  dignity  of  the 
Crown ;  and  the  prerogative  applies  as  much  to  them  as  it 
does  to  any  other  branch  of  the  revenue  appropriated  to  other 
services. 

Lord  Cottenham.  —  I  am  entirely  of  the  same  opinion.  I 
apprehend  there  is  no  difference  —  and  it  would  be  strange 
indeed  if  there  could  be  a  difference  —  between  the  preroga* 
tive  of  the  Crown  in  Scotland  upon  this  point  and  the  pre- 
rogative of  the  Crown  in  any  other  part  of  the  kingdom. 
The  Attorney-General  in  this  country  and  the  Lord  Advo- 
cate in  Scotland  equally  represent  the  Crown  ;  they  are  only 
acting  for  the  Crown,  and  are  not  liable  for  costs.  Then  is 
this,  or  is  it  not,  a  proceeding  by  the  Lord  Advocate  on  be- 
half of  the  public  ?  Beyond  all  doubt  it  is.  Whether  the 
particular  property  is  under  the  management  of  the  Lords  of 
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the  Treasury,  or  under  the  management  of  the  Commission- 
ers of  Woods  and  Forests  is  quite  immaterial ;  the  suit  is  for 
the  benefit  of  the  public ;  and  whether  the  public  revenue 
is  subject  to  an  arrangement  which  leaves  it  in  particular 
officers,  or  in  the  hands  of  the  Crown,  the  prerogative  of 
the  Crown  is  not  altered  by  that  arrangement.  The  public 
officer  suing  for  certain  property  in  Scotland,  the  great  ques- 
tion is,  whether  he  is  liable  for  costs,  because  the 
*  218  *  Court  is  of  opinion  there  was  an  informality  in  the 
mode  in  which  the  Crown  instituted  its  suit.  It 
would  require  a  very  strong  practice  to  mainta>in  such  a 
point ;  but  when  we  come  to  look  into  the  supposed  author- 
ities which  have  been  referred  to,  it  is  clear  they  are  no 
authorities  at  all.  Frop  the  case  of  the  magistrates  of  Kirk- 
wall, it  is  clear  the  rule  did  not  exist  prior  to  1832  ;  no  case 
is  referred  to  antecedent  to  that.  If  the  principle  cannot  be 
recognized,  that  case  cannot  be  authority  for  this  House  to 
sanction  this  interlocutor  of  December,  1836,  founded  on  a 
decision  in  the  month  of  March  in  the  same  year.  I  consider 
the  interlocutor  of  the  Court  of  Session  erroneous  ;  I  think, 
therefore,  3'our  Lordships  would  do  right  in  reversing  it. 

Lord  Campbell  concurred. 

It  was  accordingly  ordered,  "  that  the  prayer  of  the  re- 
spondents' petition,  to  dismiss  the  appeal  as  incompetent,  be 
refused :  and  it  was  further  ordered  and  declared,  that  accord- 
ing to  the  usage  of  this  'House,  the  Lord  Advocate  for  Scot- 
land, when  suing  as  such  on  behalf  of  the  Crown,  or  in 
matters  in  which  the  Crown  is  interested,  upon  presenting  an 
appeal  to  this  House,  is  not  required  to  enter  into  recogni- 
zances to  answer  the  costs  of  the  said  appeal :  and  it  was 
further  ordered  and  adjudged,  that  the  said  interlocutors 
complained  of  in  the  said  appeal,  so  far  as  the  same  relate  to 
the  costs  ordered  to  be  paid  by  the  appellants,  the  Commis- 
sioners of  her  Majesty's  Woods,  Forests,  &c.,  be  reversed : 
and  this  House  does  not,  under  the  circumstances,  think  it 
necessary  to  give  any  opinion  as  to  the  objection  to  the  title 
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of  the  pursuer  to  insist  in  the  action,  nor  as  to  the  other 
matters  contained  in  the  said  interlocutors  complained  of  in 
the  said  appeal." 

LORD  DUNGLAS  v.   OFFICERS    OF  STATE. 

August  2. 

*  The  other  appeal,  Lord  Dungla$  v.  The  Officer  $  (>/^  *  214 
State  for  Scotland^  having  been  appointed  to  be  further 
considered  this  day,  — 

Lord  Brougham  moved  the  judgment  of  the  House.  —  In 
Jiinuary,  1827,  a  warrant  under  the  sign-manual,  and  in  Sep* 
tember  of  the  same  year  a  grant  under  the  Great  Seal  of  Scot- 
land was  issued  to  the  appellant,  purporting  to  confer  upon 
him  for  life  the  office  of  chamberlain  and  collector  of  the  rents, 
revenues,  feu-duties,  and  other  casualties  of  superiority  issu- 
ing and  payable  to  the  Cfown  out  of  the  lands  and  lordship 
of  Ettrick  Forest,  with  power  to  appoint  a  deputy  or  depu- 
ties. There  was  added  the  further  grant  of  an  annuity  or 
yearly  salary  of  800i.  to  Lord  Dunglas  himself,  and  20i.  to 
his  deputy  or  deputies ;  and  this  annuity  or  salary  of  3202.  a 
year  is  stated  to  be  as  well  in  consideration  of  the  said  office 
as  out  of  his  Majesty's  royal  bounty  and  favour  to  the  said 
grantee.  The  rents  and  feu-duties  are  admitted  upon  the 
pleadings  to  consist  of  money  payments,  which  amount  to  the 
fixed  sum  of  2352.  7t.  7^(2.,  and  never  have  exceeded  that 
sum.  The  warrant  and  grant  provide,  that  if  the  annuity  or 
salary  of  320/.  cannot  be  obtained  from  the*  rents  of  Ettrick 
Forest,  the  difference  shall  be  made  good  out  of  the  Crown 
revenues  in  the  lordship  of  Dunbar. 

An  action  of  reduction  of  this  grant  was  brought  first  by  the 
Lord  Advocate  on  behalf  of  the  Crown,  and  of  the  Commis- 
sioners of  Woods  and  Forests ;  and  upon  the  objection  being 
taken  to  the  competency  of  the  parties,  the  action  was  after- 
wards brought  by  the  officers  of  state,  with  the  concurrence 
of  the  Lord  Advocate,  on  behalf  of  the  commissioners.  The 
Court  of  Session  sustained  the  objection  to  the  com- 
petency *  of  the  action  as  first  brought ;  and  the  judg-   *  215 
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ment  formed  the  subject  of  an  appeal:  they  also,  by  a 
majority  of  the  constilted  Judges,  sustained,  in  the  second 
action,  the  reasons  of  reduction,  and  set  aside  the  grant,  dis- 
chaiging  the  defendants  from  the  conclusion  of  the  summons 
to  make  repayment  of  the  sums  received  by  them,  as  incom- 
petent  in  that  action. 

It  does  not  seem  necessary  to  go  into  many  of  the  reasons 
upon  which  this  decision  proceeded ;  one  is  sufficient  to  set 
aside  this  grant.  There  can  be  no  ground  whatever  for  treat- 
ing it  as  the  grant  of  an  office  ;  it  was  to  all  intents  and  pur- 
poses the  grant  of  a  pension.  This  appears  clearly  enough 
even  from  the  language  of  the  grant ;  but  the  annexation  of 
a  salary  of  8202.  for  collecting  a  revenue  of  285L  at  once 
shows  that  it  was  a  pension  out  of  the  land  revenues,  which 
was  granted  under  the  colour  or  diaguise  of  granting  an  office. 
Nor  does  this  disparity  appear  to  have  been  matter  of  any 
doubt  when  the  grant  was  made ;  for  provision  is  expressly 
made  that  whenever  the  moneys  of  the  said  collection  come 
short,  that  is,  the  moneys  for  collecting  which  the  salaries 
were  granted,  payment  shall  be  made  out  of  the  Crown  rents 
of  Dunbar.  This  grant,  therefore,  was  merely  colourable  as 
the  grant  of  an  office ;  it  was  a  shift  for  the  grant  of  a  pen- 
sion, which  would  not  be  granted  to  endure  beyond  the  life 
of  the  Sovereign  granting  it ;  and  being  charged  on  the  land 
revenue,  it  was,  in  fact,  an  alienation  of  a  portion  of  the  rev- 
enue. If  the  Sovereign  could  grant  800Z.  a  year  out  of  that 
revenue,  he  might  have  granted  the  whole ;  and  if  he  could 
grant  any  portion  of  it  during  the  life  of  the  grantee,  there 
is  no  conceivable  reason  why  he  might  not  in  the  like  man- 
ner have  granted  the  whole  away  from  the  Crown  in  per- 
petuity, 
*216  *It  thus  becomes  unnecessary  to  consider  what 
power  the  Crown  has  of  granting  the  office  of  cham- 
berlain for  the  life  of  the  grantee ;  because  this  was,  in  truth, 
no  grant  of  the  office.  But  it  may  be  observed  that  a  very 
strong  opinion  was  given  by  the  learned  Judges  of  the  Ex- 
chequer in  Scotland,  in  1721,  in  a  case  in  which  a  grant  for  life 
had  been  made  of  the  chamberlainship  of  Ross  and  5002.  per 
annum  to  Lord  Sutherland.  Their  Lordships  remonstrated 
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with  the  Treasury  on  the  ground,  expressly  stated  by  them,  that 
no  such  grant  could  be  made,  either  for  life  or  years.  Although 
this  may  be  said  to  be  in  some  sort  an  extra-judicial  opinion, 
it  iB  yet  entitled  to  great  respect  considering  the  quarter  from 
which  it  comes.  It  is  well  known  —  to  say  nothing  of  such 
opinions  taken  in  ancient  times  —  that  there  was  one  of  great 
celebrity  taken  early  in  the  last  century.  An  important  prin- 
ciple respecting  the  constitutional  power  of  the  King  in  this 
country  rests  upon  the  opinion  taken  in  the  time  of  George  1, 
the  Judges  (dusentientibut  Baron  Price  and  Justice  Etbe^ 
reporting  their  opinion  that  the  care  and  disposal  of  the  chil- 
dren of  the  royal  family  belong  to  the  reigning  Sovereign,  (a) 
The  law  on  this  point  has  ever  been  regarded  as  settied  by 
that  opinion. 

An  objection  has  been  taken  by  these  appellants  on  the 
ground  that  the  summons  gave  no  reason  of  reduction,  to 
raise  the  question,  whether  the  grant  was  a  bond  fide  gift  of 
the  office,  or  only  a  pension  under  colour  of  such  gift.  But 
supposing  that  it  was  necessary  to  specify  aU  the  reasons  in 
the  summons,  and  that  the  general  words  at  the  conclusion 
could  not  cover  the  particular  reason,  and  supposing  that 
the  second  reason  of  the  summons,  denying  the 
*  power  of  the  King  to  make  such  a  grant,  was  not  *  217 
sufficient,  still  there  seems  to  be  particular  words 
quite  sufficient  for  the  purpose.  The  third  reason  of  re- 
duction in  the  summons  at  the  instance  of  the  officers  of 
state,  expressly  states  the  grant  to  be  ^*  illegal  and  inept,  as 
an  alienation,  and  for  a  period  beyond  the  King's  life,  under 
the  narrative  and  disguise  of  the  office  of  chamberlain." 
(^Supra^  p.  180.)  This  seems  to  be  the  very  reason  in  ques- 
tion. 

It  has  become  unnecessary  to  examine  how  far  the  sur- 
render and  enactments  at  the  commencement  of  their  reigns, 
have  in  recent  times  tied  up  the  hands  of  the  successive 
Sovereigns.  There  appears,  however,  no  reason  for  coming 
to  a  different  conclusion  on  this  subject  from  that  which  sev- 
eral of  the  Judges  below  have  arrived  at,  particiilarly  Lord 

(a)  The  grand  opinion,  Fortesoae  Aland's  Bep.  p.  401. 
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Jeffrey,  after  a  very  able  and  careful  examination  of  the 
Civil  List  Acts.  The  grant  of  the  pension  in  this  case  ap- 
pears to  be  wholly  inconsistent  with  these  provisions.  The 
judgment,  therefore,  which  is  appealed  from,  on  the  reduc- 
tion, must  be  affirmed. 

Lord  Campbell.  —  I  would  merely  take  notice  of  one 
point  which  arose,  to  which  my  noble  and  learned  friend  has 
referred ;  namely,  the  construction  of  the  Civil  List  Acts.  It 
seems  to  me  that  the  learned  Judges  below  have  thrown  out 
some  expressions  upon  that  subject  which  are  hardly  to  be 
defended,  because  the}'  supposed  that  the  King,  by  his  speech, 
surrendered  all  his  land  revenues  for  ever  to  the  use  of  the 
public  ;  and  thAt  there  was  only  a  regrant  by  Act  of  Parlia- 
ment for  his  own  life.  It  seems  to  me  that  that  is  an  erro- 
neous view  of  the  subject,  because  the  King's  speech  would 

operate  nothing ;  it  was  only  an  intention  indicated 
•  218    graciously  by  the  Sovereign,  that  he  *  was  willing  to 

enter  into  such  an  arrangement  if  Parliament  should 
approve  of  it ;  and  all  these  civil-list  arrangements  are  only 
for  the  life  of  the  Sovereign,  and  are  carried  into  efiTect  by 
Acts  of  Parliament.  With  this  qualification,  I  entirely  agree 
with  the  views  taken  by  the  learned  Judges  in  the  Court  be- 
low, who  considered  this  as  a  mere  disguise  for  granting  a 
pension  under  the  name  of  an  office ;  and  I  think  that  the 
third  reason  (a)  is  quite  apparent,  and  covers  it  most  ex- 
pressly, though  I  think  one  of  the  learned  Judges  iutimates 
his  opinion  that  the  objection  is  not  raised.  It  seems  to  me 
that  this  is  clearly  the  grant  of  an  annuity  under  the  name  of 
an  office,  and  that  annuity  undoubtedly  fell  in  upon  the  death 
of  the  Sovereign  who  granted  it. 

« 

Lord  Brougham.  —  I  ought  to  mention  to  your  Lordships 
that  my  noble  and  learned  friend  (Lord  Cottenham)  who  is 
not  now  present,  entirely  agrees  with  my  noble  and  learned 
friend  and  myself,  in  our  view  of  the  case.    The  main  ground 

(a)  See  the  new  ground  of  reduction,  introduced  into  the  second  action, 
supra,  p.  180. 
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upon  whicli  I  wished  to  look  into  the  case  was  to  see  that 
that  very  objection  was  raised ;  for  with  respect  to  the  plead- 
ings, I  thought  that  there  must  be  some  ground  for  the  objec* 
tion  which  was  uiged ;  but  when  we  came  to  look  at  them, 
the  word  ^^  disguise  "  put  it  out  of  question.  I  move  that  the 
interlocutors  be  affirmed. 

The  second  appeal  was  accordingly  dismissed,  and  the  in- 
terlocutors therein  complained  of  affirmed. 


•SKEFFINGTON   t;.  BUDD.  ♦219 

1842. 

Sir  LuMLET  Saint  Geobob  Skepfington,  Bar-  |  j      „ 

onet J     -rr 

Thomas  William  Budd,  Chablbs  Haywabd 

BuDD,  William  Davis,  Benjamin  Shaw, 

WiLUAM  Gbben,  Chables  Gbeen,  Henbt 

Gbeen,    Thomas    Kino   Cbeak,   William 

Thobcpson,  Robebt    Fabband,  Geo.    Bab-  \  Bupandenti. 

CLAT    Mansel,     Ouveb    Yile,    Thomas 

HuTCHiNGS  Whitehubst,  Abbaham  Wildat 

Robabts,   Habvet   Combe,  and   William 

George  Pbescott,  Esqrs 

Administrator  de  bonis  non.  Next  of  JSHn.  Equity  of  JRe- 
demption.  Lapse  of  Time.  Acquiescence.  Presumption  of 
Release. 

T.  H.,  a  merchant  in  partnership  with  A.  H.,  died  in  1790|  unmarried 
and  intestate,  possessed  of  leasehold  property,  and  leaving  his  sisters 
Lady  S.  and  Mrs.  D.  his  sole  next  of  kin.  Soon  after  his  death,  the 
partnership  was,  on  investigation  by  the  creditors,  found  to  be  insol- 
vent ;  and  Lady  S.  and  Mrs.  D.,  with  consent  of  their  husbands,  duly 
renounced  administra|^on  of  his  estate.  By  indenture  made  between 
Tou  IX.  18  [  198  ] 
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Sir  W.  S.  and  hiB  wife  Lady  S.  of  the  first  part,  and  the  said  A.  H.  of 
the  second  part,  and  his  then  new  partner  R.  of  the  third  part,  —  after 
reciting  that  the  former  partnership  was  insolvent :  that  A.  H.  and  R. 
had  undertaken  to  settle  with  the  creditors  by  composition,  which 
could  not  be  effected  without  administration  of  T.  H.'s  personal 
estate,  and  that  there  had  been  money  transactions  between  him  and 
Sir  W.  S. ,  of  which  neither  kept  any  account,  —  Sir  W.  S.  and  Lady 
S.  renounced,  at  R/s  request,  all  their  right  to  the  said  administration 
in  favour  of  A.  H.,  who,  in  consideration  thereof,  covenanted,  after 
obtaining  such  administration,  to  release  Sir  W.  S.  from  all  claims 
which  he  as  administrator  of  T.  H.  or  otherwise  might  have  on  Sir 
W.  S.:  and  Sir  W.  S.,  in  consideration  of  such  release,  covenanted 
for  himself,  his  heirs,  executors,  and  administrators,  and  for  his  said 
wife,  that  they,  Sir  W.  S.  and  Lady  S.,  would,  after  such  administra- 
tion should  be  granted  to  A.  H.,  execute  to  him,  his  executors  and 
administrators,  a  release  of  all  claims  whatsoever  which  they  might 
have  on  him  as  administrator  of  T.  H.  or  otherwise.  The  creditors 
also  by  a  composition  deed  agreed  to  accept  16s.  in  the  poimd,  payable 

by  instalments  by  A.  H.  and  R.,  and  to  allow  A.  H.  to  take  out 
*220       administration  of  the  estate  of  T.  H.     Afterwards  D.,  *the 

husband  of  Mrs.  D.,  by  a  deed-poll, — after  reciting  that  he 
had  an  unsettled  demand  against  T.  H.'s  estate,  and  that  the  effects 
of  the  late  partnership,  together  with  his  private  estate,  were  insuffi- 
cient to  pay  the  partnership  debts,  and  that  the  creditors  entered  into 
a  composition  and  agreement  with  A.  H.  and  R.  as  aforesaid,  —  de- 
clared that  a  bond  for  1000/.  given  to  him  by  A.  H.  and  R.  pursuant 
to  an  agreement  therein  recited,  should,  when  paid,  be  in  full  discharge 
of  all  sums  of  money  due  to  him  from  T.  H. ,  and  of  all  claims  what- 
soever of  him,  D. ,  on  the  estate  and  effects  of  T.  H.  A.  H.  then  took 
out  letters  of  administration  of  T.  H.'s  estate,  and,  in  order  to  pay  the 
creditors,  raised  sums  of  money  by  annuities  and  mortgage  on  the 
said  leasehold  property,  R.  joining  in  the  securities  ;  but  in  1793, 
being  unable  to  pay  the  whole  composition  by  what  they  had  then 
received  from  the  intestate's  estate,  they  entered  into  further  arrange- 
ments with  the  creditors,  and  soon  afterwards  dissolved  partnership, 
R.  remaining  in  exclusive  possession  of  the  leasehold  premises,  of 
which  he  afterwards  purchased  the  fee-simple,  and  dealing  with  them 
as  his  own  for  several  years,  without  any  interference  by  A.  H.,  or  the 
said  next  of  kin,  or  their  husbands  who  survived  them,  —  all  of  whom 
died  between  the  years  1797  and  1815,  —  he  (R.)  mortgaged  them  in 
1815  to  secure  debts  due  by  him  to  D.  &  Co.,  subject  to  the  leases 
possessed  by  the  intestate,  subject  to  which  he  also  in  1818  released  to 
them  the  equity  of  redemption,  and  they  afterwards  sold  the  property 
in  fee  to  other  parties.  A  bill  to  redeem  the  premises  was  filed  against 
the  mortgagees  and  purchasers  in  1831,  by  an  administrator  de  bonis 
non  of  T.  H. ,  claiming  title  also  as  representative  of  the  next  of  kin. 
[  194  ]  • 


SKEPPINOTON  V.   BUDD.  ♦220 

There  was  no  direct  proof  that  T.  H.'s  next  of  kin  executed  releases 
of  their  interest  in  the  residue  of  his  estate. 

Held,  that  it  was  immaterial  whether  such  releases  were  executed  or  not, 
as  the  various  acts  of  ownership  exercised  over  the  leasehold  property 
by  A.  H.  and  by  R.  and  those  deriving  under  him,  all  dealing  with  it 
as  their  absolute  property  for  a  period  of  thirty-seven  years,  with  the 
acquiescence  of  the  next  of  kin  and  their  representatives,  established 
beyond  all  doubt  an  agreement  by  the  next  of  kin  to  give  up  all  their 
interest  in  it,  in  consideration  of  the  arrangements  of  1790.' 

Semble,  if  the  residue  had  not  been  so  released,  and  time  and  the  acts  and 
acquiescence  of  the  parties  had  not  been  a  bar  to  a  bill  to  redeem,  the 
administrator  de  bonis  non  of  the  intestate  would  be  entitled  to  sustain 
such  bill ;  notwithstanding  that  the  equity  of  redemption  had  been 
reserved  to  the  original  administrator's  representatives. 

April  19;  May  2,  3,  9;  August  5,  1842. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Exeheq- 
uer,  by  which  a  bill,  filed  by  the  appellant,  claiming 
to  be  entitled  to  redeem  against  the  *  respondents,  or  *  221 
persons  whom  they  represent,  certain  leasehold  prop- 
erty situated  at  .Bermondsey,  in  the  county  of  Surrey,  and 
formerly  possessed  by  one  Thomas  Hubbert,  was  dismissed 
with  costs. 

Thomas  Hubbert,  being  in  partnership  with  his  natural 
son  Alexander  Hubbert  in  the  business  of  ship  and  insurance 
brokers,  at  London  and  Ostend,  and  being  possessed  of  part 
of  the  premises  in  question  in  the  cause,  by  virtue  of  a  lease 
dated  the  23d  of  June,  1788,  for  a  term  of  seventy-nine  years 
from  Lady-day,  1783,  and  having  an  agreement  dated  the 
21st  of  January,  1790,  for  another  lease  of  another  part  of  the 
premises,  from  one  Thomas  Carter  (who  held  a  lease  of  all 
the  premises,  together  with  others,  granted  to  him  by  the 
Earl  of  Salisbury  on  the  11th  of  October,  1785,  for  a  term  of 
eighty  years  from  the  25th  of  March,  1782),  died  in  August, 
1790,  unmarried  and  intestate,  leaving  Dame  Catherine,  then 
the  wife  of  Sir  William  Skeffington,  Baronet,  and  Anastasia, 
wife  of  Cornelius  Donovan,  Esq.,  his  sisters  and  only  next  of 
kin,  surviving  him.  The  appellant  is  the  only  child  and  next 
of  kin  of  Sir  WiUiam  and  Lady  Skeffington,  both  deceased,  — 
the  latter  in  1811,  the  former  in  1815,  —  and  is  the  only  next 

>  See;)O5^250,  note  (1). 
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of  kin  of  Mrs.  Donovan,  who  died  without  issue  in  1797,  and 
is  the  residuary  legatee  and  one  of  the  executors  of  Mr.  Don- 
ovan, who  died  in  1806.  He  is  also  administrator  of  Lady 
Skeffington,  and  administrator  de  bonis  non  of  the  said  Thomas 
Hubbert,  under  letters  of  administration  granted  to  him  in 
1828  and  1829,  respectively. 

It  was  found,  soon  after  T.  Hubbert's  death,  that  the  part- 
nership business  between  him  and  A.  Hubbert  was  much 
embarrasssed,  if  not  absolutely  insolvent.     On  the  30th  of 

December,  1790,  Lady  Skeffiington  and  Mrs.  Dono- 
*  222    van,  with  the  consent  of  their  husbands,  *  executed  a 

proxy  of  renunciation  of  administration  of  his  effects 
in  favour  of  A.  Hubbert  as  a  creditor  of  his  estate.  By  an 
indenture  dated  the  same  day,  and  made  by  Sir  William  and 
Lady  Skeffington  of  the  first  part,  the  said  A.  Hubbei*t  of 
the  second  part,  and  Thomas  Rowcroft  (another  natural  son 
of  T.  Hubbert,  and  then  taken  into  partnership  by  A.  Hub- 
bert) of  the  third  part,  —  reciting,  amongst  other  things,  the 
death  of  T.  Hubbert,  and  that  Lady  Skeffington  and  Mrs. 
Donovan  were  his  sole  next  of  kin,  and  that,  upon  looking 
into  the  affairs  and  concerns  of  the  said  T.  and  A.  Hubbert, 
it  appeared  that  their  estates  were  not  sufficient  to  pay  the 
several  creditors  of  the  partnership,  and  that  A.  Hubbert  and 
Rowcroft  had  undertaken  and  agreed  to  settle  with  the  sev- 
eral creditors  of  the  partnership  by  a  composition  or  other- 
wise, but  the  same  could  not  be  effected  without  letters  of 
administration  being  first  granted  of  the  personal  estate  of  T. 
Hubbert:  and  further  reciting  that  there  had  been  several 
money  transactions  between  Sir  W.  Skeffington  and  T.  Hub- 
bert in  his  lifetime,  but  that  no  account  thereof  had  been 
kept  by  either  party :  it  was  witnessed  that  Sir  William  and 
Lady  Skeffington,  in  part  performance  of  the  agreement 
therein  before  set  forth,  and  at  the  request  of  Rowcroft, 
released  and  renounced  unto  A.  Hubbert  all  the  right,  in- 
terest, and  demand  they  or  either  of  them  had  to  letters  of 
administration  of  the  personal  estate  of  T.  Hubbert ;  and  in 
further  pursuance  of  the  said  recited  agreement,  and  at  the 
nomination  and  direction  of  Rowcroft,  they  by  this  indent- 
ure, as  far  as  in  them  lay,  authorized  and  empowered  A. 
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Hnbbert  to  take  out  immediately  administration  of  the  goods, 
chattels,  and  credits  of  T.  Hubbert :  and  it  was  fur- 
ther witnessed,  that  A.  Hnbbert,  *  in  pursuance  and  *  223 
performance  of  his  part  of  the  said  agreement,  and  in 
consideration  of  the  said  release  and  renunciation,  and  of 
his  having  such  letters  of  administration  granted  to  him  as 
aforesaid,  did  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  and  agree  with  Sir  W.  Skeffington, 
that  he,  A.  Hubbert,  would,  immediately  after  such  letters 
of  administration  should  be  granted  to  him,  or  within  one 
month  thereafter,  execute  and  deliver  unto  Sir  William  a 
good  and  sufficient  general  release  and  discharge  of  all  claims 
whatsoever,  which  he  should  or  might  have  upon  Sir  William, 
his  executors  or  administrators,  as  administrator  of  T.  Hub- 
bert, or  otherwise:  and  it  was  further  witnessed,  that  Sir  W. 
Skeffington,  in  further  performance  of  his  part  of  the  said 
agreement,  and  in  consideration  of  such  release  so  to  be 
executed  to  him  as  aforesaid,  did  by  this  indenture,  for  him- 
self, his  heirs,  executors,  and  administrators,  and  for  his  said 
wife,  covenant  and  agree  with  A.  Hubbert,  his  executors 
and  administrators,  that  they.  Sir  W.  and  Lady  Skeffington, 
would,  immediately  after  such  letters  of  administration  should 
be  granted  to  A.  Hubbert,  or  within  one  month  afterwards, 
duly  execute  to  him,  his  executors  or  administrators,  a  good 
and  sufficient  release  of  all  claims  and  demands  which  they, 
Sir  W,  and  Lady  Skeffington,  or  either  of  them,  or  their  or 
either  of  their  executors  or  administrators,  should  or  might 
have  upon  him,  A.  Hubbert,  as  administrator  of  T.  Hubbert, 
or  otherwise. 

By  another  indenture,  dated  the  81st  of  December,  1790, 
and  made  between  the  s^d  A.  Hubbert  of  the  first  part,  sev- 
eral creditors  of  the  late  partnership  of  the  second  part,  and 
the  said  T.  Ro wcrof  t  of  the  third  part, — reciting,  that 
in  consequence  of  an  investigation  *made  into  the  ^224 
affairs  of  the  partnership  of  T.  and  A.  Hubbert,  both 
at  London  and  Ostend,  by  a  committee  of  the  creditors,  it 
was  their  opinion  that  it  would  be  for  the  interest  of  the 
creditors  to  accept  a  composition  of  15«.  in  the  pound  in  full 
of  their  respective  demands,  payable  by  instalments  in  six, 
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twelve,  and  twenty-four  months ;  and  that  the  said  A.  Hub- 
bert  and  Roweroft  having  proposed  to  give  their  promissory 
notes  to  the  creditors  for  payment  of  that  composition,  upon 
the  disposal  and  management  of  the  estate  being  given  up  to 
them,  the  committee  was  further  of  opinion  that  it  would  be 
for  the  benefit  of  the  creditors  to  accede  to  that  proposal, 
and,  upon  A.  Hubbert  and  Roweroft  giving  their  notes  for 
such  composition,  to  give  up  to  them  thd  sole  disposal  of  the 
said  partnei-ship  estate,  and  also  of  T.  Hubbert's  separate 
estate,  A.  Hubbert  and  Roweroft  engaging  to  satisfy  all  de- 
mands which  might  be  made  on  the  separate  estate :  and 
further  reciting,  that  the  creditors  present  at  a  meeting  con- 
vened for  the  purpose  had  agreed  to  the  said  proposal,  and 
resolved,  on  receiving  the  notes  of  A.  Hubbert  and  Roweroft 
for  payment  of  the  said  composition,  to  execute  to  them  a 
release  of  all  demands  on  the  said  partnership  and  on  the 
separate  estate  of  T.  Hubbert,  and  to  give  up  all  securities 
held  by  them  in  respect  thereof:  and  further  reciting,  that 
the  creditors  of  the  partnership  had  acceded  to  the  said  reso- 
lution, except  one,  who  was  a  bond-creditor  entitled  to  full 
payment  out  of  T.  Hubbert's  separate  estate,  and  also  except 
such  other  of  the  joint  creditors  whose  assent  to  the  composi- 
tion A.  Hubbert  and  Roweroft  had  taken  on  themselves  the 
risk  of  obtaining :  and  further  reciting,  that  A.  Hubbert  and 
Roweroft  had  delivered  to  the  several  parties  of  the  second 

part  their  joint  promissory  notes  for  the  payment  of 
*  225    *  the  said  composition  by  the  aforesaid  instalments,  in 

full  satisfaction  of  the  debts  due  to  them,  and  that  the 
said  several  parties  had  given  up  the  several  securities  held 
by  them  in  respect  thereof,  on  which  A.  Hubbert  was  liable 
to  pay  on  having  survived  T.  Hubbert,  —  it  was  witnessed, 
that  in  pursuance  of  the  said  resolutions  and  agreements,  the 
said  A.  Hubbert  and  T.  Roweroft  did  covenant  to  discharge 
the  said  promissory  notes,  and  the  parties  of  the  second  part 
did  covenant  to  accept  the  same  in  full  satisfaction  of  their 
several  debts,  and  in  consideration  of  the  said  notes  and  upon 
condition  of  the  payment  thereof,  they  did  release  A.  Hub- 
bert from  all  manner  of  action  and  demand  which  they  might 
have  against  him  as  surviving  partner  of  the  said  partnership, 
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or  against  the  heirs,  executors,  or  administratoins  of  T.  Hub- 
bert  or  his  separate  estate ;  and  they,  the  aforesaid  parties, 
did  by  this  indenture,  as  far  as  they  could,  renounce  respec- 
tively to  A.  Hubbert  and  Rowcroft,  and  to  each  of  them,  all 
their  right  and  claim  to  the  administration  of  the  e£Fects  of 
T.  Hubbert,  to  the  intent  that  they,  A.  Hubbert  and  Row- 
croft, or  one  of  them,  might  apply  for  the  same,  as  should  be 
found  expedient ;  and  that  they,  or  such  one  of  them  as 
should  obtain  administration,  should  get  in  the  estate  of  T. 
Hubbert. 

Mr.  Donovan,  in  consequence  of  certain  claims  made  by 
him  upon  the  separate  estate  of  T.  Hubbert,  which  had  not 
been  satisfactorily  adjusted,  declined  to  execute  any  release 
of  that  estate  until  the  11th  of  January,  1791.  By  a  deed- 
poll  of  that  date,  executed  by  Donovan,  —  reciting,  among 
other  things,  that  he  and  T.  Hubbert  had  carried  on  business 
in  partnership  as  merchants  for  several  years  previous  and  up 
to  1780,  when  that  partnership  was  dissolved,  and  that 
at  the  time  of  its  dissolution  no  account  was  *  made  up  *  226 
between  them ;  and  that  Donovan  had,  some  time  in 
the  year  1787,  delivered  to  T.  Hubbert  an  account  of  his 
receipts  and  payments  in  respect  of  their  partnership,  in 
which  it  was  stated  that  T.  Hubbert  was  indebted  in  respect 
thereof  to  Donovan  in  the  sum  of  2200/.,  and  that  that  balance 
had  not  been  settled  or  agreed  to  by  T.  Hubbert  up  to  the 
time  of  his  death :  and  further  reciting  that  T.  Hubbert  had, 
for  several  years  previous  to  his  death,  earned  on  business  in 
partnership  with  A.  Hubbert ;  and  that  upon  a  statement  of 
the  affairs  of  the  last  mentioned  partnership  after  T.  Hub- 
bert's  death,  it  was  found  that  the  effects  of  that  partnership, 
together  with  T.  Hubbert's  separate  estate,  were  insufficient 
to  dischai^  the  whole  of  the  debts  due  from  that  partner- 
ship: and  further  reciting  the  proposal  of  A.  Hubbert  and 
Rowcroft  to  pay  the  aforesaid  composition,  and  the  several 
other  matters  recited  and  stipulated  by  the  said  indenture  of 
the  Slst  of  December,  1790 :  and  further  reciting  that  Dono- 
van had  claimed  to  be  a  creditor  on  the  private  estate  of  T. 
Hubbert  for  2800/. ;  but  the  same  having  been  objected  to  by 
A.  Hubbert,  and  the  whole  estates  of  T.  Hubbert  being  in- 
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sufficient  to  pay  the  debts  due  from  him  at  the  time  of  his 
decease,  he,  Donovan,  had  proposed  to  A.  Hubbert  to  accept 
the  sum  of  lOOOZ.,  payable  by  inst^ments  of  1002.  per  annum, 
in  full  satisfaction  of  the  said  sum  of  28002.,  and  of  all  other 
claims  and  demands  which  he,  Donovan,  had,  or  his  executors 
or  administrators  might  have,  against  the  estate  and  effects  of 
T,  Hubbert,  on  A.  Hubbert  and  Rowcroft  executing  a  bond 
to  him  to  secure  the  payment  of  the  said  sum  of  lOOOZ. :  and 
further  reciting  that  A.  Hubbert  and  Rowcroft,  having  agreed 
to  such  proposal,  had  accordingly  executed  such  bond 
♦  227  of  even  date  with  *  this  deed-poll,  —  it  was  declared  by 
Donovan  that  the  said  bond,  when  paid  pursuant  to 
the  condition  thereof,  shoiild  be  in  full  satisfaction  of  all  and 
every  sum  and  sums  of  money  due  from  T.  Hubbert  to  Dono- 
van, on  account  of  the  said  partnership  business  so  by  them 
carried  on  as  aforesaid,  or  any  other  account  whatsoever,  and 
of  all  claims  and  demands  whatsoever  of  him,  Donovan,  on 
the  estate  and  effects  of  T.  Hubbert. 

In  February,  1791,  A.  Hubbert  took  out  administration  of 
the  goods,  chattels,  and  credits  of  T.  Hubbert ;  and  on  the 
7th  of  March  following,  the  agreement  which  T.  Hubbert 
had  entered  into  with  Carter  for  a  lease  of  part  of  the  prem- 
ises at  Bermondsey,  was  carried  into  execution  by  an  indent- 
ure of  lease  of  that  date,  made  between  T.  Carter  of  the  one 
part,  and  A.  Hubbert,  therein  described  as  administrator  of 
the  goods  of  T.  Hubbert,  of  the  other  part.  By  that  in- 
denture, A.  Hubbert  entered  into  covenants,  in  pursuance  of 
former  covenants  entered  into  by  his  lessor  Carter  with  the 
Earl  of  Salisbury,  to  lay  out  certain  sums  (amounting  to 
about  20002.)  in  building  upon  the  premises. 

The  partnership  business  of  A.  and  T.  Hubbert  was  con- 
tinued after  T.  Hubbert's  death  by  A.  Hubbert  and  Rowcroft, 
who  took  possession  of  the  partnership  effects  and  of  the  said 
leasehold  premises.  In  order  to  pay  off  part  of  the  composi- 
tion agreed  upon  by  the  indenture  of  31st  December,  1790, 
as  they  alleged,  they  borrowed  40002.  of  a  Mrs.  Spriggs,  by 
way  of  annuity  of  4202.,  payable  to  her  for  her  life,  and  secured 
by  an  indenture  of  the  16th  of  July,  1791,  made  between  A, 
Hubbert,  of  the  first  part ;  Rowcroft,  of  the  second  part ; 
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Mrs.  Spriggs,  of  the  third  part ;  and  Sir  John  Lubbock,  of  the 
fourth  part;  whereby — .after  reciting  certain  leases 
and  other  instruments  affecting  *  divers  leasehold  prop-  *  228 
erties  belonging  to  T.  Hubbert,  and  that  he  died  intes- 
tate, and  letters  of  administration  of  Jiis  effects  were  granted 
to  A.  Hubbert,  as  a  creditor  of  T.  Hubbert,  whereby  the 
several  leasehold  premises  before  mentioned  became,  and 
then  were,  legally  vested  in  him,  in  possession,  as  adminis- 
trator as  aforesaid,  for  the  residue  of  the  several  terms  for 
which  the  said  leaseholds  were  respectively  holden:  and 
farther  reciting  the  indenture  of  lease  of  the  7th  of  March, 
1791,  and  that  Mrs.  Spriggs  had  contracted  with  A.  Hubbert 
and  Rowcroft  for  the  purchase  of  the  said  annuity  at  the 
price  of  4000Z.,  which  sum  had  been  accordingly  paid  by  her, 
and  that  the  annuity  had  been  secured  by  the  joint  bond  and 
warrant  of  attorney  of  A,  Hubbert  and  Rowcroft  —  it  was 
witnessed,  that  for  more  effectually  securing  the  regular  pay- 
ment of  the  annuity,  A.  Hubbert  and  Rowcroft  did  grant 
and  confirm  the  same  to  her  for  her  life,  to  be  chargeable  on 
the  premises  comprised  in  the  said  indenture  of  March,  1791 : 
and  it  was  further  witnessed  that  A.  Hubbert  did  assign  the 
said  premises  to  Sir  J.  Lubbock  for  the  residue  of  the  term 
existing  therein,  in  trust  for  securing  the  annuity,  and  sub- 
ject thereto,  in  trust  for  A.  Hubbert,  his  executors,  adminis- 
trators, and  assigns.  And  this  indenture  contained  a  power 
of  sale  by  Sir  J.  Lubbock,  his  executors,  &c.,  in  case  default 
should  be  made  in  payment  of  the  annuity  for  the  space  of 
twelve  months  next  after  any  of  the  days  appointed  for  the 
payment  thereof. 

In  the  same  year  and  for  the  like  purpose,  A.  Hubbert  bor- 
rowed 1500^  of  a  Mrs.  Smith;  and  by  an  indenture  dated 
the  2d  of  December,  1791,  and  made  between  A.  Hubbert,  of 
the  first  part ;  Rowcroft,  of  the  second  part ;  and  Mrs.  Smith, 
of  the  third  part,  —  reciting  the  indenture  of  lease  of 
the  *  23d  of  June,  1788,  and  the  death  of  T.  Hubbert ;  *  229 
and  that  letters  of  administration  of  his  effects  had 
been  duly  granted  to  A.  Hubbert ;  and  that  he  had  paid 
sundry  debts  and  given  security  for  a  composition  in  satisfac- 
tion of  divers  of  the  debts  of  T.  Hubbert ;  and  that  having 
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immediate  occasion  for  the  sum  of  1500Z.  the  better  to  answer 
the  purposes  of  the  said  administration,  he,  A.  Hubbert, 
together  with  his  partner  in  trade,  the  said  Rowcroft,  as  his 
surety,  had  applied  to  Mrs.  Smith  to  lend  him  such  sum,  for 
which  he  and  Rowcroft  had  given  their  joint  bond  of  even' 
date  with  those  presents  —  it  was  witnessed,  that  in  considera- 
tion of  the  said  sum  of  15007.  paid  to  A.  Hubbert  by  the  said 
Mrs.  Smith,  he,  A.  Hubbert,  did  assign  unto  her  all  the  prem- 
ises comprised  in  the  lease  of  the  23d  of  June,  1788,  to  hold 
to  her,  her  executors,  administrators,  and  assigns,  for  the 
residue  of  the  t«rm  comprised  in  the  said  lease,  upon  trust 
for  securing  payment  of  principal  and  interest  of  the  said  sum 
according  to  the  condition  of  the  bond,  and  in  default  tliereof, 
in  trust  for  sale  and  satisfaction ;  subject,  nevertheless,  to  a 
proviso  for  redemption,  on  payment  by  A.  Hubbert  and  Row- 
croft, their  heirs,  executors,  or  administrators,  or  any  of 
them,  to  the  said  Mrs.  Smith,  her  executors,  &c.,  of  the  said 
sum  of  1500Z.  acftl  interest,  at  the  days  and  times,  and  in  the 
manner  mentioned  in  the  condition  of  the  bond. 

By  an  indenture,  dated  the  27th  of  March,  1793,  and 
made  between  A.  Hubbert,  of  the  first  part ;  the  several  per- 
sons executing  that  indenture,  and  therein  mentioned  to  be 
creditors  of  T.  Hubbert  and  A.  Hubbert,  of  the  second  part ; 
and  Rowcroft,  of  the  third  part,  —  reciting  the  indenture  of 

the  31st  of  December,  1790,  and  that  all  or  the  greater 
•  230   part  of  the  creditors  *  of  T.  Hubbert  had  executed  the 

same,  and  that  the  estate  and  effects  of  the  late  part- 
nership, then  received,  had  not  produced  sufficient  to  pay  the 
several  creditors  of  the  said  partnership  the  several  instal- 
ments stipulated  to  be  paid  by  the  said  indenture,  and  thlit 
A.  Hubbert  and  Rowcroft  had  paid  to  the  several  creditors 
Us,  M.  in  the  pound,  in  part  of  the  composition  of  15^.,  on 
the  amount  of  their  debts ;  and  that  said  sum  of  11«.  Sc2. 
in  the  pound  exceeded  the  sum  which  had  been  received  from 
the  estate  and  effects  of  the  said  late  partnership,  by  2500Z. : 
and  further  reciting  that  A.  Hubbert  and  Rowcroft,  having 
been  unable  to  pay  the  remaining  38.  9d.  in  the  pound  in  dis- 
charge of  their  promissory  notes,  had  convened  a  meeting  of 
the  creditors  and  laid  before  such  meeting  a  particular  account 
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of  the  moneys  received  from  tlte  estate  and  effects  of  the  late 
partnership  and  of  T.  Hubbert,  and  also  a  particular  account 
of  the  outstanding  debts  and  effects  due  and  belonging  to  the 
same ;  and  that  A*  Hubbert  and  Rowcroft  proposed  to  the 
creditors  to  pay  them  the  remaining  8«.  9d.  in  the  pound  with 
two  years'  interest,  by  equal  instalments,  in  six  years  from  the 
Ist  of  January,  1798,  in  case  the  outst^ding  debts  and  effects 
and  the  sum  of  2000Z.,  which  they  proposed  to  add  thereto 
out  of  their  own  proper  moneys,  would  extend  to  pay  the 
same,  and  if  not,  then  so  much  of  the  said  sum  of  88.  9(2.  in 
the  pound  and  of  the  said  two  years'  interest,  as  the  said 
outstanding  debts  and  effects  and  the  said  sum  of  2000Z.  would 
extend  to  pay ;  and  that  the  creditors  should  then  give  up  the 
said  promissory  notes,  and  release  A.  Hubbert  and  Rowcroft 
from  their  covenant  for  the  payment  thereof:  and  further 
reciting  that  the  creditors  present  at  the  said  meeting 
had  agreed  to  the  *  said  propositions,  and  that  the  sev-  *  281 
eral  parties  to  this  indenture  had  delivered  up  their 
promissory  notes, — it  was  witnessed,  &c.  Then  followed  cov- 
enants by  A.  Hubbert  and  Rowcroft  with  the  creditors  to 
carry  the  proposed  arrangement  into  execution,  and  a  cove- 
nant by  the  creditors  to  accept  that  arrangement,  and  a  dec- 
laration that,  on  due  performance  of  the  said  covenants  by 
A.  Hubbert  and  Rowcroft,  the  creditors  did  thereby  release 
the  joint  estate  of  T.  and  A.  Hubbert,  and  the  separate 
estate  of  T.  Hubbert,  from  all  actions  and  demands  what- 
soever. 

Shortly  after  the  completion  of  the  arrangement  effected 
by  this  deed,  A.  Hubbert  and  Rowcroft  dissolved  partner- 
ship, the  former  returning  to  Ostend  (where  he  generally 
resided)  for  the  purpose  of  winding  up  the  partnership  affairs 
there,  and  the  latter  remaining  in  possession  of  the  leaseholdjs 
and  other  partnership  property  in  England. 

After  the  dissolution  of  the  partnership,  A.  Hubbert  did  no 
act  to  affect  the  leasehold  premises,  not  even  executing  any 
assignment  of  the  leases  to  Rowcroft ;  and  in  1806  he  died 
intestate  and  insolvent. 

In  1795,  Mrs.  Smith  called  in  the  15002.  advanced  by  her 
on  mortgage  of  the  premises  comprised  in  the  lease  of  the 
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28d  of  June,  1788,  which  sum  was  paid  off  by  Rowcroft ; 
and  by  his  direction,  Mrs.  Smith  assigned  the  mortgaged 
premises  to  the  respondent  William  Davis,  in  trust  for  Row- 
croft, by  an  indenture  dated  the  2d  of  December,  1795 ;  and 
Davis,  by  a  deed  of  even  date  with  that  indenture,  declared 
the  trusts  of  such  assignment  to  be  for  Rowcroft. 

In  the  year  1797,  Rowcroft  and  Thomas  Carter  pur- 
chased from  Lord  Salisbury,  for  26402.,  the  freehold 
*  282  *  and  inheritance  of  the  premises  comprised  in  Car- 
ter's lease  of  the  11th  of  October,  1785,  together  with 
a  small  piece  of  ground  not  included  therein ;  and  the  same 
were  conveyed  to  a  trustee  for  them,  in  equal  moieties. 
They  afterwards  made  partition  of  the  purchased  premises 
by  indentures  of  lease  and  release  dated  August,  1797, 
under  which  so  much  of  the  purchased  property  as  was  com- 
prised in  the  leases  of  the  23d  of  June,  1788,  and  7th  of 
March,  1791,  was  conveyed  to  the  use  of  Rowcroft,  his  ap- 
pointees, heirs,  and  assigns. 

In  the  year  1805,  Rowcroft  being  indebted  to  his  bankers, 
Messrs.  Smith,  Payne,  &  Smith,  deposited  with  them  the 
title-deeds  of  the  freehold  premises  so  vested  in  him,  and 
executed  to  them  a  deed-poll,  dated  the  Slst  of  January, 
1805,  by  which,  —  after  reciting  the  said  indenture  of  August, 
1797,  and  that  Rowcroft  had  laid  out  a  large  sum  of  money 
in  making  erections  and  improvements  on  the  premises,  and 
that  the  said  premises,  or  part  thereof,  were  subject  to  the 
indentures  of  lease  of  the  11th  of  October,  1785,  and  the 
23d  of  June,  1788 :  and  reciting  the  death  of  T.  Hubbert) 
and  that  A.  Hubbert  had  taken  out  letters  of  administration 
to  his  effects,  and  that  he,  A.  Hubbe.rt,  was  justly  indebted  to 
Rowcroft  in  the  sum  of  7878Z.  and  upwards:  and  reciting 
that  Rowcroft  was  indebted  to  the  firm  of  Smith,  Payne,  & 
Smith,  in  the  sum  of  15,000Z.,  and  that  he  had  deposited  with 
them  the  title-deeds,  &c.,  as  a  security  for  the  repayment  of 
the  said  sum,  and  had  also  agreed,  as  a  further  security,  to 
assign  to  them  the  said  debt  owing  to  him  by  A.  Hubbert, 
—  Rowcroft  covenanted,  and  also  directed  and  appointed, 
that  the  hereditaments  comprised  in  the  indentures  of  lease 
and  release  of  August,  1797,  and  the  said  lease  of  June, 
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*  1788,  should  be  charged  with  the  pajrment  of  the   *  233 
said  sum  of  15,000^. ;  and  he  thereby  also  assigned 
unto  Smith,  Payne,  &  Smith,  all  sums  of  money  owing  to 
him  by  A.  Hubbert,  whether  in  his  own  right  or  as  admin- 
istrator* of  the  effects  of  T.  Hubbert. 

This  debt  of  15,0002.  was  afterwards  paid  off  by  Rowcroft, 
and  the  deed-poll  was  delivered  up  to  him  and  cancelled. 

In  the  years  1802  and  1^05,  Rowcroft  charged  the  heredita- 
ments comprised  in  the  lease  of  the  28d  of  June,  1788,  with 
two  annuities  payable  to  a  Mrs.  Logic  for  the  term  of  her 
life ;  and  in  1807,  while  the  annuities  to  Mrs.  Spriggs  and 
Mrs.  Logic  were  still  subsisting,  he  being  indebted  to  the 
said  W.  Davis  and  his  partners  in  a  large  sum  of  money,  for 
the  purpose  of  securing  the  payment  thereof  deposited  with 
them  the  title-deeds  relating  to  the  freehold  of  the  premises, 
and  also  the  lease  of  the  23d'of  June,  1788,  and  an  attested 
copy  of  Carter's  lease  of  the  11th  of  October,  1785,  and 
executed  to  them  a  deed  of  charge,  dated  the  13th  of  August, 
1807. 

In  the  year  1815,  the  debts  due  to  Davis  &  Co.  still 
remaining  unpaid,  they,  under  a  covenant  contained  in  the 
deed  of  charge  for  that  purpose,  called  upon  Rowcroft  for 
better  security ;  and  accordingly,  by  indentures  of  lease  and 
release,  dated  respectively  the  18th  and  19th  days  of  Jan- 
uary, 1815,  Rowcroft  conveyed  to  them  the  hereditaments 
and  premises  vested  in  him  under  the  partition  deed  of 
August,  1797,  upon  trust  for  sale,  subject  to  the  annuities  of 
Mrs.  Logic  and  Mrs.  Spriggs,  and  to  the  leases  of  the  11th 
of  October,  1785,  and  23d  of  June,  1788.  Soon  after  the 
execution  of  these  deeds  the  premises  were  put  up  to  public 
sale,  but  were'  bought  in,  no  sale  having  been  effected. 
Rowcroft,  in  the  year  1818,  released  his  equity  of 
redemption  in  the  premises  to  *  Davis  &  Co.,  and  *234 
the  same  were  duly  conveyed  to  them  by  indentures 
of  lease  and  release  of  the  22d  and  23d  of  June,  1818,  sub- 
ject to  the  said  annuities  and  to  the  leases  of  the  11th  of 
October,  1785,  and  23d  of  June,  1788,  and  to  the  several 
terms  thereby  demised. 

The  annuitant,  Mrs.  Logic,  died  in  1821;  Mrs.  Spriggs, 
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the  other  aunuitant,  died  in  1824,  in  which  yeat  Rowcroft 
also  died,  having  appointed  Thomas  Whitehurst  and  Thomas 
Hayward  Budd,  both  since  deceased,  his  executors. 

In  the  year  1822,  Davis  &  Co.  sold  and  conveyed  to 
Robert  Farrand  part  of  the  premises  (of  which  they  had 
obtained  the  equity  of  redemption  by  the  indentures  of  June, 
1818) ;  and  in  1825  they  sold  the  remainder  to  William 
Thompson.  On  occasion  of  the  latter  sale,  the  conveyancer 
to  whom  the  abstract  of  title  was  submitted  on  Thompson's 
behalf,  objected  that  the  terms  created  by  the  leases  of  June, 
1788,  and  March,  1791,  had  never  been  assigned  to  Rowcroft, 
and  were  still  outstanding,  and  he  required  that  letters  of 
administration  de  bonis  nan  to  T.  Hubbert  should  be  taken 
out  for  the  purpose  of  supplying  this  defect  in  the  title  by 
a  proper  assignment.  The  appellaiit  having,  in  consequence 
of  this  requisition,  been  applied  to  on  behalf  of  the  purchaser 
in  June,  1826,  and  having  refused  to  concur  in  the  request 
made  to  him  (viz.,  that  he  should  renounce  any  right  he 
might  have  to  administration  as  the  nearest  of  kin  to  T.  Hub- 
bert), application  was  made  to  the  Prerogative  Court  for  a 
grant  of  administration  to  a  nominee  of  the  said  vendors,  to 
which  the  Court  acceded  upon  a  full  statement  of  the  facts 
of  the  case,  but  without  citation  of  the  appellant;  and  accord- 
ingly administration,  limited  to  T.  Hubbert^s  interest  in  the 
terms  demised  by  the  leases  in  question,  was  in  March,  1827, 

decreed  to  Henry  John  White  as  such  nominee,  by 
*  235    whom  as  such  administrator  *  these  terms  were  duly 

assigned  to  the  respective  purchasers. 
The  appellant  having  obtained  a  revocation  of  the  letters 
of  administration  granted  to  White,  (a)  and  having  in  No- 
vember, 1829,  procured  letters  of  administration  to  be  granted 
to  himself  of  the  goods  and  effects  of  T.  Hubbert  left  unadmin- 
istered  by  A.  Hubbert,  he  filed  his  original  bill  in  the  Court  of 
Exchequer  in  May,  1831,  whereby  as  such  administrator, 
and  also  as  administrator  and  only  child  of  Lady  Skeffington 
and  as  executor  of  Mr.  Donovan  (as  stated  supra^  p.  221), 
he  claimed  to  be  entitled  to  the  legal  and  beneficial  interest 

(a)  See  Skeffington  v.  White,  2  Hagg.  £cc.  Rep.  626. 
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in  the  leases  of  the  23d  of  June,  1788,  and  of  the  7th  of 
March,  1791,  on  payment  of  what  was  due  to  Rowcroft,  or 
his  assigns,  on  security  thereof.  The  bill  charged  that  Row- 
croft was  not  the  absolute  owner  of  the  leases,  but  a  mere 
incumbrancer  thereon,  in  respect  of  the  debts  which  he  had 
paid ;  that  he  had  so  treated  and  described  himself,  particu- 
larly in  the  deeds  and  transactions  with  Smith,  Payne,  & 
Smith,  in  1805,  and  with  the  respondents  Davis  &  Co.  in 
1807 ;  that  he  had  kept  accounts  as  mortgagee  down  to  the 
period  of  the  sale  in  1818,  within  twenty  years  of  the  filing 
of  the  bill,  and  that  in  such  sale  he  expressly  excepted  the 
leases  ;  that  he  did  not,  and  could  not,  acquire  or  confer  any 
title  thereto,  especially  as  there  was  a  suspension  of  all  repre- 
sentation to  T.  Hubbert,  from  the  death  of  A.  Hubbert  until 
long  after  the  sale  to  Davis  &  Co. ;  and  that  in  the  proceed- 
ings in  the  suit  in  the  Ecclesiastical  Court,  the  latter  put 
their  title  not  on  the  footing  of  adverse  possession,  but  on 
the  ground  of  more  debts  of  T.  and  A.  Hubbert  having  been 
paid  by  Rowcroft  than  the  whole  value  of  the  leases. 

*  To  that  bill,  the  defendants  materially  interested,  *  236 
namely,  Davis  &  Co.,  (a)  and  the  purchasers  from 
them,  Farrand  and  Thompson,  put  in  two  general  demurrers, 
for  want  of  equity.  These  demurrers  were  overruled  by 
Lord  Ltndhubst,  C.  B.,  in  Michaelmas  term,  1831,  on  the 
ground  of  the  beneficial  interest  alleged  by  the  bill  to  be 
vested  in  the  appellant,  in  respect  of  the  residue  of  T.  Hub- 
bert's  estate. 

The  bill  was  afterwards  twice  amended,  pursuant  to  orders 
dated  respectively  the  20th  of  December,  1831,  and  the  10th 

(a)  Davis  &  Co.  included,  besides  the  respondents  Davis  and  Shaw, 
their  late  partners,  Sir  Charles  Flower,  since  deceased,  now  represented 
by  the  respondents  Robarts,  Combe,  Prescott,  and  John  Green,  also 
deceased,  now  represented  by  the  respondents  William,  Charles,  and 
Henry  Green.  The  other  respondents  ;  viz.,  T.  W.  Budd,  C.  H.  Budd, 
Vile,  and  T.  H.  Hutchings,  representing  the  deceased  executors  of  Row- 
croft ;  Mansel,  representing  A.  Hubbert,  under  letters  of  administration 
granted  to  him  in  1831 ;  and  Creak,  formerly  a  tenant  of  part  of  the  prem- 
ises under  Davis  &  Co.,  and  which  part  they  sold  to  Farrand  subject  to 
Creak's  lease,  claimed  no  interest  in  the  cause,  and  did  not  appear  in  the 
appeal. 
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of  August,  1838  ;  and  as  so  amended,  it  stated,  among  other 
things,  the  lease  of  1785  to  Carter ;  the  lease  by  him  to  T. 
Hubbert,  in  June,  1788;  the  agreement  between  them  in 
January,  1790,  for  another  lease,  and  the  lease  granted  pur- 
suant to  such  agreement  to  A.  Hubbert  in*  March,  1791; 
and  the  deed  of  the  81st  of  December,  1790,  between  the 
creditors  and  A.  Hubbert  and  Rowcroft.  Omitting  all  men- 
tion of  the  deeds  of  December,  1790,  and  January,  1791, 
executed  by  Sir  William  and  Lady  Skeffington  and  by  Mr. 
Donovan,  it  stated,  with  respect  to  the  proxy  of  renunciation 
of  administration  of  T.  Hubbert's  effects  by  his  next  of  kin, 
to  this  effect :  that  the  affairs  of  T.  and  A.  Hubbert  being 
at  the  death  of  T.  Hubbert  in  a  very  complicated  state.  Lady 

Skeffington  and  Mrs.  Donovan,  the  better  to  enable 
*237    A.  Hubbert  to  settle  and  arrange  the  *  mercantile 

affairs  of  T.  Hubbert,  did,  at  the  particular  request  of 
A.  Hubbert,  renounce  their  right  to  the  letters  of  adminis- 
tration of  the  goods,  chattels,  and  credits  of  the  said  T. 
Hubbert, 

The  bill  then  stated  that  A.  Hubbert,  as  a  creditor  of  T. 
Hubbert,  took  out  letters  of  administration  of  his  effects,  and 
becoming  possessed,  as  such  administrator,  of  the  leasehold 
premises  comprised  in  the  leases  of  June,  1788,  and  March, 
1791,  he  and  his  partner,  Rowcroft,  charged  the  premises 
comprised  in  the  latter  lease  with  the  annuity  of  4202.  to 
Mrs.  Spriggs,  and  mortgaged  the  premises  contained  in  the 
former  lease  to  Mrs.  Smith,  by  the  two  deeds  of  July  and 
December,  1791 ;  and  —  after  stating  the  second  composition 
deed  with  the  creditors,  and  othdr  deeds  and  instruments 
executed  by  Rowcroft  (as  before  recited),  and  charging  to 
the  effect  before  stated  (p.  235),  and  that  the  appellant  was 
kept  wholly  ignorant  of  his  rights,  until  the  said  application 
to  him  in  1826  —  the  bill  prayed,  among  other  things,  that 
the  appellant  might  be  declared  entitled  to  redeem  the  said 
premises  upon  paying  wl^t,  if  any  thing,  remained  due  in 
respect  of  the  lien  or  incumbrance  of  Rowcroft  thereon ;  and 
that  an  account  might  be  taken  of  what  was  due  in  that 
respect  for  principal  and  interest,  and  also  of  the  rents  and 
profits  of  the  premises  received  by  Rowcroft  and  the  defend- 
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ants,  &c. ;  and  that  the  defendants  might  be  ordered  to  re- 
assign the  premises  to  the  appellant. 

The  defendants  to  *the  bill  put  in  their  answers,  some 
jointly  and  others  separately;  the  principal  defendants, 
Davis  k  Co. .  and  Farrand  and  Thompson,  insisting  that 
ihey  held  the  premises  by  purchase,  free  and  discharged 
from  all  right  of  redemption.  The  material  grounds 
of  defence  relied  on  by  them  *  were,  that  A.  Hubbert  *  288 
and  Rowcroft,  under  the  arrangements  made  by  them 
with  the  creditors  and  next  of  kin  of  T.  Hubbert,  became 
entitled,  as  purchasers,  to  the  premises  in  question ;  that 
such  arrangements  were  for  many  years  acquiesced  in  and 
acted  upon  by  those  under  whom  and  in  whose  right  the  appel- 
lant claimed ;  and  that,  supposing  A.  Hubbert  and  Rowcroft 
ever  to  have  held  the  premises  subject  to  any  right  of  redemp- 
tion, all  such  right  was  barred  long  before  the  filing  of  the 
bill,  by  length  of  time,  laches,  and  adverse  possession. 

A  great  deal  of  documentary  and  other  evidence  was  pro- 
duced, both  on  the  part  of  the  appellant  and  of  the  principal 
respondents,  Davis  &  Co.  and  Farrand  and  Thompson,  from 
which  it  appeared  that  all  the  transactions  relative  to  the 
composition  with  the  creditors  of  T.  and  A.  Hubbert  took 
place  with  the  full  knowledge  of  Sir  W.  and  Lady  Skeffing- 
ton,  their  interest  being  attended  to  by  Mr.  Donovan,  who 
acted  on  their  and  his  own  behalf ;  and  it  was  proved  that 
Rowcroft  was  in  the  exclusive  possession  of  the  property, 
and  that,  although  he  appeared  in  the  deeds  before  recited 
as  mortgagee  or  incumbrancer  only,  still  he  acted  as  absolute 
owner,  expending  large  sums  in  building  on  it,  from  the  dis- 
solution of  the  partnership  between  him  and  A.  Hubbert  in 
1793  until  the  year  1818,  when  the  sale  to  Davis  &  Co.  took 
place.  There  was  no  evidence  of  any  interference  with  the 
property  at  any  time,  on  the  part  of  the  next  of  kin  or  their 
husbands ;  but  no  deed  of  release,  nor  evidence  of  the  execu- 
tion of  any  such  deed,  pursuant  to  the  covenants  in  the  deed 
of  the  80th  of  December,  1790,  was  produced.  It  was  proved 
that  several  deeds  that  had  been  in  the  possession  of 
Rowcroft  were  destroyed  or  lost,  and  an  *  entry  in  a  *  289 
deceased  attorney's  bill-book  of  costs  against  Mr.  Don- 
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ovan  was  admitted  in  evidence  to  show  that  he  (the  attorney) 
had  prepared  for  execution  mutual  general  releases  between 
Sir  William  and  Lady  Skeffington  on  one  side,  and  A.  Hub- 
bert  on  the  other. 

The  cause  was  heard  before  Mr.  Baron  Alderson,  who 
delivered  his  judgment  in  Februaiy,  1838,  dismissing  the 
appellant's  bill,  with  costs.  (The  case  is  reported  3  Y.  & 
C.  1  et  Beq.) 

The  appeal  was  against  that  decree. 

Mr.  Pemherton  and  Mr.  Swanston  (with  whom  was  Mr. 
Lovat)y  for  the  appellant.  —  The  two  leases  of  the  23d  of 
June,  1788,  and  the  7th  of  March,  1791,  were,  at  the  death 
of  Alexander  Hubbert,  and  they  still  are,  assets  of  the  intes- 
tate Thomas  Hubbert  remaining  unadministered ;  and  the 
appellant,  in  one  or  more  of  the  characters  with  which  he 
has  clothed  himself,  is  entitled  to  redeem  them.  It  is  not 
even  pretended  that  Thomas  Rowcroft  ever  purchased  these 
leases  ;  it  appears,  in  his  alleged  purchase  of  the  freehold  and 
inheritance  of  the  premises,  that  he  purchased  the  same  sub- 
ject to  these  leases ;  and  that  he  never  was,  nor  ever  claimed 
to  be,  owner  of  the  leases ;  but  on  the  contrary,  treated  him- 
self as  a  mortgagee  or  incumbrancer  on  them. 

The  renunciation  of  administration  by  the  intestate's  sisters 
in  favour  of  A.  Hubbert  did  not  release  their  beneficial  in- 
terest in  his  estate.  The  alleged  transactions  between  the 
next  of  kin  of  T.  Hubbert  and  A.  Hubbert  and  Thomas  Row- 
croft were  not  such,  as,  if  established  by  evidence,  would 
a£Ford  any  defence  to  the  claim  of  the  appellant  as  adminis- 
trator de  bonis  non  of  T.  Hubbert.     These  transactions,  so 

far  as  they  appeared  in  evidence,  did  not  confer  on 
♦  240    *  A.  Hubbert  and  Rowcroft,  or  either  of  them,  any 

beneficial  interest  in  the  leases  beyond  the  extent  of 
any  incumbrance  which  became  justly  due  to  them  on  the 
premises  comprised  in  the  leases.  The  intestate's  interest 
in  them  was  never  transferred.  It  is  quite  clear  that  A. 
Hubbert  did  not  dispose  of  it,  and  that  Rowcroft  did  not,  in 
his  transactions  with  the  respondents  Davis  and  Shaw  and 
their  partners,  sell  the  leasehold  .interest  to  them,  nor  had  he 
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power  to  do  so ;  nor  did  they  contract,  or  pretend  to  con- 
tract, for  the  purchase  of  it.  Previously  to  their  alleged  pur- 
chases, they  had  notice  that  Rowcroft  could  not  make  a  title 
to  the  leases,  and  was  only  mortgagee  or  incumbrancer  on 
them.  The  deeds  executed  to  them,  and  the  recitals  in  them, 
show  expressly  that  Rowcroft  assigned  his  interest  subject  to 
the  leases  of  1786  and  1788.  It  appears  also  that,  previously 
to  the  alleged  indenture  of  lease  made  by  them  to  the  respon- 
dent Creak  on  the  26th  of  November,  1818,  he  had  notice  of 
the  two  leases  of  the  28d  of  June,  1788,  and  the  7th  of  March, 
1791 ;  and  that  neither  Rowcroft  nor  the  respondents  Davis 
and  Shaw  and  their  partners  could  make  a  title  to  them. 

It  must  be  assumed  that,  previously  to  the  alleged  indent- 
ure of  assignment  by  Creak  to  the  respondent  Farrand  on 
the  13th  of  November,  1818,  he  had  notice  of  the  same  two 
Jleases,  and  that  neither  Rowcroft  nor  Creak,  nor  Davis  and 
Shaw  and  their  partners,  could  make  a  title  thereto.  And 
it  must  be  likewise  assumed  that,  previously  to  the  subse- 
quent alleged  purchases  by  Farrand'  and  by  the  respondent 
Thompson,  they  had  notice  of  the  said  two  leases,  and  that 
neither  Rowcroft  nor  Davis  and  partners  could  make  a  title 
thereto ;  the  recitals  in  the  deeds  show  that  they  could 
not.  The  leases  were  *  treated  throughout  as  subsist-  *  241 
ing  leases,  and  the  equity  of  redemption  now  vested  in 
the  appellant  was  admitted.  There  was  no  allegation  in  any 
of  tjie  answers  of  the  defendants  that  any  deed  of  release  had 
been  executed  by  Sir  William  and  Lady  Skeffington  of  their 
beneficial  interests  in  the  estate  of  Thomas  Hubbert ;  and  no 
evidence  ought  to  have  been  admitted  to  prove  the  execution 
of  any  such  release.  The  entry  in  the  book  of  Mr.  Trundle, 
the  deceased  solicitor,  charging  Donovan  with  the  costs  of 
such  releases,  was  not  admissible  evidence,  and  ought  to  be 
now  considered  as  if  it  had  been  rejected.  Even  if  admis- 
sible, it  did  not  prove  that  any  such  releases  had  been  exe- 
cuted. Neither  was  it  alleged  that  any  release  had  been 
executed  by  Mr.  and  Mrs.  Donovan,  or  either  of  them,  of 
Mrs.  Donovan's  interest  in  Thomas  Hubbert's  estate,  except 
the  alleged  deed-poll  by  Mr.  Donovan  of  the  11th  of  Janu- 
ary, 1791.     That  deed-poll  was  not  a  release  of  the  beneficial 
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interest  of  either  Mr.  or  Mrs.  Donovan  in  the  intestate's 
estate ;  it  was  only  a  compromise  of  Mr.  Donovan's  own 
claims  for  an  unsettled  balance  of  account. 

The  Solicitor*  Q-enerid^  Mr.  G.  Turner ,  and  Mr.  H.  W. 
Btiek^  appeared  for  Davis  and  Shaw,  and  the  other  respon- 
dents representing  their  deceased  partners  Sir  C.  Flower  and 
John  Green. 

Mr.  Simpkinsan  and  Mr.  G.  Richards  appeared  for  the 
respondents  Farrand  and  Thompson. 

The  Solicitor' General  stated  that  these  two  sets  of  respon- 
dents were  heard  separately  by  their  respective  counsel  in 
the  Court  below,  and  expected  to  have  their  cases  aigued  by 
their  respective  counsel  at  this  bar. 

*  242  *  Lord  Brougham  (who  presided  in  the  absence  of 
the  Lord  Chancellor)  said  the  rule  at  this  bar  was 
to  hear  only  two  counsel  for  any  number  of  respondents, 
unless  they  had  adverse  interests,  or  there  was  some  very 
distinct  ground  of  argument  for  some,  adverse  or  not  appli- 
cable to  the  others. 

The  Solicitor' General  said,  all  the  argument  that  could  be 
urged  for  those  for  whom  he  appeared,  would  be  common 
also  to  Farrand  and  Thompson,  as  purchasers  under  Davis  & 
Co.;  but  Farrand  and  Thompson  had  further  to  maintain 
that  they  were  bond  fide  purchasers — being  purchasers  within 
twenty  years  —  without  notice  of  the  leases. 

Lord  Brougham  said,  he  did  not  see  any  such  distinction 
between  the  cases  of  the  respondents  as  to  justify  an  infringe- 
ment of  the  rule,  (a) 

The  Solicitor^  General  and  Mr.  Turner  accordingly  argued 
the  case  for  all  the  respondents.  —  Alexander  Hubbert  and 

(a)  For  the  rule  on  this  point,  see  the  cases  of  Home  v.  Pringle  and 
Hunter,  and  Haig  v.  Homan,  Vol.  VUI.,  antt^  pp.  2S1,  2S2,  and  359. 
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Thomas  Rowcroft,  under  the  arrangements  made  by  them 
with  the  creditors  and  with  the  next  of  kin  of  Thomas  Hub- 
bert,  became  entitled  as  purchasers  to  the  leasehold  premises 
in  question.  These  arrangements  were  for  upwards  of  thirty- 
five  years  acquiesced  in  and  acted  upon,  as  well  by  the  appel- 
lant himself  as  by  those  under  whom  and  in  whose  right  he 
claimed ;  and  no  case  was  alleged  in  the  bill,  or  proved  on 
the  part  of  the  appellant,  entitling  him,  either  for  his  own 
benefit,  or  as  administrator  de  bonis  non  of  T.  Hubbert,  to  set 
aside  those  arrangements  and  the  subsequent  dealings  with 
the  property. 

But  supposing  A.  Hubbert  and  Uowcroft  not  to 
*have  become  entitled  to  the  leasehold  premises  as  *243 
purchasers  under  the  arrangements  referred  to,  and 
supposing  Rowcroft,  by  whom  alone  those  premises  were 
afterwards  held,  ever  to  have  held  them  subject  to  any  right 
of  redemption,  such'right  of  redemption  never  vested  in  the 
appellant  as  the  administrator  de  bonis  non  of  T.  Hubbert, 
and  all  right  to  redeem  the  premises  was,  long  before  the 
filing  of  his  bill,  barred  by  length  of  time,  laches,  and  adverse 
possession. 

The  parties  in  whose  right  the  appellant  claimed  had  re- 
linquished and  released  all  interest  in  the  estate  of  T.  Hub- 
bert. If  the  evidence  of  the  existence  of  the  releases  was 
not  quite  satisfactory,  the  House  ought  to  presume  them. 
Courts  of  Law  presume  a  release  after  twenty  years  of  ad* 
verse  possession. 

The  appellant  has  not  brought  before  the  Court  the  proper 
and  necessary  parties  for  entitling  him  to  claim  the  relief 
prayed  by  the  bill,  in  respect  of  any  beneficial  interest  he 
may  have  in  the  residue  of  T.  Hubbert's  estate,  if  there 
had  been  any  residue.  The  appellant  is  only  one  of  the  ex- 
ecutors of  Mr.  Donovan,  and  there  is  not  before  the  Court 
any  representative  of  Sir  W.  Skeffington  or  of  Mrs.  Dono- 
van, (a) 

(a)  It  has  been  deemed  unnecessary  to  give  more  than  a  mere  outline  of 
the  arguments  on  each  side,  in  consequence  of  the  full  report  of  the  argu- 
ments by  the  same  counsel  in  the  Court  below.  No  new  argument  was 
now  urged.     The  new  cases  cited  were  :  Bonney  o.  Ridgard,  1  Cox,  145 ; 
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August  6. 

Lord  Cottenham.  —  I  have  no  hesitation  in  advising  your 

Lordships   to   a£Srm   the  decree  in  this  case.      The 

*244    *  grounds   upon   which   I  have  formed    my   opinion 

against  the  title  of  the  plaintiff  make  it  necessary  to 

observe  upon  many  of  the  points  urged  in  the  ai^ument. 

The  plaintiff  sues  as  administrator  de  bonis  non  of  the 
estate  of  Thomas  Hubbert^  who  died  in  1790,  under  letters 
of  administration  granted  to  him  in  1829.  I  take  no  notice 
of  the  alleged  title  of  the  plaintiff  as  only  child  of  Lady  Skef- 
.  fington,  one  of  the  two  next  of  kin  of  Thomas  Hubbert ;  be- 
cause, in  the  view  I  take  of  the  case,  the  title  of  the  plaintiff 
would  not  be  improved  if  he  were  in  a  situation  to  stand 
upon  such  right  as  belongs  to  the  next  of  kin  of  Thomas 
Hubbert. 

It  was  argued  that,  as  the  plaintiff  was  invested  with  the 
o£Sce  of  representative  of  T.  Hubbert,  a  Court  of  Equity  had 
no  further  duty  to  perform  than  to  inquire  whether  the  prop- 
erty in  question  constituted  part  of  his  estate.  From  this 
proposition  I  entirely  dissent.  It  is  not  in  dispute  that  the 
plaintiff  is  not  seeking  to  possess  himself  of  the  property  for 
the  purpose  of  administering  it  among  creditors,  but  for  the 
next  of  kin.  If,  therefore,  the  next  of  kin  have  no  title,  the 
Court  will  not  assist  the  personal  representative  to  recover 
property,  the  title  to  which  those,  for  whom  he  would  be 
trustee  of  it,  if  recovered,  have  long  since  parted  with  and 
abandoned.  The  case  in  this  respect  is  to  be  considered  in 
the  same  light  as  if  Alexander  Hubbert,  the  original  adminis- 
trator in  1791,  were  still  living,  and  the  suit  were  by  the 
next  of  kin  of  T.  Hubbert  against  him  as  such  administrator. 
The  plaintiff's  case  cannot  be  better  than  would  be  the  title  of 
the  plaintiff  in  such  a  suit ;  and  a  very  short  reference  to  the 
transactions  in  evidence  will  show  how  destitute  of  founda- 
tion would  be  the  claim  of  such  next  of  kin. 

Reeks  v.  Postlethwaite,  G.  Cooper,  161;  Webster  v.  Webster,  10  Ves.  93  ; 
Rhodes  v.  Smethurst,  4  M.  &  W.  42,  and  6  M.  &  W.  351;  Pease  v,  Hewitt, 
7  Sim.  471;  Ex  parte  Glyn,  1  Mont.  D.  &  De  Gex,  29;  Clough  v,  Dixon, 
10  Sim.  564;  Nicholson  v.  Hooper,  4  My.  &  Cr.  179;  Loy  v.  Duckett,  Cr. 
&  Ph.  305;  Page  v.  Broom,  3  Beav.  36. 
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Thomas  Hubbert,  the  intestate,  a  partner  in  busi- 
ness *with  Alexander  Hubbert,  died  in  1790,  pos-  *245 
sessed  of  the  lease  of  1788,  and  a  contract  of  1790  for 
another  lease,  which  constitute  the  property  sought  to  be  re- 
covered in  this  suit.  The  partnership  is  proved  to  have  been 
insolvent.  Soon  after  the  death  of  T.  Hubbert,  the  creditors 
of  the  late  firm  agreed  to  accept  15«.  in  the  pound,  secured 
to  them  by  A.  Hubbert,  the  surviving  partner,  and  Thomas 
Rowcroft,  who  had  joined  the  former  in  his  business,  and  to 
release  the  joint  estate  and  the  separate  estate  of  the  deceased 
T.  Hubbert,  and  to  renounce  the  right  to  administration  in 
favour  of  A.  Hubbert.  Lady  Ske£5ngton  and  Mrs.  Donovan, 
the  two  next  of  kin  of  the  deceased  T.  Hubbert,  were  privy 
to  the  arrangement,  and  they  also  renounced  administration 
in  favour  of  A.  Hubbert,  who  obtained  letters  of  administra- 
tion in  1791. 

By  indenture  of  the  30th  of  December,  1790,  which  recited 
that  there  had  been  money  transactions  between  the  deceased 
and  Sir  W.  Skeffington,  the  husband  of  one  of  the  next  of 
kin,  A.  Hubbert,  the  intended  administrator,  agreed  to  release 
Sir  W.  Skeffington  from  any  balance  that  might  be  due  from 
him  to  the  estate ;  and  he  and  Lady  Skeffington  agreed  to 
release  the  estate  from  any  claim  which  they  or  either  of  them 
might  have.  Mr.  Donovan,  the  husband  of  the  other  next 
of  kin,  by  a  deed  dated  the  11th  of  January,  1791,  after  re- 
citing that  he  claimed  to  be  a  creditor  upon  the  estate  of  the 
deceased,  and  had  agreed  to  accept  a  bond  from  A.  Hubbert 
and  Rowcroft  for  lOOOZ,,  agreed  to  accept  payment  of  that 
sum  in  full  of  all  sums  owing  to  him  from  the  estate  of  the 
deceased,  and  of  all  claims  and  demands  whatsoever  of  him, 
Donovan,  on  the  estate  and  effects  of  the  deceased. 

It  was  much  discussed  whether  those  releases  were  to 
be  confined  to  the  money  transactions  between  Sir 
*  W.  Skeffington  and  Mr.  Donovan  respectively  and  *  246 
the  deceased,  or  whether  they  were  to  include  their 
claims  in  right  of  their  wives  as  next  of  kin.  I  think  it  un- 
necessary to  come  to  any  decision  upon  this,  because  Mr. 
Kaye  (a  witness  in  the  cause)  has  proved  that  Mr.  Donovan 
acted  for  himself  and  the  other  next  of  kin.  Sir  William  and 
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Lady  Ske£Sngton  ;  and  that  it  was  understood  and  agreed  by 
them  all,  that  in  consideration  of  this  arrangement  with  the 
creditors,  A.  Hubbert  and  Rowcroft  should  become  entitled 
to  all  the  property  of  the  deceased.  If,  therefore,  these  re- 
leases applied  to  the  interest  of  the  next  of  kin  in  the  prop- 
erty, they  would  be  conclusive  against  the  claim  of  the 
plaintiff;  and  if  they  did  not,  then  the  evidence  of  Mr.  Kaye 
proves  a  distinct  and  independent  contract,  which,  coupled 
with  the  subsequent  dealings  of  the  parties,  is  equally  fatal 
to  the  plaintiff's  case. 

On  the  27th  of  March,  1798,  another  composition  deed  was 
executed  with  the  creditors,*  by  which,  after  reciting  that  the 
property  had  not  produced  the  158.  in  the  pound,  A.  Hubbert 
and  Rowcroft  agreed  to  advance  2000Z.  of  their  own  ;  in  con- 
sideration of  which  the  creditors  agreed  to  give  up  what 
remained  due  of  the  15s.  These  transactions  are  quite  in- 
consistent with  any  idea  that  A.  Hubbert  and  Rowcroft  were 
not  to  be  owners  of  the  estate,  but  were  to  be  responsible  for 
it  at  some  future  time  to  the  next  of  kin.  Mrs.  Donovan 
died  in  1797,  and  her  surviving  husband  in  1806,  to  whom 
the  plaintiff  and  another  are  executors.  Lady  Skeffington 
died  in  1811,  and  her  surviving  husband  in  1815 ;  but  his 
representative  is  not  before  the  Court.  If  the  transactions 
of  1790  and  1791  did  not  deprive  the  next  of  kin  of  all  in- 
terest in  the  estate  of  the  deceased,  the  absence  of  all  claim 
by  Mr.  Donovan  up  to  his  death  in  1806,  and  of  the  plaintiff, 
as  his  executor,  since  that  time,  and  of  Sir  W.  Skef- 
*  247  fington  up  to  *  his  death  in  1815,  is  wholly  unaccounted 
for.  But  the  case  does  not  rest  upon  the  absence  of 
all  claim  on  behalf  of  the  next  of  kin  during  these  long 
periods,  but  upon  the  acts  of  ownership  on  the  part  of  A. 
Hubbert  and  Rowcroft  during  the  same  period  ;  the  effect 
of  which  is  not  diminished  by  the  circumstances  relied  upon 
by  the  plaintiff;  such  as  that  A.  Hubbert  was  in  some  of  the 
deeds  described  as  personal  representative  of  Thomas  Hub- 
bert. As  between  himself  and  those  with  whom  he  was 
dealing,  that  was  his  best  and  most  simple  title,  and  quite 
consistent  with  his  having,  by  an  arrangement  with  the  cred- 
itors and  next  of  kin,  made  the  property  his  own.  It  is  not 
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necessaiy  to  go  through  those  several  acts  of  ownership,  or 
to  observe  upon  them  further  than  this,  that  many  of  them 
are  irreconcilable  with  the  idea  that  A.  Hubbert  and  Row- 
croft  could  have  supposed  themselves  as  holding  the  property 
otherwise  than  as  owners.  I  think  that  the  direct  evidence 
and  the  conduct  of  the  parties  during  a  period  of  forty  years, 
established,  beyond  all  doubt,  the  fact  of  an  agreement  by 
the  next  of  kin,  in  consideration  of  the  arrangement  of 
1790,  to  give  up  and  abandon  all  title  to  the  property  of  the 
deceased  T.  Hubbert,  as  next  of  kin ;  and  that  upon  the  faith 
of  that  arrangement,  the  defendants  and  those  through  whom 
they  claim  have  been  dealing  with  the  property  ever  since 
the  years  1790  and  1791,  and  from  the  commencement  in- 
curred large  personal  responsibilities.  Whether  releases  were 
actually  executed  or  not,  appears  to  me  to  be  quite  immaterial. 
It  is  therefore  unnecessary  to  observe  upon  any  other  pai*ts  of 
the  case.  The  bill  was,  I  thinks  properly  dismissed  with 
costs ;  and  I  move  your  Lordships  that  this  appeal  be  dis- 
missed, and  with  costs. 

♦  Lord  Brougham.  —  I  entirely  agree  with  my  noble  *  248 
and  learned  friend  on  the  grounds  upon  which  he  has 
moved  your  Lordships  to  dismiss  this  appeal  and  to  affirm 
the  decree  of  the  Court  of  Exchequer.  My  noble  and  learned 
friend  and  myself  were  of  opinion,  during  the  argument,  that 
in  certain  of  the  grounds  on  which  the  learned  Judge  had 
founded  his  decree  in  the  Court  below  we  could  not  concur ; 
but  on  the  grounds  which  my  noble  and  learned  friend  has 
now  stated,  it  seems  to  me  that  the  decision  of  the  Court 
below  was  right,  and  ought  to  be  affirmed. 

Lord  Campbell.  —  I  agree  in  the  opinion  that  the  decree 
ought  to  be  affirmed,  but  not  on  the  first  ground  taken  by 
Mr.  Baron  Alderson  ;  that,  although  there  might  be  a  right 
to  redeem,  the  bill  to  redeem  could  not  be  maintained  by  the 
plaintiff  as  administrator  de  bonis  non  of  T.  Hubbert,  and  that 
the  right  to  redeem  was  only  in  the  representative  of  A. 
Hubbert,  the  administrator,  who  had  mortgaged.  The  learned 
Judge  supposed  all  remedy  to  the  administrator  de  bonis  non 
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specifically  to  follow  the  estate  was  gone ;  that  he  could  not 
have  a  reconveyance ;  and  that  he  could  only  call  on  the 
representative  of  the  administrator  to  account  for  the  benefit 
of  the  next  of  kin.  I  cannot  agree  to  this  doctrine.  If  an 
action  at  law  were  to  be  brought  on  the  mortgage-deed,  it 
could  only  be  in  the  name  of  tha  persbnal  representative  of 
the  administrator.  The  covenants  are  with  the  mortgagor, 
his  executors  and  administrators.  There  is  no  legal  remedy, 
except  to  the  mortgagor  and  his  personal  representative ; 
but  in  equity  the  question  is,  who  is  entitled  to  the  estate  ? 
Now,  if  there  be  no  claim  upon  it,  by  the  representative  of 

the  administrator,  in  respect  of  disbursements  by  the 
*  249    administrator  for  the  *  benefit  of  the  estate,  the  ad* 

ministrator  de  bonis  non  is  clearly  entitled  to  it,  and  a 
reconveyance  of  it  to  him  ought  to  be  decreed.  The  mortga* 
gee  is  to  be  considered  a  trustee  for  him.  If  there  were  a 
reconveyance  to  the  representative  of  the  administrator,  he 
would  be  a  trustee  for  the  administrator  de  bonis  non.  There* 
fore,  when  it  is  clear  to  the  Court  that  the  representative  of 
the  administrator  has  no  claim  on  the  estate,  and  that  the 
administrator  de  bonis  non  is  the  person  to  whom  a  reconvey- 
ance must  ultimately  be  executed,  there  seems  no  reason  why 
he  should  not  be  allowed  to  file  a  bill  against  the  mortgagee 
to  redeem.  Here  the  representative  of  the  administrator  is  a 
party  before  the  Court,  and,  if  the  mortgaged  estates  may  be 
redeemed,  it  appears  that  the  representative  of  the  adminis- 
trator, as  such,  has  no  claim  upon  them.  I  conceive,  there- 
fore, that  his  right  to  redeem  cannot  be  set  up  as  a  bar  to 
this  suit  by  the  administrator  de  bonis  non.  BuUer  v.  Ber^ 
nard  (a)  is  cited  as  an  authority  expressly  in  point  in  support 
of  the  objection ;  but  on  examining  the  di£Ferent  reports  of 
that  case,  which  are  all  very  meagre,  I  think  Lord  Nottino- 
HAM  must  be  understood  as  having  allowed  the  demurrer, 
without  laying  down  the  doctrine  imputed  to  him.  There  it 
did  not  appear  that  the  representative  of  the  administrator 
might  not  have  a  claim  on  the  estate  equal  to  the  value  of  the 

(a)  Freeman's  Ch.  Cas.  139;  1  Ch.  Cas.  224;  and  see  note,  3  T.  &  C. 
83. 
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equity  of  rederoptioo  :  he  was  no  party  before  the  Court,  and 
the  report  in  Freeman  says  the  Court  decreed  the  benefit  of 
redemption  to  the  executor  of  the  first  administrator,  who 
had  aliened  the  whole  estate  in  law  of  the  term,  and  was 
not  possessed  in  atUer  droit  of  any  part  of  the  interest 
thereof,  but  in  his  own  right ;  so  that  it  *  seems  to  *  260 
have  been  taken  that  the  executor  of  the  administrator, 
when  a  reconveyance  was  executed  to  him,  would  not  be 
accountable  to  the  administrator  de  bonis  nan.  But  whether 
such  executor  must  convey  to  the  administrator  de  bonis  non^ 
I  do  not  find  that  Lord  Nottingham  intimates  any  opinion 
that  a  bill  to  redeem  may  not  be  maintained  by  the  adminis- 
trator de  bonis  non^  against  the  mortgagee. 

However,  on  the  ground  that  the  plaintiff  has  not  shown 
any  acknowledgment,  within  twenty  years  before  filing  the 
bill,  that  the  estates  were  held  subject  to  a  mortgage,  I  think 
that  the  decree  ought  to  be  supported.  For  this  point  the 
plaintiff  relies  on  the  deeds  of  the  22d  and  23d  of  June,  1818, 
containing  a  recital  of  the  deeds  of  31st  of  January,  1805, 
and  the  18th  and  19th  of  January,  1815.  But  I  am  of  opinion 
that  this  recital  is  no  sufficient  acknowledgment ;  for  a  charge 
might  subsist  in  1805  and  1815  which  did  not  subsist  in  1818, 
and  there  is  nothing  in  the  latest  deed,  beyond  the  recital,  to 
show  a  subsisting  charge.^ 

I  likewise  think  that,  from  the  long  acquiescence  of  the 
parties,  there  is  reasonable  ground  to  infer  that  the  contem- 
plated releases  were  executed ;  so  that  the  next  of  kin  of  T. 
Hubbert  renounced  all  interest  in  his  personal  estate  for  the 
benefit  of  his  creditors,  and  whether  the  releases  were  exe- 

1  See  Cheever  v.  Perley,  11  Allen,  581;  4  Kent,  189,  190;  Stansfield  v. 
Hobson,  3  De  6.,  M.  &  G.  620;  2  Sudgeu  V.  &  P.  (8th  Am.  ed.)  485, 
and  note  (q^)  ;  Morgan  v.  Morgan,  10  Geo.  297  ;  Chouteau  t;.  Burlando, 
20  Missou.  482;  Hughes  v,  Edwards,  9  Wheat.  489;  Wright  v.  £aYes,  10 
Rich.  £q.  582  ;  Moore  v.  Cable,  1  John.  Ch.  385  ;  Harris  v.  Mills,  28  111. 
44;  2  Story  £q.  Jur.  §  1028  b;  Howland  v.  Shurtleff,  2  Met.  26 ;  Trask 
r.  White,  3  Bro.  C.  C.  291,  note  (a)  and  cases  cited  ;  Brewer  v.  Thomas, 
28  Me.  85  ;  Martin  v.  Bowker,  19  Vt.  526  ;  Joy  v.  Adams,  26  Me.  333  ; 
Edsell  V.  Buchanan,  4  Bro.  C.  C.  254,  256,  and  cases  cited  ;  Slee  v.  Man- 
hattan Co.,  1  Paige,  48;  Dexter  v.  Arnold,  3  Sunmer,  152;  2  Hill.  Mort. 
(4th  ed.)  3  et  seq. 
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cuted  or  not  is  now  immaterial.     On  the  merits,  therefore,  in 
my  opinion  the  bill  was  properly  dismissed,  .with  costs. 

[It  was  accordingly  ordered  and  adjudged  that  the  appeal 
be  dismissed,  and  that  the  decree  therein  complained  of  be 
aflSrmed ;  and  that  the  appellant  should  pay  the  respondents 
Davis  &;  Co.  and  Farrand  and  Thompson,  the  costs  incurred 
by  them  in  respect  of  the  appeal.] 


•  251     ♦  FERGUSON  v.  EARL  OF  KINNOULL. 

1S42. 

The  Rev.  John  Ferguson,  Minister  of  M oni-  |  AwellanU 
vaird,  and  Others ^ 

The  Right  Honourable  Thomas  Robert  Earl  ' 
OP  KiNNOULL,  and  the  Rev.  Robert  Young, 
Preacher  of  the  Gospel,  Presentee  to  the 
Church  and  Parish  of  Auchterarder      .     . 


>  Respondents, 


Action  for  Damages,     Corporation.     ChurcTu    Pleading. 

If  the  law  casts  any  daty  upon  a  person  which  he  refoses  or  f^ls  to  per- 
form, he  is  answerable  in  damages  to  those  whom  his  refusal  or  failure 
injures.  If  several  are  jointly  bound  to.  perform  the  duty,  they  are 
liable,  jointly  and  seyerally,  for  the  failure  and  refusal. 

Persons  having  judicial  functions,  but  being  also  required  to  perform 
ministerial  acts,  may  be  sued  for  damages  occasioned  by  their  neglect 
or  refusal  to  perform  such  ministerial  acts.*    . 

In  such  action  no  allegation  of  malice  is  necessary. 

The  taking  on  his  trials  a  presentee  to  a  church  in  Scotland  is  a  minis- 
terial act  wliich  the  presbytery  is  bound  to  perform,  and  for  the  neglect 
or  refusal  to  perform  which  every  member  of  the  presbytery  is  liable 
to  make  compensation  in  damages  to  the  party  injured.  And  he  may 
maintain  sut:h  action  against  the  members  collectively  and  individa- 
aUy.  

1  See  Addison  Torts  (1st  Eng.  ed.)  458,  463  et  seq.,  719,  726;  Noxon 
o.  Hill,  2  Allen,  205;  Jones  v.  Werden,  12  Cush.  133;  Way  v.  Townsend, 
4  Allen,  114;  Heriot's  Hospital  v,  Ross,  12  CI.  &  Fin.  518. 
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July  7,  8,  11;  August  9,  1842. 

On  the  2l8t  of  December,  1839,  the  respondents  instituted 
a  suit  against  the  appellants,  for  reparation  and  damages. 
The  summons  stated  that  the  church  and  parish  of  Auchter- 
arder  having  become  vacant  by  the  death  of  the  Rev.  Charles 
Stewart,  on  the  31st  of  August,  1834,  the  Earl  of  KinnouU, 
in  September,  1834,  issued  a  deed  of  presentation  in  favour 
of  the  Rev.  Robert  Young,  nominating  and  presenting  him 
to  be  minister  of  the  said  church  and  parish,  and  giving, 
granting,  &c.,  the  stipend  and  other  profits  belonging  to  the 
said  church ;  requiring  thereby  the  moderator  and  the  pres- 
bytery of  Auchterarder  to  take  trial  of  the  qualifica- 
tions, &c.,  of  the  said  Robert  Young ;  and  after  *  having  *  252 
found  him  qualified,  to  admit  and  receive  him,  and  give 
him  his  act  of  ordination :  that  at  a  meeting  of  presbytery,  on 
the  14th  October,  1834,  the  aforesaid  deed  of  presentation, 
together  with  a  certificate  of  the  patron's  having  qualified  to 
government,  the  presentee's  letter  of  acceptance  of  said  pres- 
entation, certificate  of  his  having  qualified  to  government, 
parochial  certificate,  and  a  certificate  signed  by  five  ministers 
of  Dundee,  that  the  presentee  was  a  licentiate  of  the  presby- 
teiy  of  Dundee,  with  an  engagement  to  produce  an  extract 
of  his  license  so  soon  as  a  meeting  of  the  presbytery  of  Dun- 
dee should  be  held,  were  all  given  in  and  read,  and  appointed 
to  lie  on  the  table  of  the  presbytery  until  the  next  meeting : 
that  at  the  next  meeting  of  the  presbytery,  on  the  27th 
October,  1834,  there  was  produced  an  extract  of  the  license 
of  the  pursuer,  the  Rev.  Robert  Young,  as  a  preacher  of  the 
gospel,  and  a  testimonial  in  his  favour  by  the  presbytery  of 
Dundee  :  that  the  minutes  of  the  presbytery  of  Auchterarder 
declared  that  all  the  documents  usually  given  in,  in  cases  of 
this  kind,  having  already  been  laid  on  the  table,  the  presby- 
tery did  so  far  sustain  the  presentation  as  to  appoint  a  day 
for  moderating  in  a  call  to  Mr.  Young  to  be  minister  of  that 
church  and  parish  :  that  after  certain  procedure,  the  presby- 
tery, on  7th  July,  1835,  did,  on  the  sole  ground  that  a  major- 
ity of  the  male  heads  of  families,  communicants  in  the  parish 
of  Auchterarder,  had  dissented,  without  any  reason  assigned, 
from  his  admission  as  minister,  refuse  to  make  trial  of  his 
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qualifications,  and  did  then  reject  him  as  presentee  so  far  as 
regarded  the  particular  presentation  in  his  favour,  and  the 
occasion  of  the  vacancy  in  the  parish  ;  and  intimation  of  the 
determination  was  directed  to  be  forthwith  given  to  the  patron 
and  presentee,  which  was  done  accordingly :  that  the 

*  263   pursuers,  *  as  patron  and  presentee  respectively,  there- 

upon instituted  a  process  against  the  members  of  the 
presbytery  of  Auchterarder,  collectively  and  individually,  to 
have  the  rights  of  the  patron  and  presentee  declared  by  the 
Court  of  Session.  The  summons  then  recited  the  decree  of  the 
Court,  pronounced  in  March,  1838,  whereby  it  was  declared 
that  ^^  the  Earl  of  KinnouU  has  legally,  validly,  and  effectu- 
ally exercised  his  right  as  patron  of  the  church  and  parish 
of  Auchterarder,  by  presenting  Robert  Young  to  the  saic} 
church  and  parish:  that  the  defenders,  the  presbytery  of 
Auchterarder,  did  refuse,  and  continue  to  refuse,  to  take 
trial  of  the  qualifications  of  the  said  Robert  Young,  and  have 
rejected  him  as  presentee  to  the  said  church  and  parish,  on 
the  sole  ground  (as  they  admit  on  the  record)  that  a  majority 
of  the  male  heads  of  families,  communicants  in  the  said 
parish,  have  dissented,  without  any  reason  assigned,  from  his 
admission  as  minister :  find,  that  the  said  presbytery  in  so 
doing  have  acted  to  the  hurt  and  prejudice  of  the  said  pur- 
suers, illegally,  and  in  violation  of  their  duty,  and  contrary 
to  the  provisions  of  certain  statutes  libelled  on ;  and,  in  par- 
ticular, contrary  to  the  provisions  of  the  Statute  of  10th 
Anne,  cap.  12."  That  on  the  3d  of' April,  1838,  a  memorial 
was  presented  to  the  presbytery  by  the  pursuers,  as  patron 
and  presentee,  setting  forth  the  above  decree,  and  requiring 
the  members  of  presbytery  '*  to  repair  so  far  the  injury 
decreed  to  have  been  done,  by  taking  Robert  Young  on 
trials,  and  thereafter  proceeding  in  his  settlement  as  minister 
of  the  said  church,  without  any  further  delay  ; "  nevertheless 
they  refused  to  make  trial  of  his  qualifications,  and  to  pro- 
ceed in  his  settlement  as  aforesaid  ;  and  therefore  the 

*  254    pursuers,  for  their  respective  interests  as  patron  *  and 

presentee,  protested  that  the  presbytery,  and  the  indi- 
vidual members  thereof,  should  be,  conjunctly  and  severally, 
liable  for  all  loss  occasioned  to  the  pursuers,  or  either  of 
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them,  through  such  refusal  or  delay.  The  summons  then 
stated  that  the  presbytery  had  referred  the  matter  to  the 
General  Assembly,  by  the  members  of  which  the  conduct 
of  the  presbytery  had  been  approved ;  and  an  appeal  was 
directed  to  be  presented  to  the  House  of  Lords  against  the 
decree  of  the  Court  of  Session :  that  such  appeal  was  pre- 
sented, and  the  decree  was  confirmed :  (a)  that  a  fresh 
order  of  the  Court  of  Session,  in  conformity  with  the  deci- 
sion of  the  House  of  Lords,  was  issued  and  duly  served  on 
the  presbyter}^  but  that  the  members  thereof  still  refused  to 
take  Robert  Young  on  his  tiials ;  whereupon  the  pursuers 
caused  a  notarial  protest  to  be  served  upon  the  presbytery, 
and  upon  each  individual  member  thereof,  intimating  that 
they  and  each  of  them  ought  to  be  held  liable  to  the  pursuers 
for  all  the  loss,  &c.,  sustained  through  the  illegal  refusal  of 
the  said  presbytery,  and  individual  members  thereof,  to 
implement  and  give  full  effect  to  the  judgments  of  our  said 
lords,  and  of  the  House  of  Lords,  by  taking  trial  of  the 
qualifications  of  Robert  Young,  and  admitting  and  receiving 
him  minister  of  Auchterarder  as  aforesaid.  The  summons 
then  alleged  a  specific  act  of  refusal,  on  the  2d  of  July,  1839, 
by  a  majority  of  the  presbytery  resolving  to  refer  the  above 
documents  stmpliciter  to  the  General  Assembly ;  it  described 
the  loss  thereby  inflicted  on  the  pursuers,  and  prayed  that 
the  persons  who  composed  the  majority  at  the  meeting 
where  such  refusal  was  made  sEould  be  decerned  and 
ordained,  conjunctly  and  *  severally,  to  make  payment  *  255 
to  the  pursuers  respectively,  of  damages,  in  reparation 
of  the  wrong  done  to  and  injury  and  damage  sustained  by 
them,  in  respect  of  the  illegal  refusal  of  the  defenders  to  take 
trial  of  the  qualifications  of  Robert  Young. 

The  defenders  (the  present  appellants)  put  in  several 
pleas,  alleging  in  substance,  — 

That  the  conclusions  of  the  libel  are  directed  against  the 
defenders  solely  as  individuals,  in  consideration  of  acts  alleged 
to  have  been  done  by  the  presbytery  of  Auchterarder  in  its 
official  and  corporate  capacity ;  and  as  the  defenders  as  indi- 

(a)  Ante,  Vol.  VI.,  p.  646. 
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viduals  could  not  competently  have  taken  the  pursuer  Mr. 
Young  on  trial,  they  cannot  be  made  individually  responsible 
for  the  alleged  refusal  of  the  presbytery  to  do  so,  unless  it 
were  libelled  that. they  acted  maliciously. 

That  it  is  altogether  incompetent  to  pursue  the  individual 
defenders  for  acts  done  in  a  lawful  court  by  the  presbytery 
itself,  on  the  allegation  that  they  constituted  the  majority 
present  at  a  particular  meeting,  especially  as  the  presbyteiy 
and  its  members  are  not  parties  to  this  action,  either  individ- 
ually or  as  a  body. 

That  even  if  this  action  had  been  directed  against  the 
presbytery  in  its  corporate  capacity,  its  individual  members 
cannot  be  rendered  responsible  in  damages  for  acts  done  by 
them  as  a  court,  concerning  the  subject-matter  of  their  juris- 
diction, and  under  the  direction  of  the  superior  ecclesiastical 
judicatory  of  this  country,  unless  malice  be  averred. 

That  there  was  no  order  on  the  presbytery  to  take  the 
pursuer  Mr.  Young  on  trials  on  the  2d  of  July,  1839,  nor 
indeed  was  an  order  upon  it  ever  pronounced  to  any 
*  256  effect  whatever.  The  members  were  *  therefore  fully 
entitled  to  refer  the  matter  to  the  superior  church 
court,  at  their  meeting  of  the  2d  of  July,  1839.  Nor  did 
they,  in  doing  so,  refuse  to  obey  any  order  of  the  Court  of 
Session  or  of  the  House  of  Lords.  As  this  is  the  sole  ground 
of  damage  libelled  against  the  defenders,  as  forming  the 
alleged  majority  of  the  said  meeting,  the  action  ought  to  be 
dismissed. 

That  by  the  constitution  of  the  Church  of  Scotland,  and 
the  statutes  relative  thereto,  it  is  not  competent  for  any 
patron  or  presentee  to  sue  a  church  court,  or  its  individual 
members,  for  damages  on  the  grounds  libelled  in  this  action, 
nor  have  the  pursuers  any  sufficient  title  to  pursue  the  same. 

That  the  pursuers  are  not  entitled  to  damages  from  the 
defenders ;  for  that. 

The  Earl  of  Kinnoull,  as  patron  of  the  church  and  parish 
of  Auchterarder,  in  the  event  of  the  presbytery  refusing  to 
receive  his  presentee,  is  only  entitled  to  retain  the  vacant 
stipend  under  the  Act  1592,  c.  17. 

That  the  presbytery  is  by  law  the  only  competent  court 
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by  which  the  right  of  a  presentee  to  the  fruits  of  the  benefice 
can  be  completed  by  ordination  ;  and  unless  the  pursuer  Mr. 
Young  can  establish  that  he  would  have  been  ordained  by 
the  presbytery,  or  could  have  compelled  ordination,  he  can 
prove  no  damage  in  this  matter. 

That  the  pursuer  Mr.'  Young  is  barred  persanali  exceptione 
from  challenging  the  acts  of  his  ecclesiastical  superiors  in  a 
civil  Court. 

The  pursuers  answered : 

That  it  is  res  judicata  that  the  presbytery  of  Auchterarder, 
and  the  individual  members  thereof,  by  refusing  to  take  trial 
of  the  qualifications  of  the  pursuer,  the  Rev.  Robert 
Young,  as  presentee  to  the  church  and  *  parish  of  *257 
Auchterarder,  and  by  rejecting  him  exclusively  in 
respect  of  the  veto  of  a  majority  of  male  heads  of  families, 
acted  to  the  hurt  b^A,  prejudice  of  the  pursuers,  illegally,  in 
violation  of  their  duty,  and  contrary  to  the  provisions  of  cer- 
tain statutes,  and  in  particular  of  the  Statute  10th  Anne,  c.  12. 

That  in  consequence  of  their  refusal  to  give  obedience  to 
the  judgments  of  the  Court  of  Session  and  of  the  House  of 
Lords,  when  duly  called  upon  to  do  so,  they  became  liable  in 
damages  in  terms  of  the  conclusions  of  the  libel. 

March  6,  1841. 

The  Lord  Ordinary  Cuninghame  having  reported  the  cause 

to  the  first  division  of  the  Court,  their  Lordships  pronounced 
the  following  interlocutor :  — 

"  The  lords,  on  the  report  of  Lord  Cuninghame,  having 
advised  this  case,  and  heard  counsel  for  the  defenders,  find 
the  action,  as  laid  in  the  summons,  is  relevant  at  the  instance 
of  both  the  pursuers,  and  repel  the  objections  to  the  relevancy 
thereof,  and  to  the  jurisdiction  of  the  Court  to  entertain  and 
give  effect  to  the  same,  as  stated  in  the  pleas  in  law  for  the 
defenders  in  the  revised  answers  to  the  revised  condescend- 
ence :  find,  that  after  the  judgments  libelled  on,  it  was  not 
within  the  competency  of  the  presbytery,  as  a  presbytery  of 
the  church,  to  refuse  or  .decline  to  take  the  presentee  on 
trials ;  and  after  the  judgments  libelled  on,  the  presbytery 
Tot.  IX.  16  [  226  ] 
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was  not  entitled  to  refuse  to  take  the  presentee  on  trials : 
find,  that  the  acts  founded  on  in  the  summons  do  form 
grounds  of  damage  in  law :  find,  that  it  is  not  necessary  to 
aver  malice  in  this  case ;  repel  the  plea  of  personal  excep- 
tion pleaded  against  the  pursuer  Mr.  Young,  and  decern." 

This  was  the  interlocutor  now  appealed  against. 

*  258  *  The  Attorney-  General^  for  the  appellants.  —  This 
judgment  is  a  perfect  novelty  in  the  law  of  Scotland, 
and  it  is  submitted  that  there  can  be  no  private  action  against 
an  individual  in  respect  of  any  public  duties  which  he  has  to 
perform  as  a  member  of  a  Court.  If  so,  the  judgment  of  the 
Court  below  must  be  reversed.  The  presbytery  here  is  a 
court;  it  has  a  right  to  tax  the  people  for  some  purposes, 
and  it  has  rights  with  reference  to  the  ordination  of  ministers. 
In  all  the  Acts  of  Parliament  it  is  so  spoken  of.  (a)  It  is 
never  described  by  text-writers  but  as  the  kirk,  and  the  kirk 
is  a  corporation.  (6)  Such  a  body  may  be  responsible  to  the 
public  justice  of  the  country  for  doing  what  the  law  forbids, 
or  not  doing  what  the  law  requires,  but  cannot  be  responsible 
to  an  individual.  But  if  no  action  will  lie  against  the  body, 
still  more  clear  is  it  that  no  action  will  lie  against  any  indi- 
vidual member  of  it.  The  individual  may  be  punished  for 
misfeasance  in  a  criminal  proceeding  against  the  whole  court 
of  which  he  is  a  member,  but  he  cannot  be  liable  to  a  private 
action  on  that  account.  At  all  events,  clear  if  not  express 
malice  is  required  to  make  him  liable.  Orr  v.  Currie.  (c) 
There  is  not  the  least  averment  of  malice  here.  Of  all 
actions,  too,  this  particular  one  is  the  least  fit  to  be  sustained. 
It  is  an  action  for  damages  founded  on  an  alleged  irregularity 
in  a  judicial  proceeding ;  and  it  is  the  same  in  all  respects 
as  an  action  in  this  country  would  be  if  directed  against  the 
private  party  to  a  previous  suit,  the  agent  in  the  suit,  the 

(a)  See  the  Acts  collected  in  Robertson's  report  of  the  Auchterarder 
case  before  the  Court  of  Session,  vol.  2,  Appendix. 

(b)  Bankt.  Inst,  of  the  Law  of  Scotland,  p.  51,  tit.  2,  b.  1;  Ersk.  I. 
5,  24. 

(c)  18  Fac.  Coll.  625. 
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Judge  and  the  officer  of  the  Court.  Such  an  action 
cannot  be  *  maintainable.  Here,  too,  it  is  bad  in  *259 
another  respect ;  for  supposing  that  some  action  would 
lie,  it  is  clear  that  no  action  of  this  sort  can  be  brought 
against  a  corporation  and  its  members.  No  action  will  lie 
against  any  member  oP  a  corporation  for  votes  given  in  it ; 
Dr.  GroenveWs  Ctue^  (a)  whera  Lord  Holt  expressly  laid  it 
down  that  Judges  were  not  liable  in  actions  or  indictments 
for  false  judgments  given.  That  principle  was  adopted  in 
Ptctan^s  Ca%e;(b)  and  it  was  applied  in  Bdssett  v.  Gods- 
ckall  ({?)  to  justices,  who  were  held  not  liable  to  an  action 
for  refusing  to  license  an  alehouse.  Lowiher  v.  Radnor  (e?) 
is  to  the  same  effect.  In  Harman  v.  Tappenden^  (e)  the 
Court  of  King's  Bench  held  that  an  action  does  not  lie 
against  individuals  for  acts  erroneously  done  by  them  in  a 
corporate  capacity,  from  which  detriment  happens  to  the 
plaintifiT,  without  proof  of  malice ;  and  in  a  note  to  that  case 
is  reported  the  case  of  Drewe  v.  Coulton^  (^)  where  the  same 
was  laid  down  with  respect  to  a  returning  officer  of  a  parlia- 
mentary borough.  Beaurain  v.  Sir  W.  Scott  (A)  will  be  cited 
on  the  other  side.  There*  it  was  held  that  an  action  on  the 
case  could  be  maintained  against  a  Judge  of  the  Ecclesiastical 
Court.  But  that  was  where  the  Judge  excommunicated  a  party 
for  refusing  to  obey  an  order  which  the  Court  had  no  author* 
ity  to  make,  and  which  was  irregular  and  void,  even  accord- 
ing to  the  practice  of  that  Court  itself.  The  Judge  therefore 
was  not  held  liable  as  Judge ;  for  what  he  bad  done  was  not 
within  his  jurisdiction.  And  within  that  limit,  the  effect  ol 
the  case  of  Beaurain  v.  Scott  is  confined  by  the  sub- 
sequent *case  of  Adeerley  v.  Parkinson.,  (i)  where  *260 
the  proceedings  were  likewise  irregular  and  void,  but 
where  the  defendant  had,  as  vicar-general  to  the  Bishop  of 
Chester,  jurisdiction  in  the  matter,  and  was  therefore  pro* 
tected. 

(a)  Ld.  Raym.  454-468;  Comb.  76;  1  Salk.  144;  Garth.  491. 

(6)  30  SUte  Trials,  449,  805,  888. 

(c)  3  Wils.  121.  ((f)  8  East,  118. 

(«)  1  East,  555.  (g)  1  East,  5G3,  n. 

(A)  3  Camp.  888.  (i)  3  M.  &  SeL  411. 
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[The  Lord  Chancellor.  —  I  think  we  may  take  that 
principle  for  granted,  that  where  a  party  has  jurisdiction  to 
do  an  act,  no  action  will  lie  against  him  for  doing  it,  unless 
malice  is  shown. 

Lord  Campbell.  —  The  difficulty  here  is  not  to  show,  as 
one  of  the  defenders*  pleas  alleges,  that  the  party  might  have 
been  rejected  after  trial,  but  can  you  make  out  that  the 
presbytery  had  discretion  to  take  the  presentee  on  trial  or 
not?] 

The  same  sort  of  proceeding  ought  to  be  adopted  here  as 
in  cases  where  the  quarter  sessions  refuse  to  hear  an  appeal. 
No  one  will  maintain  that*  if  the  sessions  improperly  refuse 
to  hear  an  appeal,  the  party  grieved,  instead  of  applying  for 
a  mandamtts^  may  maintain  an  action  against  the  individual 
members.  It  is  doubtful  whether  an  action  would  lie  even  on 
proof  of  malice  ;  it  is  certain  that  the  action  will  not  lie  with- 
out such  proof.  Suppose  this  House  had  remitted  the  case  to 
the  Court  of  Session  with  instructions,  and  that  Court  had  said 
that  the  House  was  wrong,  and  had  disobeyed  the  instruc- 
tions, would  the  present  respondents  have  had  a  right  to 
maintain  an  action  against  the  individual  members  of  the 
Court  ?  Certainly  not.  The  punishment  for  the  disobedi- 
ence would  have  been  of  a  very  different  kind.  In  Doswell  v. 
Impey^  (a)  commissioners  of  bankrupt  were  held  not  liable  to 
an  action  of  trespass  for  committing  a  person  whose  answers 
had  not  been  satisfactory  to  the  commissioners.     Now,  suppose 

the  party  committed  had  obtained  from  another  Court 
*  261    his  liberation,  and  then  the  *  commissioners  had  sent  for 

the  man  again  and  put  the  same  questions,  and  receiv- 
ing the  same  answers  had  again  committed  him,  they  would 
not  have  been  liable  to  an  action  at  his  suit.  Such  conduct 
on  their  part  might  have  rendered  them  liable  to  be  instantly 
degraded  from  their  office  as  commissioners,  but  would  not 
have  rendered  them  liable  to  an  action.  In  Tinsley  v« 
^^assau^  (6)  this  privilege  frt)m  liability  to  action  was  ex- 

(a)  1  B.  &  C.  163.  (6)  1  Moo.  &  Mai.  52. 
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tended  to  sherifEs  ;  and  it  was  held  that  trespass  would  not  lie 
against  a  sheriff  for  the  act  of  his  bailiff  in  taking  the  goods 
of  A.  under  a  warrant  from  the  sheriff  against  the  goods  of  B. 
in  execution  of  the  judgment  of  the  County  Court,  on  the 
ground  that  the  sheriff  was  a  constituent  part  of  that  Court. 
In  Gramett  v.  Ferrand^  (a)  a  coroner  was  held  not  liable 
in  trespass  for  having  turned  a  person  out  of  his  Court. 
Fawcett  v.  Fawli9^(J))  Mills  v.  Collett^(c)  and  Ashcroft  v. 
Bourne^  (df)  are  all  cases  in  which  the  same  principle  is  recog- 
nized. Try  the  matter  again  by  the  rules  applicable  to 
cases  of  mandamus.  Generally  speaking,  a  mandamtis  will 
not  be  granted  wher^  there  is  another  remedy ;  as,  for  instance, 
an  action.  That  shows  the  Courts  to  act  on  the  distinction 
already  stated.  But  suppose  the  mandamus  to  be  issued  and 
to  be  disobeyed,  the  public  body  disobeying  it  will  not  be 
liable  to  an  action  on  the  case  for  the  injury  inflicted  by  such 
disobedience  to  the  writ  upon  the  person  at  whose  desire  it 
was  issued.  And  obedience  to  a  peremptory  mandamus  is 
not  secured  by  an  action. 

[The  Lord  Chancellor.  —  Suppose  a  man  is  ordered  by 
Act  of  Parliament  to  do  a  certain  thing,  he  may  be 
compelled  by  mandamus  and  attachment  *  to  do  it,  *  262 
but  he  may  also  be  indicted  for  not  doing  it.  Then, 
why  may  not  an  individual  injured  by  his  non-feasance  bring 
an  action,  if  the  act  ordered  to  be  done  is  a  ministerial 
act?] 

K  the  act  is  merely  ministerial,  the  action  would  probably 
lie.  If  the  act  is  not  merely  ministerial,  no  such  action  would 
lie.  No  such  action  has  ever  been  thought  of  against  a  mag- 
istrate for  his  vote  at  the  quarter  sessions,  in  refusing  to  hear 
an  appeal,  or  refusing  to  enforce  a  penalty.  There  is  even 
a  total  absence  of  actions  in  cases  where  members  of  a  Court, 
not  of  record,  such  for  instance  as  a  small-debt  Court,  have 
given  votes  on  questions  coming  before  them.    Now  this  is 

(a)  6  B.  &  C.  611.  (b)  7  B.  &  C.  394. 

(c)  3  Moo.  &  Payne,  242.  (J)  8  B.  &  Ad.  684. 
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an  action  against  Mr.  Ferguson  for  voting  in  a  matter  law- 
fully referred  to  the'  decision  of  the  body  of  which  he  was 
a  member.  His  vote  was  on  a  matter  judicially  to  be  decided 
on.  The  circumstance  of  putting  the  question  to  the  vote 
shows  that  it  was  not  purely  a  ministerial  act.  If  it  had  been 
so,  why  could  not  the  minority  have  done  the  act?  On  this 
part  of  the  argument  it  is  clearly  established  that  the  presby- 
tery is  a  court.  If  so,  there  cannot  be  any  action  against  it, 
nor  against  any  member  of  it,  for  its  judicial  decisions.  It 
is  shown  by  authorities  on  one  side,  and  by  the  total  absence 
of  authorities  on  the  other,  first,  that  judicial  acts  of  any  sort 
are  not  the  subject  of  private  actions ;  secondly,  that  where 
the  act  complained  of  is  the  act  of  a  body  corporate,  a  court 
for  instance,  no  action  can  be  maintained  against  the  mem- 
bers of  the  corporation  who  dissent  from  the  others,  whether 
that  dissent  does  or  does  not  prevail ;  and  at  all  events,  no 
action  can  be  maintained  in  the  case  of  individuals  whose 
public  duties  are  of  a  ministerial  character;  if  what  is  done 
is  done  in  that  character,  though  erroneous,  it  is  not  action- 
able. 
*  263  *  Then  as  to  the  form  of  these  proceedings.  The 
judgment  of  this  House  was  not  directed  against  the 
individual  members  of  the  presbytery.  There  was  no  judg- 
ment assoilzing  them,  nor  declaring  them  liable. 

[The  Lord  Chancellor.  —  The  judgment  was,  that  their 
refusal  to  take  the  presentee  on  his  trials  was  illegal ;  tliey 
have  refused  again. 

Lord  Brougham.  —  But  the  Attorney-General  means  to 
say  that  they  referred  to  another  body  for  their  direc- 
tions. 

The  Lord  Chancellor.  —  But  when  the  laws  say  that  per- 
sons are  bound  to  do  a  certain  thing,  they  are  not  entitled  to 
avoid  doing  it  by  referring  the  party  who  requires  the  per- 
formance of  the  act  to  another  body.  If  they  refuse  to  do  it, 
they  subject  themselves  to  an  action.  Every  refusal  or  neg- 
lect of  what  a  party  is  bound  by  the  law  to  perform,  if  it 
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works  a  wrong  to  another,  is  the  subject  of  an  action.  If  a 
magistrate  refuses  to  take  an  examination  after  a  robbery 
commited,  he  is  liable.] 

But  that  is  a  ministerial  act. 

[Thb  Load  Chancellor.  —  And  the  presbytery  acts  'minis- 
terially in  taking  or  refusing  a  man  on  his  trials. 

Lord  Cottenham.  —  To  enter  on  his  trials  is  a  ministerial 
act ;  the  presbytery  afterwards  exercises  a  judicial  power  in 
determining  whether,  upon  his  trial,  he  has  proved  himself 
fit  for  the  ministry.] 

The  objection  seems  to  take  this  shape,  that  the  persons 
composing  the  presbytery  are  ministerial  officers  for  the  pur- 
pose  of  meeting  together,  and  judicial  from  the  moment  of 
doing  so.  Can  this  distinction  be  maintained?  Suppose  a 
Judge  to  direct  a  case  to  be  struck  out  of  his  paper,  or  to 
refuse  to  allow  it  to  be  entered  there,  is  that  a  judicial  act  ? 
If  not,  he  would  be  liable  to  an  action.  Yet  it  never  has 
been  supposed  that  he  would  be  so  liable.  But  if  the  rule 
of  liability  is  adopted  as  to  the  presbytery,  it  must 
*  be  true  of  every  other  body,  and  be  applicable  to  all  *  264 
similar  cases;  and  where  ministerial  functions  end, 
and  judicial  fanctions  begin,  will  then  be  the  question  of 
difficulty  to  be  decided  in  all  cases  whatever.  Suppose  the 
members  of  the  presbytery  had  simply  refused  to  meet,  they 
would  not  have  been  liable  to  an  action  for  that  refusal.  Then 
how  would  the  distinction  of  ministerial  and  judicial  apply  in 
that  instance  ? 

[Lord  Brougham.  —  Your  argument  now,  if  good  for  any 
thing,  would  destroy  your  former  ai^ument.  You  seemed 
before  to  concede  that  an  attachment  or  an  indictment  would 
lie,  yet  you  now  argue  as  if  no  process  whatever  would  lie 
against  these  persons.] 

A  public  proceeding  might  be  had  against  them,  but  no 
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indictment  could  be  maintained.  The  broad  proposition, 
however,  is,  that  where  any  part  of  a  transaction  is  of  a 
judicial  character,  that  character  affects  the  whole  of  it. 

[Lord  Campbell.  —  Suppose  there  was  a  peremptory  man- 
damus to  a  bishop  to  license  a  vicar,  and  the  bishop  merely 
refused,  without  saying  that  he  had  examined  the  presentee 
and  found  him  unfit,  would  not  an  action  lie  against  the 
bishop  ?] 

That  would  be  a  mere  ministerial  act.  But  where  the  right 
of  judging  and  deciding  existed,  as  it  does  here,  no  action 
would  lie.  Finally,  it  is  clear  that  there  is  no  cause  of  action 
here ;  for,  as  to  the  patron,  he  retains  the  temporalities  of  the 
living  till  after  the  induction  of  the  incumbent,  and  the  pres- 
entee can  have  no  vested  right  to  them  till  actual  admission. 
The  damnum  here  is,  therefore,  as  to  both  these  parties,  a 
damnum  absque  injuria^  and  consequently  cannot  form  the 
subject  of  compensation  in  damages. 

Mr,  Pemherton^  on  the  same  side.  —  It  is  no  part  of  the 
duty  of  the  counsel  for  these  appellants  to  impeach 
*  265  *  in  the  slightest  degree  the  soundness  or  the  binding 
obligation  of  the  judgment  that  has  been  already  pro- 
nounced, or  to  defend  any  disobedience  to  it.  That  judgment 
must  be  admitted  to  be  entirely  binding ;  and  the  only  ques- 
tion now  to  be  discussed  is,  whether  this  action  has  been 
properly  conceived,  and  whether  it  is  sustainable  in  point  of 
law  against  these  appellants ;  some  of  the  persons  who  were 
parties  to  the  former  case,  not  being  parties  to  the  present. 
Leaving  the  question,  whether  the  duties  cast  on  the  pres- 
bytery are  of  a  ministerial  or  judicial  nature,  where  the 
argument  already  heard  has  placed  it,  the  point  now  to  be 
contended  for  is,  that  no  action  will  lie  against  the  individ- 
ual members  of  a  body  which  was  not  directed  by  this  House 
to  do  an  act,  but  was  simply  stated  to  be  liable  by  law  to 
perform  that  act. 

[Lord  Brougham.  —  Is  not  that  the  ordinary  form  of  com- 
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mand,  when  directed  to  those  who  are  declared  to  be  bound 
and  adstricted  to  do  a  certain  act  ?] 

The  decree  adopts  the  terms  of  the  libel,  and  cannot  go 
beyond  them.  Here  there  were  no  petitory  conclusions  to 
the  libel ;  and  there  must,  therefore,  be  a  new  action  to  en- 
force the  declaratory  conclusions.  Then  comes  the  question 
as  to  the  rights  and  duties  of  this  corporate  body,  the  pres- 
bytery. The  patron  has  a  right  to  the  stipend  of  this  vacant 
benefice.  If  the  presbytery  should  in  Scotland  refuse  to  admit 
bim,  the  remedy  would  be  by  appeal  to  the  synod,  and  thence 
to  the  General  Assembly,  whose  sentence  is'final.  (a)  Letters 
of  homing  might  in  certain  cases  issue  agamst  the  presbyteries 
as  against  a  society  or  body  of  men,  but  they  would  be  for 
debts  and  not  for  matters  of  this  kind.  (5)  There  is 
no  instance  whatever  in  *  which  the  remedy  now  *  266 
sought  to  be  enforced  has  been  put  in  force  on  a  claim 
like  the  present.  Where  the  patron's  rights  are  invaded,  a 
specific  remedy  is  by  the  law  of  Scotland,  as  by  that  of  Eng- 
land, provided  for  him.  There  is  no  authority  to  show  that 
ah  individual  of  a  body  is  liable  in  an  action  for  the  act  of 
the  majority  of  that  body,  the  act  being  that  of  a  corporation, 
and  not  of  the  individual. 

[Lord  Campbell.  —  That  argument  would  a£Pect  the  pro- 
ceeding by  letters  of  horning ;  the  minority  being  wiUing  to 
obey,  would  not  be  liable.] 

The  minority  would  be  liable,  if  the  whole  body  was 
civilly  answerable. 

What  has  been  done  here  is  not  the  subject  of  action ;  but 
if  an  action  will  lie,  it  must  be  against  the  corporate  body 
alone,  for  no  individual  of  that  body  could  do  the  act  the 
omission  to  do  which  is  the  subject  of  complaint  here.  The 
presbytery  here  having  once  pronounced  a  decision,  could  not 
review  that  decision,  but  was  compelled  to  send  it  before  the 

(a)  Ersk.  Inst.  bk.  i.  tit.  5,  §  16. 
(6)  Erak.  Inst.  bk.  iv.  tit.  3,  §  11. 
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superior  Court.  To  make  iadividual  members  of  the  pres- 
bytery liable  under  such  circumstances,  will  be  to  introduce 
for  the  first  time  a  precedent  for  which  no  authority  is  to  be 
found  in  the  principles  or  practice  of  the  law  of  Scotland. 
And  it  is,  besides,  perfectly  clear  that  neither  of  the  respon- 
dents has  sustained  such  an  injury  as  to  found  a  claim  for 
compensation  in  damages. 

The  Solicitor- General^  for  the  respondents.  —  It  is  not 
necessary  for  the  respondents  to  show  that  the  present  action 
rests  on  the  judgment  of  this  House,  or  of  the  Court  below, 
given  in  any  previous  suit.  It  is  an  action  against  these  par- 
ties for  being  guilty  of  illegally  refusing  to  admit  Mr.  Young 

to  his  trials.  It  is  assumed,  but  without  justification, 
*  267    that  the  presbytery  *  is  a  corporation.    It  is  an  assembly 

of  ministers  of  the  Church  of  Scotland,  to  whom  are 
entrusted  the  performance  of  certain  public  duties.  For  cer- 
tain purposes  the  presbytery  is  a  court ;  but  as  far  as  respects 
the  proceedings  in  the  present  action,  its  duty  is  simply 
to  take  on  trial  the  presentee  of  a  patron,  and  to  examine 
whether  he  is,  so  far  as  respects  learning  and  character,  fit  to 
be  admitted  to  the  benefice. 

[The  Lord  Chancellor.  —  The  presbytery  stands  in  place 
of  the  ordinary.    He  is  considered  a  corporation.] 

The  presbytery  may  be  a  corporation  for  this  purpose,  but 
not  in  the  proper  sense  of  the  term.  According  to  the  Statute 
of  1592,  the  presbytery  is  a  body  to  take  the  presentee  on 
trials  ;  it  has  no  discretion  whatever  to  refuse  to  do  so.  But 
if  the  presbytery  might  be  supposed  to  have  a  discretion 
before  the  judgment  of  this  House  was  pronounced,  it  has 
had  none  since.  That  judgment  did  direct  the  presbytery  to 
take  the  presentee  on  trials.  [The  learned  counsel  referred 
to  the  form  of  the  libel  and  of  the  judgment.]  It  was  abso- 
lutely necessary  here,  according  to  the  forms  of  the  law  of 
Scotland,  that  the  individual  members  of  the  presbytery 
should  be  made  parties  to  the  suit.  Then  this  is  said  to  be 
an  action  against  the  members  of  a  court ;  and  it  is  argued 
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that  no  action  will  lie  for  things  done  by  members  of  a  court 
in  their  judicial  character.  The  answer  is  that  this  was  not 
an  act  with  respect  to  which  the  presbytery  had  any  discre- 
tion, or  which  was  one  of  a  judicial  character.  It  was  an 
act  which,  by  the  language  of  the  law,  tiie  presbytery  was 
bound  and  adstricted  to  perform.  That  language  clearly 
describes  a  ministerial  act.  If  an  individual  is  injured  by 
the  non-performance  of  such  an  act,  he  clearly  has  a  remedy 
against  the  persons  who  were  so  bound  to  perform  it. 
*  Then  where  is  the  force  of  any  distinction  arising  *  268 
from  the  circumstance  that  the  act  ought  to  be  per- 
formed by  several  persons,  instead  of  by  one  ?  The  wrong  of 
the  non-performance  cannot  be  affected  by  the  numbers  who 
commit  it,  so  as  to  deprive  of  his  lawful  remedy  the  person 
injured  by  that  wrong.  In  the  cases  cited  on  the  other  side, 
the  distinction  here  taken  is  plainly  perceivable. 

Justices  of  the  peace  have  a  discretion  in  some  cases :  in 
others  they  have  not.  In  the  latter,  as  for  instance  where 
they  are  bound  to  take  an  examination,  if  they  do  not  take  it 
they  are  liable  to  an  action.  The  presbytery  in  Scotland  can- 
not stand  in  a  higher  or  better  situation  than  the  bishops  in 
England.  If  a  bishop  should  refuse  to  examine  a  presentee, 
an  action  would  lie  against  him  for  his  refusal.  In  2  Insti- 
tute (a)  it  is  said,  ^^  If  a  man  be  excommunicated  and  offer 
to  obey  and  perform  the  sentence,  and  the  bishop  refuseth  to 
accept  it  and  to  assoile  him,  he  shall  have  a  writ  to  the  bishop 
requiring  him,  upon  the  performing  of  the  sentence,  to  assoile 
him,  &c. ;  and  the  reason  thereof  is,  for  that  by  the  excom- 
munication, the  party  is  disabled  to  sue  any  action,  or  to  have 
any  remedy  for  any  wrong  doneunto  him,  so  long  as  he  shall 
remain  excommunicate.  And  also  the  party  grieved  may 
have  his  action  upon  the  case  against  the  bishop,  in  like 
manner  as  he  may  when  the  b«hop  doth  excommunicate  him 
for  a  matter  which  belongeth  not  to  the  ecclesi^tical  con- 
usance. Also,  the  bishop  in  those  cases  may  be  indicted  at 
the  suit  of  the  King."  And  in  Doctor  and  Student,  (i)  it  is 
said,  ^Hhat  if  the  excommunication  be.  of  record,  and   the 

(a)  62S.  (5)  Dial.  2,  c.  32. 
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Judge  ecclesiastical  will  not*  assoile  the  party  when 
*  269   he  ought  *  to  do  so,  the  King  may  write  to  the  Judge 

spiritual  commanding  him  to  grant  letters  of  absolu- 
tion upon  pain  of  contempt ;  and  if  the  said  excommunication 
be  not  of  record  in  the  King's  Court,  then  the  party  may  in 
such  case  have  his  action  against  the  Judge  spiritual,  for  that 
he  would  not  make  him  his  letters  of  absolution."  Here, 
therefore,  is  the  case  of  an  action  against  a  Judge  for  what  at 
least  largely  partakes  of  judicial  functions.  All  the  authori- 
ties upon  this  point  will  be  found  collected  in  the  case  of 
Ackerley  v.  Parkinson,  (a) 

[Lord  Brougham.  —  It  does  not  appear  that  in  qtuire  m- 
pedit^  before  the  Statute  of  Westminster  2,  any  action  could 
be  maintained  at  common  law  against  the  bishop  in  respect 
of  the  revenue  of  the  living ;  but  since  then  the  value  of  the 
church  and  the  length  of  time  during  which  it  has  been 
vacant,  have  always  been  given  in  evidence  with  a  view  to 
damages. 

The  Lord  Chancellor.  —  Perhaps  damages  were  not  given 
at  common  law,  because  they  were  deemed  to  savour  of 
simony. 

Lord  Brougham.  —  In  all  probability  that  is  the  right  ex- 
planation.] 

It  is,  however,  doubtful  whether  damages  were  not  given 
at  common  law ;  for  it  appears  by  Blackstone,  (&)  that  after 
order  to  admit  in  quare  impedit^  if  the  bishop  did  not  admit, 
the  party  might  have  a  writ  quare  non  admUit^  and  obtain 
ample  compensation  thereon ;  and  that  was  clearly  a  common- 
law  writ.  Comyn((?)  is  to  the  same  effect.  The  case  of 
Beaurain  v.  Scott  (d)  was  for  an  excess  of  jurisdiction,  but 
there  the  Judge  himself  was  held  clearly  liable.  The  power 
to  proceed  criminally  does  not    exclude  the   right  to  pro- 

(a)  3  M.  &  Sel.  411.  (6)  3  Comm.  249,  260. 

(c)  Courts  B.  15.  (d)  3  Camp.  3S8. 
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ceed  civilly.  The  last  sentence  *of  the  quotation  *270 
already  made  from  Lord  Coke  (a)  shows  that  to  be  so. 
A  man  may  be  indicted  for  non-repair  of  a  bridge.  He  may 
also  have  an  action  brought  against  him  for  a  private  injury 
occasioned  thereby.  This  case  does  not  resemble  that  of  a 
Judge  in  a  case  where  he  has  jurisdiction,  and  acts  according 
to  the  best  of  his  discretion.  The  case  of  the  alehouse  license, 
BasBett  v.  Q-odschcUl^  (i)  does  not  apply  to  the  present ;  for 
there  the  plaintiff  had  no  antecedent  right  to  a  license,  from 
the  enjoyment  of  which  he  was  excluded  by  the  act  of  the 
magistrates.  But  where  he  has  an  existing  right,  which  the 
co-operation  of  the  magistrate  can  alone  enable  him  to  en- 
force, if  that  co-operation  is  refused,  he  may  maintain  an 
action  to  recover  damages  for  the  injury  he  thereby  sustains. 
Thus,  in  the  case  of  Green  v.  Bucklechurche9^  (c)  where  the 
party  was  entitled  to  claim  damages  against  the  hundred 
after  giving  information  on  the  Statute  of  Hue  and  Ciy,  and 
the  magistrate  refused  to  take  such  information,  it  was  held 
that  he  might  maintain  an  action  against  the  magistrate  for 
such  refusal,  by  which  he  was  prevented  from  enforcing  his 
claim  against  the  hundred.  That  case  is  exactly  in  point 
with  the  present.  Here  the  party  has  a  right,  from  the 
exercise  of  which  he  has  been  unduly  prevented  by  the  act 
of  the  appellants.  In  the  cases  of  commissioners  of  bank- 
rupts, coroners,  and  magistrates,  there  are  certain  circum- 
stances where,  when  those  persons  are  acting  judicially,  no 
action  will  lie  against  them  for  what  they  do.  But  there  are 
other  circumstances  in  Which  they  are  only  acting  ministeri- 
ally, and  then  no  doubt  can  be  entertained  that  an  action 
may  be  maintained  against  them.  The  law  of  Scotland 
is  the  same  as  that  of  England  on  this  point.  *  InneB  *  271 
V.  The  Moffistrates  of  Edinburgh,  (d)  Orr  v.  Cur- 
vie  (e)  is  not  an  authority  the  other  way ;  for  the  sheriff  was 
there  discharged  from  the  action,  not  because  he  was  not 
liable  to  have  an  action  against  him  in  point  of  law,  but 

(a)  2  Inst.  623.  (6)  3  Wils.  121. 

(c)  1  Leon.  p.  823,  c.  456. 

(d)  Morr.  131S9.  (e)  18  Fac.  Coll.  625. 
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because  the  facts  there  justified  him  in  what  he  had  done* 
Lord  FuLLERTON)  who  in  the  former  case  had  been  of  opinion 
against  the  plaintiff,  expressed  himself  in  this  case  clearly  in 
favour  of  this  action,  as  soon  as  it  was  decided  by  this  House 
that  the  presbytery  was  bound  to  take  the  presentee  on  trials. 
Where  a  man  has  a  duty  to  perform,  and  he  neglects  to  per- 
form it,  an  action  will  lie  without  showing  malice.  It  is  only 
where  he  has  a  right  to  exercise,  and  he  exercises  it  wrong- 
fully, that  proof  of  malice  is  required  in  order  to  enable  a 
party  injured  to  sustain  an  action. 

Then  as  to  the  objection  that  this  action  is  wrong  in  point 
of  form,  in  consequence  of  being  brought  against  these  par- 
ticular defendants.  It  is  clear  from  the  constant  practice  in 
the  cases  of  commissions  of  bankrupt,  that  if  three  commis- 
sioners vote  for  something  which  wrongfully  occasions  an 
injury  to  an  individual,  he  may  maintain  an  action  against 
all  of  them.  The  same  rule  applies,  whether  the  injury 
arises  from  a  non-feasance  or  a  misfeasance.  If  it  is  the  duty 
of  five  persons  to  perform  a  certain  act,  it  is  the  duty  of  each 
of  those  five  to  perform  the  act,  or  to  concur  in  the  perform- 
ance of  it.  If  it  should  be  necessary  for  all  five  to  perform 
the  act,  and  four  of  them  are  willing  to  do  it,  but  the  fifth 
refuses,  the  party  does  not  sustain  an  injury  from  the  four, 
but  he  does  sustain  it  from  the  one,  and  against  that  one  he 
may  bring  his  action,  —  the  wrong  arising  from  the  act  of  an 

individual  who  prevents  a  body  from  acting.  If  it  was 
*  272    not  so,  the  injured  party  would  be  entirely  *  without 

a  remedy.  The  answer  to  this  action,  that  these  per- 
sons constituted  a  corporation,  cannot  be  set  up  here.  They 
do  not  constitute  a  corporation  ;  they  have  no  seal,  nor  funds, 
nor  property.  They  are  a  mere  assembly  of  persons  havii^ 
settled  duties  to  perform;  and  for  the  non-performance  of 
those  duties  all  of  them  are  liable. 

[Lord  CoTTENHAM  referred  to  Duncan  v.  Findlater.  (a)  ] 

The  fact  that  the  duties  are  required  to  be  performed  by 

(o)  Ante,  Vol.  VI.,  p.  894. 

[  238  ] 


FERGUSON  t^.   KARL  OF  KINKOULL.  *  272 

several  persons  will  not  constitute  those  persons  a  corpora- 
tion. There  are  many  cases  where,  by  the  law  of  this  coun- 
try, several  persons  must  act  together  in  doing  a  certain 
thing;  if  a  mandamus  issues  tq  them  to  do  it,  and  they 
neglect,  all  who  are  guilty  of  the  neglect  are  personally 
responsible. 

[Lord  Campbell.  —  Suppose  a  mandamus  directed  a  meet- 
ing to  be  held  for  the  election  of  corporate  officers,  would 
those  who  stayed  away  be  liable  to  an  attachment  ?] 

They  would  if,  by  so  staying  away,  they  prevented  the 
doing  of  the  act  which  the  mandamus  had  ordered.  In  ?%« 
Kiuff  V.  Ripon^  (a)  Lord  Holt  held  that  an  action  would  lie 
against  particular  persons  who  caused  a  false  return  to  be 
made  to  a  mandamus^  in  the  name  of  a  corporation ;  and  the 
case  of  Canterbury  (6)  was  mentioned.  In  Rich  v.  Pilking- 
tern,  (e)  which  was  an  action  against  the  mayor  of  London  for 
a  false  return  to  a  mandamus  directed  to  the  mayor  and  cor- 
poration, an  objection  was  taken  to  the  form  of  the  action, 
but  it  was  held  that,  being  in  tort,  it  might  be  joint  or  sev- 
eral, at  the  election  of  the  party;  it  was  then  objected,  that 
the  mandamus  being  directed  to  all,  it  might  be  injurious  to 
the  defendant,  for  he  might  have  voted  against  the  return 
complained  of,  and  been  overruled  by  the  majority ; 
but  the  Court  decided  against  the  objection,  *  saying  *  273 
that  if  the  mayor  was  overruled,  that  would  be  evi- 
dence for  him  on  a  plea  of  not  guilty.  But  there  are  cases 
where  an  action  for  a  wrong  done  may  be  maintained  by  an 
bdividiial  against  a  corporation.  Henley  y.  The  Mayor  and 
Burgesses  of  Lyme  Regis,  (d)  Sarman  v.  Tappenden  (e')  is 
not  an  authority  for  the  appellants ;  for  the  judgment  of  Mr. 
Justice  Lawrence  (^)  shows  that  the  defendants  there  were 
excused  because,  in  doing  a  thing  which  they  had  a  right  to 
do,  they  had  merely  been  guilty  of  an  error  of  judgment. 

(a)  1  Ld.  Raym.  564;  Salk.  433. 

(6)  1  Lev.  119.  (c)  Carth.  171. 

((0  3  B.  &  Ad.  77;  5  Bing.  91;  ante,  VoL  IL,  p.  831. 

(0  1  East,  555.  (g)  1  East,  502. 
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Here  the  act  was  not  a  mere  error  of  judgment,  but  was  a 
tortious  act,  and  the  party  injured  by  it  may  have  his  action 
for  the  tort. 

Then  it  is  said  on  the  other  side,  that  if  these  parties  are 
liable,  they  are  liable  to  a  public  proceeding  against  them, 
but  are  not  liable  to  an  action  for  damages.  It  is  no  prin- 
ciple, either  of  the  Scotch  or  English  law,  that  a  wrong- 
doer, though  liable  to  a  public  proceeding,  is  not  liable  in 
an  action  for  damages.  It  is  asked,  who  are  to  pay  the 
damages  ?  They  are  to  be  paid  by  the  individual  members  of 
the  presbytery,  against  whom  the  action  is  brought.  There 
have  been  two  cases  of  actions  against  presbyteries,  and  in 
each  the  individual  members  of  the  presbytery  were  treated  as 
distinct  persons,  and  were  allowed  to  enter  upon  separate  de- 
fences. Clark  V.  Senders&n  (a)  and  JEdwards  v.  Cruick^ 
shank,  (()      This  is  a  peculiarity  of  the  law  of  Scotland. 

[The  Lord  Chancellor.  —  So  that,  by  the  law  of  Scotland, 
suing  the  presbytery  is  in  fact  suing  the  individual  members 
who  compose  the  presbytery.]     • 

It  is  so.     The  same  course  was  recognized  in  this 

*  274   House  as  correct  in  Gray  v.  Forbes^  (c)  where  *  each 

individual  member  of  the  corporation  of  Glasgow  was 

held  to  be  affected  with  responsibility  in  an  action  for  a  wrong 

committed  by  the  body. 

On  the  whole,  it  is  clear  that  there  is  no  ground  for  revers- 
ing the  unanimous  judgment  of  the  Court  below.  This  is  an 
attempt,  on  the  part  of  the  appellants,  to  evade,  if  they  can- 
not resist,  the  former  judgment  of  this  House.  The  principles 
of  the  law  of  England  and  of  Scotland  are  the  same  on  this 
point ;  and  neither  of  them  will  allow  persons  to  neglect  a 
positive  duty,  and  so  to  inflict  injury  on  an  individual,  with- 
out holding  them  liable  to  make  him  compensation. 

Mr.  Worthy^  on  the  same  side.  —  The  first  question  here 

(a)  1  Dun.  B.  &  M.  955.  (6)  8  Dun.  B.  &  M.  282. 

(c)  Ante,  VoL  V.,  p.  856. 
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is,  whether  the  injury  inflieted  by  the  appellants  on  the  re- 
apoiideBts  is  such  as  to  give  %  i^hk  of  action ;  and  the  next, 
whether  there  is  any  thing  in  the  circumstances  of  the  case,  or 
of  the  respondents'  situation,  to  exempt  them  from  the  liabil- 
ity which  they  would  otherwise  have  incurred.  As  to  the 
fiist  question,  the  right  to  maintain  an  action  where  there  has 
been,  as  there  has  here,  a  positiire  and  wilful  disobedience  to 
the  provisions  of  a  statute,  is  thus  distinctly  shown  in  a  re* 
port  of  this  House,  in  the  eaas  of  Aaiby  v.  White :  (a)  ^^  When 
any  statute  requires  an  act  to  be  done  for  the  benefit  of 
another,  or  to  forbear  the  doii^  of  an  act  which  may  be  to  his 
injury,  though  no  action  be  given  in  express  terms  by  the 
statute  for  the  omiaaipn  or  commission,  the  general  rule  of 
law  in  all  such  eases  is,  that  the  party  injured  shall  have  an 
action ; "  and  reference  is  there  made  to  Lord  Coke's  Re- 
ports, and  to  his  Institutea»  and  to  Magna  Charta,  in  support 
of  this  maxim  ;  whioh,  it  is  added,  ^^  is  one  allowed  and  ap* 
proved  of  in  all  ages."  Unless  this  action  is  maintaina- 
ble, neither  patron  nor  presentee  *  can  have  any  effectp-  *  275 
nal  remedy ;  a  consideration  which,  if  no  authorities 
existed  in  fiivour  of  the  proceeding,  would  he  sufficient  to 
establish  its  validity,  as  the  law  will  not  allow  the  violation 
of  a  legal  right  without  giving  to  the  party  injured  thereby  a 
L^ral  remedy. 

Fitzherbert  (6)  is  to  the  same  efbct  as  the  Institutes  (0) 
as  to  the  duties  of  the  bishop ;  and  there  can  be  no  doubt 
that  the  presbytery  in  the  Scotch  Church  stands  in  the  same 
positbn  as  the  bishop  does  in  the  Church  of  England,  and  has 
the  same  duties  and  liabilities*  There  is  a  strong  analogy  in 
favour  of  this  action  afforded  by  the  trials  of  a  person  appointed 
in  Scotland  to  be  a  Judge.  (c2)  The  Judges  are  directed  to  put 
him  on  his  triala ;  the  Judges  are  bound  to  do  so,  and  under 
the  old  law  there  can  be  no  doubt  that  he  could  have  sued 
them  for  a  refusal  to  do  so.  They  must  now  admit  him ;  and 
if  they  have  strong  objections  to  him,  they  can  only  remon* 
Btrate  to  the  Crown. 

(a)  14  State  Trials,  785.  (b)  145,  Writ  da  £z  c^. 

(c)  2  Inat.  028. 

(cO  Ersk.  Instit.  bk.  i.  tit.  8,  §  15,  p.  £7. 
▼OL.  IX.  16  £  241  ] 
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[Lord  Campbell.  —  Would  die  person  so  rejected  have  a 
right  of  action  against  the  Judges,  if  they  refused  to  examine 
him?] 

He  would.  Erskine's  Institutes  (a)  and  Aldam^s  Ccue. 
In  like  manner,  an  action  will  lie  in  Scotland  against  a  person 
for  refusing  to  issue  a  writ,  which  it  is  his  duty  to  issue  on  the 
demand  of  the  subject.  Laing  v.  Jformcm,  (i)  Strahan  v. 
Stodartj  (c)  and  Bell's  Commentaries.  (c2)  A  similar  rule 
was  applied  here  in  Oreen  v.  BucklechurcheB^  {e)  where  the 
Justices  had  refused  to  take  an  examination  under  the  Statutes 
of  Hue  and  Cry. 

Malice  need  not  be  alleged  in  this  action,  because 
*  276  *  here  the  appellants  had  no  discretion  to  grant  or  re- 
fuse what  was  required.  An  action  would  lie  against  a 
Judge  for  unlawfully  refusing  to  issue  a  writ  of  habeas  corpus^ 
or  to  swear  a  man  into  an  office ;  and  as  it  is  his  duty  to  do 
these  things  on  lawful  requirement,  his  refusal,  without  any 
proof  of  malice,  would  subject  him  to  the  action. 

The  Attorney^  General^  in  reply.  —  It  is  not  intended  to  say 
one  word  to  impeach  the  judgment  of  this  House  in  the  for- 
mer case.  The  question  here  is,  whether  the  present  action 
is  maintainable.  The  case  of  a  Judge's  refusal  to  issue  a 
writ  of  habeas  corpus  is  not  in  point  here  ;  for  the  statute  pro- 
vides a  distinct  penalty  of  500/.,  or  treble  damages,  on  his  re- 
fusal to  do  what  the  Act  requires.  It  is  a  mistake  to  suppose 
that  there  is  no  wrong  without  a  legal  remedy.  Take  the  case 
of  a  petition  to  the  Crown  to  establish  a  peerage.  If,  on  the 
Crown  referring  the  question  to  this  House,  a  committee  for 
privileges  was  ordered  to  assemble,  and  in  consequence  of 
the  absence  of  peers  the  committee  could  not  be  held,  the 
claimant  would  be  put  to  great  expense,  and  by  the  death  of 
witnesses  his  peerage  might  be  lost,  yet  he  would  have  no 
remedy  against  the  peers  whose  absence  had  occasioned  this 
delay.    In  like  manner,  it  is  the  duty  of  a  Judge  to  try  cases  ; 

(<z)  Bk.  i.  tit.  2,  §  82,  p.  49.  (b)  Morr.  8855. 

(c)  4  Fac.  Dec.  5.  (cQ  Vol.  2,  pp.  566,  567. 

(e)  1  Leon.  323,  c.  456. 

[242] 


FERGUSON  V.  EABL  OP  KINNOULL.  f  276 

but  if  he  did  not  hold  his  Court  to  try  them,  there  might  be  a 
complaint  in  Parliament  against  him,  but  there  could  not  be 
any  action  against  him.  The  case  in  Levinz  (a)  is  good  for  no 
purpose  whatever ;  and  the  case  of  Henley  y.  The  Mayor  of 
Lyme  JRegis  (6)  is  also  inapplicable ;  for  that  was  an  action, 
not  against  the  members  of  a  corporation  who  had  re- 
fused to  do  an  act,  but  against  a  *  corporation,  which  *  27T 
m  its  corporate  capacity  had  bound  itself  to  repair 
walls,  and  had  neglected  to  perform  the  duty  thus  under- 
taken. AihJby  t.  White  (^c)  was  a  case  of  mere  ministerial 
duty,  and  affords  therefore  no  analogy  here.  The  same  ob* 
servation  may  be  applied  to  many  other  cases,  particularly  to 
those  against  the  Justices  for  refusing  to  examine  a  man  when 
a  robbery  had  been  committed.  And  no  doubt,  in  those  cases 
where  a  person  hsLS  primd  facie  a  jurisdiction,  but  exceeds  it, 
he  is  liable  in  an  action  for  the  excess. 

Then  as  to  the  question  of  this  body  being  a  corporation. 
The  presbytery  clearly  comes  within  that  description.  In 
Scotiand,  the  having  a  seal  is  not  necessary  to  constitute  a 
corporation.  If  the  presbytery  is  a  corporation,  then  it  is 
clear  that  this  action  is  not  maintainable*  No  action  will  lie 
against  a  corporation  for  refusing  to  admit  a  man  to  a  seat 
in  the  town  council,  nor  for  refusing  to  meet  when  such  meet- 
ing is  necessary  for  the  purpose  of  doing  some  public  act.  The 
only  proper  mode  of  compelling  performance  of  a  duty  which 
has  a  judicial  aspect,  is  to  proceed  by  mandamtis*  It  is  clear 
that  a  mcmdanms  would  have  lain  here ;  and  that  being  the 
case,  the  party  cannot  at  the  same  time  be  entitled  to  an 
action.  Chitty,  (<i)  M.  v.  Baker,  (e)  R.  v.  Chureh-^ardene 
of  Weobly,  (J)  Clark  v.  Sarum,  Bishop,  (K)  M.  v.  The  Q-ov^ 
emors  of  the  Bank  of  England,  (i)  Powell  v.  JtKlbank,  (A) 
If,  therefore,  any  proceeding  can  be  taken  against  the  pres- 

(a)  The  Canterbury  Case,  1  Lev.  119. 

(5)  Ante,  Vol.  H.,  p.  331.  (c)  14  State  Trials,  785. 

((Q  Greneral  Practice  of  the  Law,  part  2,  c.  10,  p.  787. 

(0  3  Burr.  1267.  (^)  2  Str.  1269. 

(A)  2  Str.  1082.  (t)  Doug.  524. 

ik)  Per  Ld.  Mansfield,  1  T.  B.  401,  n. 
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byterjf  it  is  not  one  of  this  nature,  and  the  judgment  in  1^ 
ease  must  be  reversed. 

August  9. 

«  278  *  The  Lord  Chancellob.  —  My  Lords,  this  was  a 
proceeding  instituted  by  the  Earl  oi  KinnouU  and  Mr. 
Young  for  the  purpose  of  obtaining  compensation  in  damages 
from  the  defenders  in  the  Court  below,  for  having  refused  to 
take  upon  trial  Mr.  Young  as  the  presentee  of  the  church  of 
Auchterarder.  The  case  came  befcM-e  the  Juc^es  of  the  Court 
of  Session,  and  they  decided  in  favour  of  the  puisuets  by  a 
unanimous  decision.  From  that  judgment  the  defenders  have 
appealed  to  your  Lordships'  House; 

It  was  not,  I  believe,  from  any  real  inherent  difficulty  in 
the  case,  but  on  account  of  the  importance  of  the  subject,  that 
your  Lordships  took  time  to  consider  the  judgment. 

There  is  one  point  which  is  perfectly  clear,  and  that  forms 
the  basis  of  the  whole  proceeding.  It  is  perfectly  clear  that 
it  was  the  duty  of  the  defenders  to  take  Mr.  Young  on  trial 
of  his  qualifications  as  presentee  of  the  church  of  Auchter- 
arder. That  question  was  decided  by  the  Court  of  Session* 
It  afterwards  came  before  your  Lordships'  House  by  appeal, 
and  your  Lordships  confirmed  the  decision.  The  law,  there- 
fore, was  established  by  that  decision,  and  it  could  not  after- 
wards be  controverted;  it  admitted  of  no  further  question, 
— no  further  appeal.  Therefore  I  say  it  was  a  point  clearly 
established,  that  it  was  the  duty  of  the  pi^esbjrtery  to  make 
trial  of  Mr.  Young's  qualifications  as  presentee  to  the  church 
of  Auchterarder* 

My  Lords,  the  defenders  cannot  plead  ignorance  of  the  law 
in  this  case,  even  if  that  ignorance  would  have  availed  them, 
because  they,  or  at  least  some  of  them,  were  parties  to  that 
suit  and  that  inquiry ;  nay  more,  after  the  judgment  had  been 
affirmed  by  your  Lordships'  House,  the  Lord  Ordinary, 
•  279   Lord  Murray,  *  pronounced  another  interlocutor,  by 
which  he  decreed  that  the  presbytery,  and  these  de- 
fenders by  name,  were  still  bound  to  make  trial  of  the  qual- 
ifications of  Air.  Young. 
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That  interlocutor  became  final;  it  was  extracted  on  the 
2d  of  July ;  it  was  served  on  the  defenders,  and  at  the  same 
time  Mr.  Young  presented  himself,  in  order  that  they  might 
make  trial  of  his  qualifications.  The  question  was  put  to  the 
vote ;  it  was  decided  against  accepting  him  upon  trial  by  a 
majority,  and  by  eyasioii  (for  I  consider  it  a  mere  evasion) 
the  matter  was  referred  to  the  General  Assembly.  I  con- 
sider, therefore,  the  facts  established,  that  it  was  their  duty 
to  take  him  upon  trial,  and  that  tliey  refused  to  do  so.  Those 
are  two  points,  I  think,  which  do  not  admit  of  dispute. 

Now,  my  Lords,  what  is  the  rule  of  law  as  applicable  to  ques- 
tions of  this  kind  ?  When  a  person  has  an  important  public 
duty  to  perform,  he  is  bound  to  perform  that  duty ;  and  if  he 
neglects  or  refuses  so  to  do,  and  an  individual  in  consequence 
sustains  injury,  that  lays  the  foundation  for  an  action  to  re* 
cover  damages  by  way  of  compensation  for  the  injury  that  he 
has  so  sustained. 

My  Lords,  that  was  expressly  laid  down  —  if  it  is  necessary 
to  dte  authority  for  die  purpose  —  in  the  case  of  Sutton  v. 
JokMt(m^  (a)  by  Mr.  Baion  Eyrb,  in  delivering  the  judgment 
of  the  Court  of  Exchequer  in  that  important  case ;  and  other 
authorities  might  be  mentioned  to  the  same  effect. 

My  Lords,  a  case  was  cited  at  the  bar  from  Leonard's 
Repcrto  (6)  of  this  description.  A  party  had  *  applied  *  280 
to  a  Justice  of  the  peace  to  take  his  examination  under 
the  Statute  of  Elizabeth,  the  Statute  of  Hue  and  Cry;  the 
Justice  had  refused  to  do  diis,  and  the  party  had  in  conse- 
quence susteined  injury,  because  he  was  deprived  of  his  right 
of  bringing  a  suit  against  the  hundred  in  consequence  of  that 
neglect.  It  was  held,  upon  the  principle  I  have  steted,  that 
he  was  entitled  to  recover  dami^es  i^ainst  the  Justice  for 
this  neglect  of  his  public  duty;  he  havii^  in  consequence 
sustained  a  personal  injury. 

Again,  my  Lords,  there  is  another  case  which  is  also  to  the 
auiie  e£Fect;  it  is  tiie  case  of  Stirling  v.  Turner^  the  lord 
mayor  of  London.    Stirling  was  a  candidate  for  the  office 

(a)  1  T.  IL  493. 

(jb)  Green  v.  Backleehurdies,  1  Leon.  p.  828,  c.  456. 
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of  bridge-master ;  the  mayor  refused  to  take  a  poll,  in  con- 
sequence of  which  he  brought  an  action  against  him,  and  it 
was  held  that  that  action  might  be  sustained  to  recover  dam- 
age for  the  injury.  Upon  what  principle  ?  That  it  was  the 
duty  of  t^e  lord  mayor  to  take  the  poll ;  that  he  neglected 
that  duty ;  that  the  party  in  consequence  sustained  injury, 
and  it  was  therefore  held  that  the  action  might  be  main- 
tained. 

But,  my  Lords,  this  is  not  the  rule  in  England  alone ;  it 
is  a  general  rule  applicable  also  to  Scotland.  It  is  as  much 
the  law  of  Scotland  as  the  law  of  {)ngland.  A  case  was  cited 
at  the  bar,  to  which  I  have  no  doubt  my  noble  and  learned 
friends  have  refeixed,  which  was  the  case  of  Adam  Innen  y. 
2%6  Magistrates  of  Edinburgh,  (a)  It  was  a  case  of  this 
description :  Some  buildings  were  going  on  in  Edinburgh ; 
a  pit  was  dug  in  one  of  the  lanes  for  the  purpose  of  these 
works ;  the  party  fell  into  the  pit  and  was  hurt,  and 
*  281  he  brought  his  action  against  the  magistrates  of  *  Edin- 
burgh to  recover  compensation  for  the  injuiy  he  had 
sustained.  It  was  the  duty  of  the  magistrates  of  Edinburgh 
to  take  every  possible  precaution  for  the  purpose  of  prevent- 
ing accidents  of  this  kind ;  it  was  considered  that  they  had 
neglected  that  duty,  —  that  they  had  neglected-  a  public  duty, 
and  that  the  party  had  in  consequence  sustained  an  injury ; 
and  the  Court  decided  that  he  was  entitled  to  recover  dam- 
ages for  the  injury  he  had  sustained.  So  that  this  principle 
is  applicable  both  to  the  law  of  England  and  to  the  law  of 
Scotland ;  it  is  a  general  principle. 

Now,  my  Lords,  what  is  the  argument  of  the  appellants 
in  this  case?  It  is  said  that  this  was  the  decision  of  a 
court,  —  the  court  of  presbytery ;  that  the  members  of  that 
court  were  acting  judicially ;  and  that  acting  judicially,  there- 
fore, if  they  committed  an  error,  no  action  can  be  maintained 
against  them.  My  Lords,  I  do  not  deny  that  principle  as  a 
general  principle ;  and  if  they  had  admitted  that  gentleman 
to  his  trial,  and  after  taking  him  upon  trial  had  come  to  the 
conclusion  that  he  was  not  properly  qualified,  in  that  case  it 

(a)  Morr.  131S9. 
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would  have  been  a  judicial  decision,  and  might  not  have 
afforded  a  ground  for  supporting  an  action,  although  the 
party  should  have  sustained  damage  in  consequence  of  it. 

But,  my  Lords,  that  does  not  apply  to  the  present  case. 
Here  they  had  no  discretion  to  exercise ;  they  had  to  form 
no  judgment ;  they  were  bound  by  the  law  to  do  the  act ; 
they  could  appeal  to  no  tribimal.  It  was  imperative  upon 
them  to  accept  the  party  upon  his  trial ;  it  was  their  public 
duty.  It  bears  no  analogy,  no  resemblance,  to  a  judicial 
decision ;  and  I  apprehend  that  under  such  circumstances  it 
is  qidte  clear  that  this  action  can  be  supported. 

*  But  then,  my  Lords,  it  is  said  that  the  action  can-  *  282 
not  be  supported  against  these  parties,  as  the  act  com- 
plained of  was  the  act  of  the  body.  How  can  you  bring  an 
action,  it  is  said,  against  them  individually  ?  My  Lords,  it 
was  these  individuals  who  did  the  wrong.  They  all  of  them 
refused  to  take  Mr.  Young  upon  trial,  and  they  by  their  vote 
prevented  his  being  taken  upon  trial  by  the  others ;  they  are 
the  parties,  therefore,  that  did  the  injury,  and  consequently 
they  are  subject  to  an  action.  Suppose  it  had  been  a  unani- 
mous vote,  that  all  had  concurred  in  it,  the  party  sustaining 
the  injury  might,  if  he  had  thought  proper,  have  brought  an 
action  against  all  of  them,  or  against  any  one ;  because  it  is 
laid  down  as  a  general  principle  that  torts  are  joint  and  sev- 
eral. It  would  not  have  been  necessary  for  him  to  bring  an 
action  against  all,  if  all  had  concurred,  but  he  might  have 
brooght  his  action  against  any  one  or  more  of  them,  as  he 
might  think  proper.  Here  he  has  brought  his  action  against 
those  who  did  the  wrong,  and  they  are  clearly  liable  to  make 
compensation  and  to  give  redress. 

My  Lords,  it  was  si^ested  at  the  bar,  in  the  course  of  the 
aignment,  that  it  is  possible,  as  this  was  put  to  the  vote,  that 
some  of  these  parties  might  have  voted  on  the  other  side. 
Had  that  been  the  case,  that  circumstance,  so  far  as  such 
individuals  are  concerned,  would  have  been  a  ground  of 
defence ;  but  that  does  not  appear  upon  the  record.  •  It  is 
not  stated ;  it  is  not  suggested.  On  the  contrary,  from  the 
shape  of  the  record,  the  conclusion  is  du'ectly  the  other 
way. 
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Mj  Lords,  there  is  a  case  which  I  believe  was  Teferred  to 
at  the  bar,  which,  with  respect  to  several  of  these  points, 

appears  to  me  to  be  closely  in  point.  I  allude  to  the 
*  288    case  in  Carthew,  of  Rich  v.  Pilkington,  *  lord  mayor 

of  London,  (a)  That  was  an  action  brought  i^ainst 
the  lord  mayor  of  London  for  a  false  return  to  a  writ  of 
mandatrnts.  The  objection  made  to  that  action  was  of  this 
description :  ^^  The  act  was  done  by  the  lord  mayor  and 
aldermen;  you  ought  to  have  brought  yotir  action  against 
all."  ^^No,"  said  the  Court,  *^it  is  a  tort;  it  is  joint  and 
several.  The  party  might  have  brought  his  action  against 
all,  but  he  was  entitled  also  to  bring  his  action  against  any 
one."  It  was  stated  that  it  was  a  corporation.  **  No,'*  said 
the  Court,  ^*  it  is  not  a  corporation ;  it  is  a  Court ;  and,  as  a 
Court,  the  action  may  be  brought  against  all  the  members,  or 
against  any  one  of  them."  Then  this  suggestion  was  made : 
^^  But  how  does  it  appear  that  the  mayor  did  not  object  to 
the  return  ?  "  What  was  the  reply  of  the  Court  ?  ''  Had  it 
so  appeared,  or  should  it  so  appear  upon  tiie  trial,  that  will 
be  a  defence  to  the  action,  so  far  as  he  is  concerned,  upon  the 
plea  of  not  guilty." 

My  Lords,  I  think  I  have  now  adverted  shortly,  but  I  hope 
clearly  and  distinctly,  to  the  different  points  in*  this  case. 
The  principle  is  this,  that  here  was  a  public  duty,  which  the 
parties  were  bound  to  perform ;  they  knew  that  they  were 
bound  to  perform  it»  They  neglected  that  duty.  Individuab 
have  sustained  injury  in  consequence  of  their  neglect  of  that 
duty.  It  was  not  a  judicial  act ;  it  was  an  act  that  was  im* 
perative  upon  them,  and  with  req)ect  to  which  they  could 
exercise  no  discretion.  These  are  the  parties  that  did  the 
act,  and  they  are  the  parties,  therefore,  against  whom  the 
action  is  sustainable.  I  would  submit,  therefore,  to  your 
Lordships,  with  all  deference,  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 

*284       *LoRD  B  BOUGH  AM.  —  My  Lords,  i^rreeing  entirely 
in  the  proposition  which  my  noble  and  learned  friend 

(a)  Garth.  171. 
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has  submittod  to  your  Loidships,  I  am  quite  sure  that  your 
Lordships  will  feel  that  I  owe  an  i^logy,  both  to  my  noble 
and  learned  friend  and  to  you,  for  eatering  at  all  at  large 
into  the  question  which  he  has  so  clearly,  so  luminously,  and 
so  satisfactorily  treated ;  nor  should  I  have  done  more  than 
express  my  entire  concurrence,  subject  to  a  verbal  alteration, 
which,  in  fact,  my  noble  and  learned  friend  himself,  from  the 
context,  dearly  intended ;  that,  instead  of  saying  ^^  that  had 
they  taken  Mr.  Young  upon  his  trial,  and  decided  against  him 
by  rejecting  him,  in  that  case  they  would  have  acted  judi- 
cially, and  so  have  been  protected ; "  my  noble  and  learned 
Mend,  of  course,  from  the  context  of  his  argument,  could 
only  have  intended  to  say,  **  that  that  question  not  being  now 
before  us,  but  being  shut  out  by  the  refusal  to  take  him  upon 
trial,  it  might,  for  aught  we  know,  have  been  an  argument 
competent  to  the  presbjrtery  in  the  case  supposed."  My 
Lords,  I  should,  with  that  sii^le  qualification,  which,  in  fietct, 
is  a  mere  verbal  correction,  have  rested  satisfied  with  express* 
ing  my  entire  .agreement  with  my  noble  and  learned  friend, 
had  it  not  been  that  the  very  great  importance  of  the  case, 
and  the  extraordinary  notice  which  the  circumstances  of  it 
have  naturally  excited,  lead  me  to  trespass  upon  the  time  and 
patience  of  your  Lordships,  by  entering  a  little  more  fully 
into  the  case. 

My  Lords,  the  facts  of  this  case  are,  as  my  noble  and 
learned  friend  has  justly  observed,  all  admitted ;  and  it  is 
material  to  note  them,  and  to  observe  the  shape  of  the  action. 
The  Court  of  Session  in  the  former  suit,  which  was  brought 
against  the  presbytery  of  Auchteiarder,  and  also  against 
the  individual  *  members  of  its  majority,  after  finding  *  285 
the  rights  of  Lord  KinnouU  as  patron,  the  valid  pre- 
sentment of  Mr.  Young,  and  the  continued  refusal  of  the  pre&* 
bytery  to  take  tiiarof  his  qualifications,  found  that  by  his 
refusal  the  presbytery  acted  to  the  hurt  and  prejudice  of  both 
pursuers,  illegally,  and  in  violation  of  theii*  duty.  This  de- 
cree was  affirmed  by  your  Lordships  upon  appeal.  Upon 
the  proceeding  below,  to  apply  the  judgment  of  affirmance, 
the  lord  ordinary  pronounced  an  interlocutor,  finding  that  the 
presbytery  and  the  individual  members  thereof  are  bound 
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and  adstricted  to  make  trial  of  Mr.  Young's  qualifications, 
and  if  they  find  him  qualified,  to  receive  and  admit  him  to 
the  church  of  Auchterarder  according  to  law.  This  decree 
was  allowed  to  become  final,  and  stands  as  such,  unappealed 
from  to  this  day. 

A  fresh  application  was  then  made  by  the  respondents  (the 
pursuers  below)  to  the  presbytery  and  the  individual  mem- 
bers, who  still  refused  to  take  Mr.  Young  upon  trial.  Two 
motions  were  made  at  a  meeting  of  the  presbytery :  one,  that 
he  be  taken  to  trial;  the  other,  that  the  presentation  be 
referred  to  the  next  meeting  of  the  commission  of  the  Gen- 
eral  Assembly.  The  latter  motion  was  carried  by  the  voices 
of  the  present  appellants,  the  former  motion  being  rejected ; 
the  refusal  therefore  was  plain  and  deliberate. 

The  present  action  is  brought,  not  like  the  former,  against 
the  presbytery  and  the  individual  members  forming  the 
majority  who  rejected  the  motion,  but  against  those  indi- 
viduals only;  and  it  is  brought  for  damages  on  account  of 
that  refusal.  But  it  is  observable  that  the  summons  con- 
cludes differently  on  behalf  of  the  two  pursuers  (the  respon- 
dents here).  After  setting  forth,  ^^  that  both  pursuers 
*  286  have  sustained  *  damage  in  consequence  of  the  refusal 
to  obey  and  give  effect  to  the  judgments  of  the  Court 
of  Session  and  of  this  House,  and  also  in  respect  of  the  illegal 
and  continued  refusal  to  take  Mr.  Young  to  trial,"  the  sum- 
mons concludes  ,^*  to  have  it  found  that  the  defenders  (the 
appellants  here)  should  make  reparation  in  damages  to  Lord 
KinnouU,  the  patron,  for  the  illegal  refusal  to  take  Mr.  Young 
to  trial ;  and  that  the  defenders  should  make  reparation  to 
Mr.  Young,  the  presentee,  for  the  refusal  to  take  trial  of  his 
qualifications,  according  to  the  judgments  of  the  Court  of 
Session  and  of  this  House."  So  that  the  conclusion  for  the 
patron  is  general,  grounded  on  the  illegal  refusal  of  his  pres- 
entee :  the  conclusion  for  the  presentee  is  grounded  on  the 
illegal  refusal  to  perform  their  duty,  according  to  the  judg- 
ment below  and  here. 

This  difference  might  be  of  importance,  if  it  should  appear 
that  the  decrees  below  and  here  in  the  former  suit  did  not 
directly  order  the  presbytery  to  take  the  presentee  to  trial 
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(which  is  certainly  true),  and  if  it  should  also  be  held  that 
the  general  averment  applicable  to  both  pursuers  extends  over 
the  particular  conclusions  of  the  summons.  But  it  is  clear 
that  this  is  not  the  case.  The  general  averment  of  damage 
sustained  in  consequence  of  the  refusal  to  obey  the  judg- 
ments below  and  here  may  be  incorrect,  inasmuch  as  these 
judgmenta  did  not  order  the  presbytery  to  take  Mr.  Young  to 
trial,  but  only  declared  the  presbytery  bound  so  to  do.  But 
the  conclusions,  or  at  least  the  conclusion  in  behalf  of  the 
presentee,  only  seeks  for  damages  in  respect  of  the  injury 
arising  from  the  defenders  refusing  to  discharge  their  duty 
by  taking  to  trial  **  in  terms  of  the  judgments,"  and  these 
judgments  clearly,  by  their  terms,  declare  that  duty. 
*  The  conclusion,  ^^  for  solatium  to  Mr.  Young's  feel-  *  287 
ings,  by  the  refusal  to  implement  the  judgments  libelled 
on,"  may  be  rejected  as  surplusage,  if  it  should  be  held  that 
the  judgments  libelled  on  do  not  command  the  taking  to 
trial. 

Thns  it  is  clear  that  there  remain  sufficient  conclusions : 
one  on  behalf  of  thef  patron,  without  any  reference  to  the 
judgments ;  the  other  on  behalf  of  the  presentee,  referring  to 
those  judgments,  but  referring  to  them  as  declaratory  and  not 
mandatory.  Hence  it  is  wholly  immaterial  were  we  to  admit 
that  no  mandatory  decree  has  been  pronounced  or  can  be 
libelled  on,  because  the  case  of  the  respondents  must  stand 
upon  the  right  which  the  patron  had  to  present,  and  he  and 
the  presentee  had  to  have  trial  of  qualification,  independently 
of  any  judgment.  Though  the  judgments  make  the  duty  of 
the  presbytery  more  plain,  and  their  refusal  to  act  in  con- 
formity with  them  more  contumacious,  and  though,  as  regards 
the  presentee,  these  judgments  are  libelled  on,  yet,  as  regards 
the  patron,  the  ground  is  general,  and  even  as  regards  the 
presentee  there  is  a  conclusion  which  does  not  assume  any 
command  in  the  judgment  libelled  on ;  so  that  the  patron 
might  recover  upon  the  breach  of  duty  were  there  no  judg- 
ment at  all,  and  the  presentee  may  recover  under  the  judg- 
ment, as  the  ground,  the  declaratory  groimd,  of  the  duty 
alleged  to  have  been  violated. 

The  question  then,  and  the  only  question,  is,  whether  the 

[261] 


*  287  CASBB  IN  TEM  HOUSE  01*  LOUS. 

action  for  damages  well  lies,  against  them  individually  for 
their  refusal  ?  The  duty  is  declared  by  the  original  judgment 
affirmed  in  this  House,  If  that  judgment  had  not  been 
libelled  on  at  all,  it  would  have  been  decisive  of  the  question, 
whether  the  presbytery  was  or  was  not  bound  to  take 

*  288   the  presentee  *  to  trial.    If  it  had  been  between  other 

parties,  that  judgment  would  have  been  of  the  highest 
authority,  of  the  most  binding  force,  as  showing  the  duty  of 
the  presbytery  in  the  present  case ;  but  being  a  judgment 
between  these  very  parties,  and  on  this  very  cause,  it  has  the 
force  of  a  ;^udgment  in  the  cause,  and  it  estops  the  parties  to 
aver  that  the  taking  of  the  presentee  to  trial  was  not  the 
bounden  duty  of  the  presbytery. 

So  it  would  have  been  had  the  judgment  not  been  libelled 
on  at  all ;  so  it  is  in  respect  of  the  conclusion  for  the  patron ; 
but  so  it  is  yet  more  emphatically  in  respect  of  the  conclusion 
for  the  presentee  who  libels  upon  that  judgment,  as  deckring 
his  right  to  be  taken  on  trial.  He  comes  not  to  demand  ex* 
ecution  of  a  mandatory  decree ;  had  he  done  so  there  might 
be  some  ground  for  the  objection  that  the  decree  is  not  man* 
datoiy ;  but  he  wants  no  such  mandatory  decree.  He  com- 
plains of  a  breach  of  duty  on  the  part  of  the  appellants  by 
their  refusal  to  perform  the  duty ;  and  in  proof  of  this  duty, 
the  refusal  being  admitted,  he  shows  and  he  relies  on  the 
final  judgment  declaring  that  duty,  although  he  might  have 
relied  on  the  same  grounds  on  which  that  judgment  was 
pronounced,  and  by  which  it  may  still  be  supported,  inde- 
pendent of  the  respect  due  to  the  authority  &om  which  it 
proceeded. 

We  come  then  to  the  only  question  now  properly  in  issue 
between  the  parties :  **  Can  this  action  be  maintained  against 
these  appellants  for  their  refusal  ?  "  If  it  be  said  that  they 
are  individuals,  and  not  the  presbytery,  and  that  the  former 
action  was  against  the  presbytery  as  well  as  the  individuals, 
but  the  judgment  was  given  only  against  the  presbytery,  the 
answer  is  twofold.    First,  from  what  has  been  said« 

*  289   *  the  patron's  conclusion  rests  on  the  general  breach  of 

duty,  and  not  on  the  refusal  to  act  according  to  the 
judgment ;  consequently  this  objection  could  at  the  utmost 
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only  affect  the  presentee's  case.  But,  secondlj,  it  is  not 
applicable  to  that  case  either ;  for  the  interlocutor  of  the  lord 
ordinary,  now  appealed  from,  on  applying  the  judgment  of 
this  House,  expressly  finds  that  the  individual  members  as 
well  as  the  presbytery  are  bound  and  adstricted  to  take  the 
presentee  upon  trial.  Therefore  we  come  to  the  only  que^* 
tion,  ^^  Does  this  action  lie,  in  respect  of  the  kind  of  duty 
alleged  to  be  yiolated,  the  kind  of  body  to  which  the  appel* 
lants  belong,  and  the  kind  of  proceeding  in  which  they  were 
engaged  ?  " 

If  the  law  casts  any  duty  upon  a  person,  which  he  refuses 
or  fails  to  perform,  he  is  answerable  in  damages,  as  my  noble 
and  learned  friend  has  stated,  to  those  whom  his  refusal  or 
failure  injures.  If  several  are  jointly  bound  to  perform  the 
duty,  they  are  liable  jointly  and  severally  for  the  failure  or 
refusal ;  and  if  it  is  a  duty  which  the  majority  of  the  number 
k  bound  to  perform,  those  who  by  their  refisal  prevent  the 
greater  number  from  concurring  are  answerable  to  the  party 
injured ;  that  is,  all  those  who  constitute  a  majority,  such 
majority  committing  the  non-feasance  violate  the  duty  im- 
posed, disobey  the  law,  occasion  the  injury,  and  are  answer- 
able for  it. 

Nor  are  these  propositions  the  less  true  generally  and  as 
the  rule,  because  there  are  exceptions,  and  a  very  few  excep- 
tions, introduced  into  the  law  and  constitution  of  this  and 
indeed  o(  eveiy  countiy,  from  the  necessities  of  the  case. 
Thus  the  legislature  can  of  course  do  no  wrong ;  but  so  its 
branches  ace  placed  beyond  all  control  of  the  law.  And  the 
Courts  of  Justice,  that  is,  the  superior  Courts,  Courts 
of  general  *  jurisdiction,  are  not  answerable,  either  as  *  290 
bodies  or  by  their  individual  members,  for  acts  done 
within  the  limits  of  their  jurisdiction^  Even  inferior  Courts, 
provided  the  law  has  clothed  them  with  judicial  functions, 
aro  not  answerable  for  errors  in  judgment ;  and  where  they 
may  not  act  as  Judges,  but  only  have  a  discretion  confided  to 
them,  an  erroneous  exercise  of  that  discretion,  however  plain 
the  miscarriage  may  be,  and  however  injurious  its  conse- 
quences, they  shall  not  answer  for.  This  follows  from  the 
very  nature  of  the  thing ;  it  h  implied  in  the  nature  of  judi- 
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cial  authority,  and  in  the  nature  of  discretion,  where  there  is 
no  such  judicial  authority.^  But  where  the  law  neither  con- 
fers judicial  power  nor  any  discretion  at  all,  but  requires 
certain  things  to  be  done,  every  body,  whatever  be  its  name, 
and  whatever  other  functions  of  a  judicial  or  of  a  discretion- 
ary nature  it  may  have,  is  bound  to  obey;  and,  with  the 
exception  of  the  legislature  and  its  branches,  every  body  is 
liable  for  the  consequences  of  disobedience ;  that  is,  its  mem- 
bers are  liable,  through  whose  failure  or  contumacy  the  dis- 
obedience has  arisen,  and  the  consequent  injury  to  the  parties 
interested  in  the  duty  being  performed. 

The  distinction  in  this  respect  seems  to  vanish  even  between 
the  higher  and  inferior  Courts,  —  those  of  general  and  those 
of  limited  jurisdiction ;  but  for  things  done  in  the  exercise  of 
judicial  functions  inferior  Courts  are  answerable,  where  the 
higher  are  not.  A  case  in  3d  Leonard  shows,  that  even  for 
doing  a  judicial  act,  that  is,  a  proceeding  to  judgment  and 
execution  pending  an  appeal,  namely,  a  habeas  corpus  cum 
cau%d  to  remove  the  plaint,  the  steward  of  a  Court  having 
jurisdiction  in  the  matter  may  be  liable  to  an  action  of  dam- 
ages. 

It  was  at  one  time  held  that  commissioners  of  bank- 
*  291  rupt  •  were  protected  by  their  supposed  judicial  func- 
tions ;  but  this  being  fully  considered  in  the  case  of 
Miller  v.  Seare^  (a)  the  Lord  Chief  Justice,  and  Mr.  Justice 
Blackstone  and  Mr.  Justice  Nares,  held  (Mr.  Justice  (tOULD 
dissenting)  that  those  commissioners  were  liable  to  an  action 
of  false  imprisonment  for  having  improperly  committed  a 
bankrupt,  who  in  the  opinion  of  the  Court  had  given  a  satis- 
factory answer,  the  commissioners  not  having  deemed  it  satis- 
factory. 

It  is  true  that  in  Doswell  v.  Impey  (6)  the  Court  so  far  dif- 
fered with  the  former  decision  as  to  hold  that  the  commis- 
sioners had  the  authority  vested  in  them   of  determining 

^  See  AddiBon  Wrongs  (Ist  £ng.  ed.)  457  et  seq. ;  2  Billiard  Torta 
(Ist  ed.)  311;  Pratt  w.  Gardner,  2  Cuah.  68-70;  Piper  w.  Pearson,  2  Gray, 
120;  Chickering  v.  Bobinson,  3  Gush.  543;  Raymond  v.  BoUes,  11  Gush. 
315. 

(a)  2  Sir  W.  Bl.  1141.  (6)  1  B.  &  C.  1S8. 
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whether  they  should  be  satisfied  or  not.  But  this  was  upon 
the  words  of  the  statute,  (a)  *^  that  the  bankrupt  shall  full 
answer  make  to  the  satisfeustion  of  the  commissioners."  And 
even  in  this  view  the  Judges  expressly  said,  ^'  that  they  did 
not  decide  how  it  would  have  been  had  an  action  on  the  case, 
and  not  trespass,  been  brought;"  and  they  expressly  did 
hold  that  the  commissioners  were  liable  to  criminal  prosecu- 
tion for  any  abuse  of  their  authority.  So  that  there  was 
nothing  decided,  nor  any  thing  said,  to  shake  the  main  part 
of  the  decision  in  Miller  v.  Seare^  that  the  commissioners  had 
not  the  protection  enjoyed  by  Judges  for  their  acts.  Accord- 
ingly, in  the  subsequent  cases  of  Isaac  y.  Impeif(b')  and 
Crawley  y.  Jbnpey^  (e)  no  objection  was  taken  to.  the  action 
against  the  commissioners,  but  the  contest  arose  upon 
whether  or  not  the  bankrupt  or  the  witness  had  refused  to 
answer. 

It  was  afterwards  by  the  new  Bankruptcy  Acts  pro- 
vided, that  the  commissioners  should  haye  the  *  pro-    *  292 
tection  of  Courts  of  Record,  that  is,  of  the  higher 
Courts;   for  the  protection   extends  to  all  these,  whether 
Courts  of  Record  or  not,  as  the  High  Court  of  Admiralty 
and  Courts  of  Vice-Admiralty. 

It  has  also  been  held  that  persons  clothed  with  judicial 
authority,  not  being  Judges  of  the  higher  Courts,  are  liable 
to  an  action  for  not  executing  duties  cast  upon  them  of  a 
kind  yery  nearly  approaching  to  judicial ;  as  in  the  case  to 
which  my  noble  and  learned  friend  has  referred,  of  Green  y. 
Buckleehurehes^  (d)  which  was  an  action  against  a  Justice  for 
refusing  to  examine  awitneas  neceseary  to  give  the  party  a 
remedy  under  the  27th  of  Elizabeth.  The  Courts  haye  said, 
*^  These  duties  are  not.  judicial,  and  therefore  the  action  lies, 
though  it  is  not  easy  to  distinguish  them  from  their  judicial 
functions,  and  though  it  is  quite  certain  that  no  such  action 
would  lie  against  Judges  of  the  superior  Courts."  Certainly 
both  the  functions  of  the  conunissioners  of  bankrupt  and 
those  of  Justices  of  peace,  and  also  those  of  stewards  of 

(a)  6  Geo.  2,  c.  80,  §  16.  (6)  10  B.  &  C.  442. 

(c)  2  Stark.  261.  (d)  1  Leon.  823. 
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Courts  having  local  juiisdiction,  are  much  more  of  a  judicial 
nature  than  those  of  the  presbytery  are  in  the  matter  of 
receiving  a  presentee^  and  taking  him  to  trial  of  his  quali* 
fications. 

It  is  not  denied  that  the  presbytery  has  certain  functions 
of  a  judicial  or  quasi  judicial  nature.^  It  is  not  necessary, 
for  the  purpose  of  the  present  question,  to  inquire  how  ita 
the  discretion  is  vested  in  its  members  of  deciding  absolutely 
on  the  qualification  of  a  presentee.  It  is  not  necessary  now 
to  go  into  the  question  how  fstr  they,  being  commanded  to 
receive  and  admit  the  presentee,  are  compellable  to  do  what- 
ever is  necessary  for  his  reception  and  admittance. 
*  293  *  These  questions  do  not  here  arise,  because  the  mem* 
bers  of  the  presbytery  have  resisted  in  the  outset,  by 
refusing  to  take  the  presentee  on  trial ;  and  until  they  do  ao 
take  him,  no  such  questions  can  arise.  No  discretion  is 
vested  in  them  to  refuse  the  trial.  The  law  has  been  de- 
clared both  generally  and  in  this  particular  ease,  the  Ck>urt 
below  and  your  Lordships  have  decided,  that  there  is  no  such 
discretion,  and  that  the  presbytery  is  bound,  without  any 
option,  to  take  the  presentee  on  trial. 

But  that  which  seems  to  make  an  end  of  this  defence,  the 
defence  grounded  on  the  alleged  judicial  character  of  the 
presbytery,  and  which  indeed  goes  far  to  make  an  end  of  the 
whole  defences  together,  is  the  finding  of  the  Court  below, 
as  affirmed  in  this  House.  When,  I  would  ask,  was  such  a 
finding  ever  applied  to  the  proceedings  of  a  Court  having 
the  protection  of  Judges  for  all  their  judicial  acts?  When 
was  an  act,  ^ther  judicial  or  qtum  judicial,  of  one  tribunal 
ever  so  dealt  with  by  another  and  a  higher  tribunal  ?  The 
judgment  is,  that  the  ^^  said  presbytery  have  refused  and  con- 
tinue to  refuse  to  take  the  presentee  to  trial,  on  the  sole 
ground  that  the  majority  of  male  beads  of  families,  ocmuna* 
nicants  in  the  parish,  have  dissented,  without  any  reason 
assigned,  from  his  admission  as  minister." 

This  is  the  alleged  judicial  act.    The  finding  sets  forth  the 

'  See  Proprietora  of  the  Meeting  House  in  HoUia  Streti  v,  Herpont,  7 
Met.  495;  Whitney  v.  Brooklyn,  5  Conn.  414. 
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act  of  refusal,  and  the  reason  assigned  for  that  refusal.  Then 
how  does  the  judgment  proceed  to  deal  with  this  alleged 
judicial  act  ?  ^^  Find,  that  the  said  presbytery,  in  so  doing, 
have  acted  to  the  hurt  and  prejudice  of  the  pursuer,  illegally, 
and  in  violation  of  their  duty,  and  contrary  to  the  provision 
of  the  statutes ; "  and  this  finding  is  affirmed  by  your  Lord- 
ships on  appeal. 

*  Now  if  any  person  will  show  me  a  similar  judg-  *  294 
ment,  lawfully  pronounced  by  competent  judicial 
authority ;  still  more,  a  judgment  from  which  there  can  be 
no  appeal,  pronounced  upon  the  conduct  of  another  body 
inferior,  and  which  was  a  party  to  the  suit  in  which  the  judg- 
ment was  given ;  if  any  person  will  show  me  a  judgment  so 
pronounced  by  a  superior  tribunal,  declaring  the  proceedings 
of  the  inferior  body  to  have  been  had  illegally  and  in  viola- 
tion of  its  duty,  and  to  the  injury  of  the  party  complaining, 
I  shaU  then  have  no  difficulty  in  knowing  how  to  deal  with 
the  inferior  body,  and  with  any  pretence  which  it  may  set  up 
to  the  character  of  a  judicial  body,  or  any  protection  which 
it  may  claim  for  its  acts  as  judicial  acts.  The  judgment,  in 
truth,  by  its  frame,  as  completely  negatives  the  taking  on 
trial  to  be  a  judicial  act  as  it  distinctly  declares  the  presby- 
tery in  refusing  a  trial  to  have  been  acting  in«  capacity  other 
than  judicial,  as  if  it  had  in  terms  negatived  the  one  of  these 
propositions  and  affirmed  the  other. 

Cases,  and  extreme  cases,  have  been  put  in  the  argument 
with  much  ingenuity,  and  they  share  the  fate  of  such  suppo- 
sitions when  forced  into  the  service  of  an  untenable  conten- 
tion. They  either  may  be  admitted,  and  do  not  touch  the 
question  in  band,  or  they  are  so  far  doubtful  as  not  to  decide 
it.  Thus  it  is  asked  if  any  one  ever  heard  of  a  Judge  being 
sued  for  not  going  into  Court  to  try  a  cause,  when  the  parties 
were  ready  at  a  great  expense  to  proceed.  The  case  in  1st 
Leonard  shows  that  this  at  least  will  not  apply  to  all  the  acts 
of  inferior  Judges.  But  suppose  it  were  admitted  that  in 
the  case  put  no  remedy  lies  against  Judges  of  the  superior 
Courts,  the  law  and  constitution  have  provided  a  remedy, 
by  their  removal,  for  a  breach  of  duty,  or  neglect  of 
*duty.    What  remedy  is  there   against  the  presby-    *295 
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teiy  ?  None,  but  by  appeal  to  the  synod,  and  ultimately  to 
the  General  Assembly ;  and  they  who  deny  the  presbytery's 
responsibility  to  the  municipal  law,  of  course  will  also  deny 
the  responsibility  of  the  synod  and  the  General  Assembly, 
and  deny  also  that  the  three  branches  of  the  legislature  con* 
curring  could  remove  the  offending  presbyters,  as  they  can 
remove  the  delinquent  Judge,  without  any  new  law,  or  by  a 
mere  proceeding  pointed  out  by  statute.  Here,  then,  would 
be  a  complete  case  of  imperium  in  imperio  ;  of  bodies  exist- 
ing in  the  country,  and  exercising  important  functions, — 
functions  nearly  affecting  the  rights,  the  civil  and  patrimonial 
rights,  of  the  subject,  —  and  yet  not  placed  under  any  control 
of  the  law,  nor  rendering  any  obedience  to  those  entrusted 
with'  the  office  of  administering  it.  Nor  must  it  ever  be  for- 
gotten that  to  this  conclusion  the  whole  arguments  of  these 
church  courts  lead ;  that  this  is  the  very  claim  which  they 
set  up,  more  or  less  covertly,  as  suits  the  different  stages  of 
their  contention ;  that,  more  or  less  concealed  from  our  view, 
this  is  the  doctrine  which  pervades  their  whole  reasoning. 

We  have  been  assuming  that  the  extreme  cases  put  are 
clear  in  themselves,  and  have  been  admitting  that  they 
resemble  the  one  in,  hand,  which  they  do  not.  But  is  it  quite 
certain  that  these  extreme  cases  are  so  clear  and  incontes- 
table as  at  once  to  dispose  of  the  present  question,  even  upon 
that  admission  ?  I  greatly  doubt  it ;  even  as  to  Judges  of 
the  higher  Courts,  I  doubt  it.  The  case  put,  of  members .  of 
this  House  not  attending  a  committee  of  privileges,  is  quite 
clear  by  the  common  law  of  Parliament,  and  also  by  the 

declaratory  words  of  the  statute  (the  Bill  of  Rights). 
*  296    But  if  asked,  whether  a  Judge  is  or  is  *  not  liable  to 

make  reparation  for  the  injury  he  may  occasion,  by 
wilfully  and  without  reasonable  cause,  or  any  cause  whatever 
but  his  own  caprice,  refusing  to  act  judicially  on  a  day  when 
parties  are  prepared  at  great  expense  to  try  their  cause  before 
him,  and  then  leaving  the  circuit  town  without  performing 
his  duty,  I  can  only  say,  that  when  such  a  case  comes  before 
me,  I  shall  be  ready  to  deal  with  it ;  that  at  present  I  am 
not  called  upon  to  determine  it,  but  that  I  am  by  no  means 
prepared  to  admit  it  as  clear  law  that  no  action  will  lie  for 
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such  a  breach  of  duty ;  and  unless  it  is  perfectly  clear,  the 
leference  to  such  a  forced  case  nowise  helps  the  ailment, 
or  speeds  us  towards  a  conclusion.  That  the  superior  Judges, 
even  acting  judicially,  and  in  a  matter  in  which  they  have 
unquestioned  jurisdiction,  may  render  themselves  answerable 
to  parties,  appears  to  be  admitted  in  the  opinions  delivered 
by  the  Judges  in  the  case  of  Miller,  trustee  of  Hdffffart  y. 
Eope.  (a)  Their  Lordships  there  put  cases  in  which  a  Judge 
would  be  liable  to  an  action  for  injury  done  to  a  practitioner 
in  deciding  a  cause,  such  injury  being  the  statement  of  slan- 
derous matter  not  necessary  for  the  decision.  It  would  be 
difficult  for  the  same  Judges  to  have  adopted,  as  quite  clear, 
the  positions  assumed  in  the  present  case  as  incontrovertible, 
on  the  absolute  protection  of  Judges  in  acts  of  misfeabance 
and  acts  of  non-feasance,  as  connected  with  their  judicial 
functions. 

But  it  is  &r  more  fruitful,  and  more  calculated  to  throw 
light  upon  the  qcestion,  that  we  should  look  a  little  at  cases 
more  resembling  the  present,  and  at  the  rights  of  bodies 
whose  functions  more  nearly  approach  those  of  the 
Scotch  Ecclesiastical  Courts.    *  The  presbjrtery  closely   *  297 
resembles  the  bishop ;  and  its  functions  resemble  his 
functions  in  respect  of  the  trial  and  admission  of  presentees. 
Now,  as  to  the  bishop,  he  exercises  his  judicial  functions  by 
officers  whom  he  appoints ;  and  these  are  to  all  intents  and 
purposes  judges,  exercising  indeed  very  high  judicial  powers. 
If  they  exceed  their  jurisdiction,  the  Temporal  Courts  inter- 
fere to  prohibit  them ;  if  they  persist,  the  Temporal  Courts 
punish  them,  as  for  a  contempt,  by  attaching  them  and  im- 
prisoning them ;  so  indeed  do  they  the  Judges  of  Admiralty 
Courts,  even  the  Judge  of  the  High  Court  of  Admiralty  itself, 
if  he  proves  refractory  and  disregards  their  prohibition.    And 
in  all  these  cases  the  party  aggrieved  by  the  contumacy  has 
his  remedy  by  action  gainst  the  Judge. 

But  this  may  be  said  to  be  a  case  where  the  Judges  are 
acting  without  jurisdiction.  If,  however,  after  being  com- 
manded to  desist,  those  Judges  were  to  proceed,  and  to  say 

(a)  2  Shaw's  Appeal  Cases,  126. 
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that  they  proceeded  because  they  judicially  decided  that  they 
had  jurisdiction,  this  would  not  avail  them  an  instant,  even 
in  showing  cause  why  they  should  not  be  attached  by  their 
bodies  for  their  contempt,  nor  could  any  such  averment  be 
sustained  or  pleaded  in  justification  to  an  action  for  the  injury 
sustained.  And  yet  what  else  than  this  is  the  defence  now 
set  up  by  the  presbytery  against  the  complaint  that  they 
have  refused  to  take  upon  trial  according  to  their  duty,  de- 
clared by  the  supreme  judicial  authority  of  the  country,  an 
authority  as  competent  to  restrain  them  as  the  Temporal 
Courts  are  to  restrain  the  Spiritual  or  Admiralty?  That 
authority  says,  ^^You  are  bound  to  take  the  presentee  on 

trial ;  you  have  no  discretion  or  jurisdiction  to  refuse 
*  298   it."     The  members  of  the  presbytery  *  say,  "  We  will 

not,  because  it  is  our  province  to  say  whether  we  will 
take  him  on  trial  or  not."  And  be  it  observed,  unless  they 
say  as  much  as  this,  they  say  nothing  at  all  to  maintain  their 
defence.  But  wherein  does  this  differ  from  the  case  supposed, 
but  which  certainly  involves  too  gpreat  a  contumacy  ever  to 
have  happened,  of  the  bishop  or  his  Judge,  or  the  Judge  of 
the  Admiralty,  refusing  to  obey  a  prohibition,  upon  the 
ground  that  it  is  his  province  to  determine  whether  or  not 
he  shall  attend  to  it? 

But  this  is  not  all.  The  present  question  regards  only  the 
refusal  to  take  on  trial,  —  the  refusal  to  proceed.  Nothing 
now  arises  upon  the  discretion  of  the  presbytery  in  conduct- 
ing the  trial.  On  that  I  give  no  opinion.  Certainly  I  give 
none  that  differs  from  the  dicta  thrown  out  by  some  of  the 
Judges  below,  particularly  the  Lord  President.  I  only  say, 
that  we  are  not  at  present  called  upon  to  decide  either  way 
upon  the  point.  The  question  before  us  merely  regards  the 
refusal  of  the  presbytery  to  proceed  at  all.  Now,  the  bishop 
with  us,  in  whose  place  the  Scotch  presbytery  stands,  is 
answerable  in  an  action  for  not  admitting  a  clerk ;  and  though 
damages  could  not  be  recovered  at  common  law,  but  only  by 
the  Statute  of  Westminster  the  Second,  from  the  law's  extreme 
jealousy  of  simony,  as  Lord  Coke  says,  (a)  the  patron  alone 

(a)  2  Instit.  862. 
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being  the  party  demandant  in  such  an  action,  —  from  another 
refinement  of  our  law,  which  regards  the  interest  of  the 
derk  before  institution  as  merely  spiritual  (a  refinement 
wholly  unknown  in  the  law  of  Scotland),  —  yet  the  liability 
of  the  ordinary  to  the  real  action  by  the  common  law  shows 
plainly  that  he  had  no  power,  such  as  that  claimed  by 
the  presbytery,  *  of  absolutely  refusing  the  clerk,  for  *  299 
whatever  reason  he  might  choose  to  assign,  or  without 
any  reason  at  all. 

A  case,  however,  exists  more  closely  resembling  the  one  in 
hand,  and  which  is  indeed  considerably  stronger,  for  the  con- 
trol of  the  Courts  over  the  ecclesiastical  authorities.  I  refer 
to  The  King  v.  The  Archbishop  of  Canterbury  (^a)  and  The 
King  v.  The  Bishop  of  London.  (5)  By  the  Statute  of  the  18th 
&  14th  of  Charles  the  Second,  c.  4,  (e)  it  is  provided  that  no 
person  shall  be  received  as  a  lecturer,  unless  '^  he  be  first  ap- 
proved and  thereto  licensed  by  the  archbishop  of  the  pro- 
vince or  bishop  of  the  diocese ; "  and  upon  an  application  to 
the  Court  of  King's  Bench  for  a  mandamtia  to  the  Bishop  of 
London,  commanding  him  to  receive  a  person  duly  chosen  to 
an  endowed  lectureship,  and  a  rule  nisi  granted,  it  was  dis- 
charged, upon  a  preliminary  objection  taken  that  it  should 
have  been  directed  to  the  archbishop  as  well  as  the  bishop. 
We,  however,  who  were  of  counsel  for  the  rule,  on  renewing 
the  application,  were  apprehensive  that  the  Court  could  not 
compel  the  bishop  to  license,  and  therefore  only  moved  for  a 
mandamus  calling  upon  the  archbishop  or  bishop  to  admit  the 
lecturer  to  trial  before  them  (for  that  was  truly  the  substance 
of  the  application),  and  to  license  him  if  he  should  be  found 
a  fit  and  proper  person  to  preach  the  lecture.  The  affidavits 
against  the  rule  set  forth  that  the  bishop  had  repeatedly  ad- 
mitted the  lecturer  before  him,  and  that  after  having  heard 
him,  and  haying  made  diligent  inquiry  respecting  him,  he  had 
been  convinced  that  he  was  not  a  fit  person,  and,  for  no  other 
reason,  had  refused  to  license  him.  A  great  many  par- 
ticular facts  *  were  set  forth  in  the  affidavit,  and  the    *  300 

(a)  15  East,  117.  (h)  13  East,  419. 

(c)  The  Uniformity  Act. 

[261] 


*  800  OASES  IN  THE  HOUSE  OF  LOBDS. 

Conrt  held  that  if  the  mandamus  had  issued,  and  if  the 
matters  on  which  the  bishop  relied,  and  the  statement  of  his 
having  heard  and  inquired,  had  beeil  returned  to  the  writ, 
such  return  would  have  been  conclusive  ;  wherefore  they  dis- 
charged the  rule  and  refused  the  mandamus. 

Lord  Ellenborough,  in  the  powerful  and  elaborate  judg* 
ment  which  he  pronounced  on  the  part  of  the  whole  Court, 
stated  the  authority  of  the  bishop  to  be,  by  the  statute,  so  ab- 
solute, and  the  grant  or  refusal  of  a  license  to  be  so  entirely 
within  his  discretion,  that  he  might  have  formed  his  opinion 
even  upon  matters  within  his  own  pei-soual  knowledge,  such 
as  recollections  of  what  had  passed  when  acquainted  with  the 
party  at  college.  Nevertheless,  he  laid  it  clearly  down  that 
if  the  bishop  had  not  inquired,  —  if  the  Court  had  reason  to 
believe  that  he  had  not  effectually  examined  and  deliberated 
before  deciding,  or  that  any  thing  was  defectively  done  in  this 
respect,  —  then  ^*  the  Court  would  interpose  its  authoritative 
admonition ;  "  that  is,  grant  a  mandamus  calling  on  the  bishop 
to  inquire  and  examine :  and  the  whole  avgument  really 
turned  upon  this,  —  whether  that  which  had  been  done 
amounted  to  an  inquiry  and  examination ;  it  being  on  all 
hands  admitted  that  such  preliminary  inquiry,  or  some  per- 
sonal knowledge  which  superseded  its  necessity,  was  required^ 
although  the  statute  says  nothing  of  inquiry  or  examination, 
merely  giving  the  bishop  the  power  of  approving  ;  in  order  to 
Hie  exercise  of  which  power  the  Coui't  cleaily  held  an  inquv*  v 
of  some  sort  necessary,  but  left  the  manner  of  conducting  it 
to  the  bishop,  as  well  as  the  decision  upon  its  result. 

So  in  the  case  of  visitors  whose  power  and  discretion 
*  801  *  is  absolute,  the  Court  will  interfere  by  mandamtu  to 
put  that  power  in  motion,  calling  upon  them  to  hear 
and  determine,  though  after  they  have  determined  the  Court 
cannot  inteifere  ;  as  in  the  case  of  The  JSing  y.  The  Bishop  of 
Lincoln^  (a)  The  King  v.  The  Bishop  of  Ely^  (J)  and  many 
other  cases. 

It  surely  never  can  be  contended  that  the  presbytery  is  in- 
vested with  a  more  absolute  discretion,  nay,  with  so  absolute 

(a)  2  T.  R.  838,  n.  (i)  6  T.  R.  476. 
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a  discietion  as  these  cases  reoognize  in  the  bishops  under  the 
Uniformity  Act,  and  the  visitors  at  common  law  ;  and  yet  the 
rule  is  clear  that  the  bishops  will  be  compelled  by  mandamm 
to  proceed  as  a  Court  of  Inquiry. 

It  is  equally  clear  that  an  action  would  lie  at  the  suit  of  the 
party  injured  by  a  refusal  to  obey  the  writ  in  such  cases,  as  an 
action  would  also  lie  for  a  false  return  to  the  mandamm.  In 
what  respect  does  the  action  against  the  presbjrtery  differ  from 
an  action  against  an  ordinary  for  refusing  to  hear  and  inquire 
in  order  to  licensing,  unless  it  be  in  this,  that  there  may  be 
no  such  absolute  discretion  vested  in  the  presbytery  as  has 
been  recognized  in  the  ordinary  and  the  visitor. 

It  is,  however,  contended  that  the  presbytery  being  a  cor- 
porate body,  its  individual  members  are  not  answerable  in 
an  action  for  corporate  acts  of  misfeasance  or  of  nonfeasance* 
To  this  it  seems  enough  to  answer,  *•*'  that  unless  they  are  so 
made  •  answerable,  there  is  no  remedy  whatever  for  those 
whom  the  illegal  conduct  of  the  body  may  most  seriously  in- 
jure."    There  is  a  great  laxity  in  the  Scotch  law  as  regards 
corporations.    Almost  any  set  of  persons  authorized  in*  any 
way  to  act  together^  or  continuing  to  act  together 
*  for  a  length  of  time,  seems  to  be  regarded  as  a  cor-   *  802 
poration.    The  entire  merger  of  the  individual  member 
in  the  corporate  existence,  according  to  our  English  doctrine, 
may  render  the  suing  them  separately  difficult :  and  new  cor- 
porations with  us  can  only  be  created  by  statute,  or  by  grant 
from  the  Crown ;  but  when  it  is  considered  that  almost  every 
royal  bomugh  in  Scotland,  and  even  the  superiors  of  many 
boroughs  of  barony,  that  is,  many  private  persons,  have  the 
power  of  granting  what  is  termed  ^'  seal  of  cause,"  which 
creates  a  corporation,  surely  it  is  impdssible  to  allow  a  propo- 
sition that  would  lead  to  consequences  so  utterly  inconsistent 
with  all  good  government,  nay,  with  all  social  order,  as  those 
which  must  flow  from  the  notion  that  no  individual  corporator 
can  be  sued  for  wrongs  done  by  the  illegal  conduct  of  the  cor- 
poration, to  which  conduct  he^was  a  necessary  party,  —  that 
the  whole  corporate  body  should  be  liable  to  process  and  to 
action,  as  in  the  case  of  a  bishop,  parson,  or  other  corporation 
sole,  and  no  one  member  of  a  corporation  aggregate,  acting 
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wrongfully,  and  preventing  the  corporation  from  performing 
its  duty,  or  joining  in  its  illegal  and  tortious  acts,  —  seems  an 
inconsistent  and  untenable  position. 

But  there  seems  no  ground  for  the  position  that  even  in 
England  individual  corporators  cannot  be  sued.  In  the  case 
of  The  King  v.  The  Mayor  of  Ripon^  (a)  Lord  Holt  cited 
Enfield  v.  HilU^  (6)  to  show  that  an  action  for  a  false  return 
lies  against  particular  persons  ;  a  mandamuB  having  gone  to  a 
corporation,  of  which,  it  appears  by  the  report  of  the  same 
case,  ((;)  the  defendant  was  a  member,  and  he  having  procured 

the  false  return. 
♦  803  ♦  In  Rich  v.  Pilkington^  (d)  an  action  for  a  false  re- 
turn to  a  mandamu9  was  held  to  lie  against  the  lord 
mayor  of  London,  the  return  having  been  made  by  the  lord 
mayor  and  aldermen ;  and  though  in  this  case  it  was  said  that 
the  mayor  and  aldermen  were  not  a  corporation,  but  only  a 
court,  there  can  be  no  question  that  the  corporate  character 
belongs  as  little  to  the  presbytery  as  to  such  a  body. 

In  JBTannan  v.  Tappenden^  (e)  although  Lord  Kenton  and 
Mr.  Justice  Lawrence  expressed  doubts  how  far  an  action 
IrJ)  yet  Mr.  Justice  Lawrence  appears  to  hold  that  th^  action 
lay  if  the  defendants  had  in  their  corporate  capacity  tortiously 
procured  the  acts  complained  of  to  be  done  by  the  corporate 
body  ;  and  both  he  and  Lord  Kenton  agree,  that  for  injurious 
acts,  wilfully  and  maliciously  done,  the  corporators  were  lia* 
ble  in  their  individual  character,  though  not  for  mere  error  of 
judgment. 

Now,  in  the  present  case  that  is  alleged  and  proved  which 
is  tantamount  to  malice  ;  illegal  conduct  in  violation  of  dutj^ 
and  injurious  to  the  party  ;  and  the  conduct  is  alleged  to  be 
continued  refusal  to  do  an  act  declared  by  a  judgment  to  be 
imperative.  "  The  defenders  have  from  the  2d  of  July,  1839, 
and  do  still,  illegally  refuse  to  make  trial." 

In  Drewe  v.  Coullon^  (^)  and  indeed  in  Ashby  v.  White^  (A) 

(a)  1  Ld.  Raym.  564.  , 

(6)  2  Lev.  236;  Sir  T.  Jones,  116. 

(c)  2  Ley.  236.  (d)  Carth.  171. 

((•)  1  East,  559.  (g)  1  East,  563,  n. 

(h)  6  Mod.  45. 
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such  averment  seems  to  have  been  held  sufficient  allegation  of 
malice.  If  the  acts  alleged  to  be  illegal  and  in  violation  of 
duty  had  been  alleged  in  terms  to  have  been  wilfully  done, 
there  -can  be  no  doubt  that  this  would  have  come  up  to  an 
averment  of  malice.^  But  the  word  *'  wilful "  needs  not  to  be 
used  any  more  than  the  word  *^  malice."  The  con- 
tinued *  illegal  refusal  is  clearly  equivalent  to  wilfully  ♦  804 
doing  an  illegal  act. 

In  Gfrajf  v.  ForbeSy  (a)  the  individual  liability  of  corpora- 
tors appears  to  have  been  both  supported  by  the  interlocutors 
of  the  Court  of  Session  and  sanctioned  by  the  authority  of 
this  House  upon  appeal.  An  old  case  to  the  same  effect  was 
there  referred  to,  —  The  Burgesies  of  Rutherglen  v.  Leiteh.  (() 

The  Court  below  in  giving,  and  this  House  in  affirming, 
the  decree  against  the  majority  of  the  presbytery,  do  not 
incur,  in  the  present  stage  of  this  unhappy  controversy,  the 
charge,  so  freely  brought  elsewhere,  of  violating  the  con- 
science of  the  church  courts  and  their  members.  That  topic 
has  been  abstained  from,  since  the  answer  was  more  than  once 
and  in  other  kindred  cases  given  to  it,  respectfully  suggesting, 
that  if  any  individuals  should  find  obedience  to  the  law  of  the 
land  repugnant  to  their  conscientious  scruples,  they  had,  if 
not  a  remedy  for  the  grievance,  at  least  an  escape  from  its 
pressure  placed  within  their  reach,  and  open  to  them  of  their 
own  free-will. 

But  other  appeals  of  a  like  nature  have  been  made.  It  has 
been  said,  that  to  suppose  the  legislature,  which  acknowledged 
the  divine  origin  of  the  church's  powers,  would  ever  intend  to 
enforce  their  exercise  by  the  sanction  of  temporal  penalties,  is 
to  charge  that  legislature  with  conduct  as  profane  as  it  is 
absurd.  Yet  the  compelling  men,  and  bodies  of  men,  to  exer- 
cise faculties  which  they  have  received  from  heaven  is  one  of 
the  most  ordinary  acts  of  legislative,  of  executive,  and  of  judi- 
cial power,  not  to  mention  that  it  is  the  act  of  ordination 
itself,v  and  not  the  preparatory  process  of  trial,  which  the 
church  claims  to  have  received  •from  above. 


(a)  6  a.  &  Pin.  856.  (h)  8  July,  1747. 

^  See  Dexter  r.  Spear,  4  Mason,  115. 
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*  805       *  But  when  these  men  seek  to  excuse  themselves,  to 

paUiate,  or  rather  to  deny  their  contumacy,  by  assert- 
ing that  they  only  desired  to  consult  the  General  Assembly, 
their  ecclesiastical  superiors,  they  have  fallen  into  a  much 
more  practical  error,  —  an  error  wearing  a  more  sinister  aspect, 
come  of  more  base  parentage,  and  fruitftQ  of  more  dangerous 
offspring.  "We  had,"  say  they,  "oq  the  one  hand,  the 
opinion  of  the  civil  Court ;  on  the  other,  the  positive  injunc* 
tions  of  our  ecclesiastical  superiors :  and  all  we  did  was  to 
i-efer  to  them  for  advice."  Advice  on  what  point  ?  In  what 
difficulty,  touching  what  nice  and  perplexed  matter,  involved 
in  what  entangled  controversy,  was  it  that  they  required  such 
a  resort  for  light  and  help  ?  No  less  nice  and  difficult  antl 
perplexing  a  question  than  whether  they  were  to  perform  the 
vlaty  in  terms  declared  to  be  incumbent  on  them,  declared  by 
the  supreme  tribunals  of  their  country,  or  to  follow  the  advice 
of  other  persons,  who  had  set  themselves  in  opposition  to  the 
tribunals,  and  had  commanded  or  enjoined  them  to  disobey 
their  decrees.  And  to  whom  do  they  resort  for  advice  in  this 
emergency,  for  a  solution  of  this  difficulty  ?  Not  to  any  im- 
partial and  unbiassed  adviser,  whose  counsels  it  would  be  safe 
to  follow,  but  to  the  party  whence  had  proceeded  the  un- 
wholesome  advice  to  disregard  the  Iaw.  It  is  fit  that  these 
men  should  learn  at  length  the  lesson  of  obedience  to  the  tri- 
bunals which  have  been  appointed  over  them,  —  a  lesson  which 
all  others  have  long  acquired,  and  which  they,  on  learning  it, 
sbf)uld  also  p?actice.  It  is  just  that  they  should  make  repaxa- 
tiot)  t'o  those  whom  their  breach  of  a  plain  duty  has  injured. 
The  duty  is  not  doubtful ;   the  Courts  have  laid  it  down. 

Their  failure  is  not  a  mistaken  opinion ;   their  fiiult 

*  806   is  not  an  error  of  *  judgment ;  they  knew  what  thej 

ought  to  have  done,  and  they  refused  to  do  it.  The 
penalty  of  their  transgression  is,  to  make  compensation  to 
those  whom  they  have  injured  by  their  pertinacious  refusal  to 
perform  their  duty  and  yield  obedience  to  the  law. 

Lord  Cottenham.  —  My  Lords,  I  feel  much  satisfaction  at 
finding  that  this  case  has  been  so  deeply  considered  and  so 
fully  discussed  by  the  noble  and  learned  Lords  who  have  pre- 
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ceded  me.  A  very  few  sentences  will  be  suflScient  to  express 
the  grounds  on  which  I  concur  in  the  opinion  which  they  hare 
stated  to  your  Lordships,  and  upon  which  I  consider  that  the 
interlocutors  appealed  from  should  be  affirmed. 

My  Lords,  I  have  not  found  during  this  discussion  any  real 
difficulty  as  to  any  of  the  propositions  which  were  raised  by  the 
appeUants  at  the  bar.  The  principal  ground  of  defence  which 
the  appeUaots  relied  upon  was,  that  they  were  exercising  cer- 
wa  judicial  functions  which  as  a  court  they  were  competent 
to  exercise  ;  and  that  therefore  they  were  not  liable,  if  they 
had  fallen  into  error  in  the  exercise  of  those  judicial  func- 
tions. 

My  Lords,  the  interlocutor  in  the  Auchterarder  case,  af- 
firmed by  this  House,  entirely  excludes  any  such  ground  of 
argument.  They  indeed  assumed  in  that  case,  as  they  have 
in  this,  that  the  law  had  rei)osed  ia  them  some  discretion  as  to 
whether  they  should  or  should  not  take  the  party  <luly  pre- 
sented upon  his  t)-]al.  The  iutevlocutor  of  tbe  Court  oi  Ses- 
sion decided  that  they  had  no  such  discretion,  but  that  it  was 
their  bounden  duty  to  do  so ;  that  they  had  no  option ;  that 
it  was  a  right  which  the  party  presenting  was  entitled  to  claim 
as  against  them ;  a  public  duty  which  they  were  bound  to 
perform. 

*  That,  then,  must  be  considered  as  the  declared  law  *  807 
of  the  land.  In  violation  of  that  right,  and  in  disobe- 
dience to  that  law,  the  proceedings  ia  this  case  show  that  the 
presbytery  has  refused  to  do  that  wb^ch,  by  that  deci&^on  of 
the  Court,  it  was  bound  to  do.  The  result  is,  an  injury  oc- 
curring to  the  party  who  claims  to  be  at  least  entitled  to  be 
examined,  for  the  purpose  of  its  being  ascertained  whether  he 
was  a  person  fit  to  be  received  into  that  piece  of  patronage 
for  which  he  had  been  presented  to  the  presbytery. 

Then,  if  that  be  removed,  the  only  other  ground  which 
was  even  open  for  argument  was,  that  although  that  might 
be  so,  although  the  law  had  so  declared,  yet  that  they  were 
not  individually  answerable  for  the  course  which  has  been 
adopted  by  the  presbytery  at  large ;  that  is  to  say,  that  the 
individual  members  of  the  presbytery  were  not  liable  for 
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that  which  was  the  act  of  the  body  of  which  they  formed  a 
part. 

My  Lords,  when  the  authorities  in  this  country,  but  more 
particularly  in  Scotland,  were  examined,  it  appeared  that 
there  was  no  foundation  whatever  for  that  ground  of  defence. 
My  noble  and  learned  friends  have  referred  to  cases  which  have 
ariscA  in  this  country ;  but  those  which  they  have  referred 
to  as  having  been  decided  in  Scotland  are  of  course  much 
more  applicable  to  the  present  case. 

We  have  had  in  this  House  instances  of  actions  brought 
against  persons  standing  in  the  situation  of  trustees,  for  acts 
of  omission  on  their  part.  And  the  case  which  my  noble  and 
learned  friend  on  the  woolsack  referred  to  meets  that  objec- 
tion to  which  I  have  last  referred  in  its  very  terms. 

In  the  case  of  the  magistrates  of  Edinburgh,  there  was  a 
duty  to  be  performed ;  they  had  neglected  to  perform 
♦  808  that  duty  (and  it  is  certainly  not  a  less  strong  *  way  of 
putting  it  where  there  is  a  positive  refusal  to  perform 
it)  ;  from  the  neglect  of  duty  by  those  magistrates  of  Edin- 
burgh, an  individual  had  sustained  damage,  and  he  brought 
his  action  and  sought  his  remedy  against  the  individuals ;  and 
it  was  held  that  he  had  a  right  so  to  do.  Similar  decisions 
have  taken  place  in  other  cases  in  this  country. 

Then,  my  Lords,  if  there  has  been  a  wrong  sustained;- if 
that  wrong  has  arisen  from  the  body  of  which  these  indi- 
viduals form  a  part  having  refused  to  do  that  which  the  law 
has  stated  they  are  bound  to  do,  and  damage  has  been  sus- 
tained by  an  individual  in  consequence ;  and  if,  in  such  cases, 
the  law  be  that  the  individual  members  of  the  body  are  all 
answerable  in  their  own  persons  for  the  damage  and  injury  so 
sustained,  the  whole  case  is  exhausted,  and  the  propriety  of 
the  interlocutor  appealed  from  is  established. 

My  Lords,  there  has  not  in  my  mind  been  raised  any  doubt 
as  to  the  law  applicable  to  these  several  branches  of  the  case, 
and  I  have  no  hesitation  in  stating  my  opinion  to  be  that  the 
interlocutor  ought  to  be  affirmed. 

LoBD  Campbell.  —  I  am  likewise  of  opinion  that  this  in- 
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terlocutor  ought  to  be  affirmed.  The  action  is  brought  to 
recover  a  compensation  for  the  loss  which  it  is  alleged  the 
pursuers  have  sustained  by  reason  of  the  defenders  having 
refused  to  perform  a  duty  cast  upon  them  by  Act  of  Parlia- 
ment and  the  decree  of  a  Court  of  competent  jurisdiction. 

Lord  Kinnoull,  the  undoubted  patron  of  the  parish  of  Auch- 
terarder,  in  due  form  presented  to  the  living  Mr.  Young,  a 
preacher  of  the  gospel,  but  not  in  holy  orders.  The 
presentation  being  intimated  to  the  *  members  of  the  *  809 
presbytery,  they  refused  to  take  Mr.  Young  on  trial, 
because  a  majority  of  the  male  heads  of  families  in  the  parish, 
in  communion  with  the  church,  disapproved  of  the  presenta- 
tion. An  action  was  then  brought  by  the  patron  and  pres- 
entee against  the  members  of  the  presbytery,  with  a  view  to 
enforce  upon  them  the  performance  of  their  duty  to  take  the 
presentee  on  trial,  that  they  might  judge  whether  he  was  duly 
qualified  to  be  ordained  and  inducted.  In  that  action  it  was 
found  and  adjudged  by  the  Court  of  Session,  ^*  that  the  de- 
fenders, the  presbytery  of  Aucbterarder,  did  refuse  and  con- 
tinue to  refuse  to  take  trial  of  the  qualifications  of  the  said 
Robert  Young,  and  have  rejected  him  as  presentee,  on  the 
sole  ground  that  a  majority  of  the  male  heads  of  families, 
communicants  in  the  said  parish,  have  dissented,  without  any 
reason  assigned,  from  his  admission  as  minister,  and  that  the 
presbytery  in  doing  so  have  acted  to  the  hurt  and  prejudice 
of  the  pursuers,  illegally,  and  in  violation  of  their  duty,  and 
contrary  to  the  provisions  of  the  statutes  libelled  on."  The 
presbytery  having  appealed  against  this  interlocutor,  it  was 
affirmed  by  this  House. 

The  judgment  of  your  Lordships  was  to  be  applied  by  the 
Lord  Ordinary,  who  pronounced  a  judgment  finding  and  de- 
claring, ^*  that  the  presbytery  and  the  individual  members 
thereof  are  still  bound  and  adstricted  to  make  trial  of  the 
qualifications  of  the  pursuer  Robert  Young  ;  and  if,  in  their 
judgment,  after  trial  and  examination  in  common  form,  he  is 
found  qualified,  to  receive  and  admit  him  minister  of  the  parish 
according  to  law."  This  judgment  of  the  Lord  Ordinary, 
against  which  there  was  no  appeal,  was  duly  intimated  to 
the  defenders,  who    are    members   of   the   presbytery  of 
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*  810    Auchterarder,  at  a  meeting  of  the  *  presbytery,  and 

they  were  requested  to  take  Mr.  Young  on  trial  ac- 
cordingly ;  but  they  refused  to  do  so,  and  referred  the  matte: 
to  the  commission  of  the  General  Assembly*  In  conse- 
quence, Mr.  Young  has  never  been  taken  on  trial  or  ad- 
mitted as  minister  of  the  parish,  and  has  lost  the  profits  of 
the  living. 

s  >n  these  facts,  my  Lords,  I  am  of  opinion  that  this  action 
is  well  brought.  I  conceive  that  by  the  law  of  Scotland  as 
well  as  by  the  law  of  England,  and  I  believe  by  the  law  of 
every  civilized  country,  where  damage  is  sustained  by  one 
man  from  the  wrong  of  another,  an  action  for  compensation 
is  given  to  the  injured  party  against  the  wrong-doer. 

In  this  case,  if  there  be  injury,  there  seems  to  be  no  doubt 
of  the  damage ;  for  Mr.  Young  is  thereby  deprived  of  the 
status  of  minister  of  Auchterarder,  together  with  the  tem- 
poralities of  the  living.  The  patron,  likewise,  must  be  con- 
sidered as  suffering  a  damage  for  which  he  is  entitled  to 
compensation,  if  there  be  an  illegal  refusal  to  admit  his  pres- 
entee in  violation  of  the  rights  conferred  upon  him  both  by 
common  and  statute  law. 

My  I^ords,  is  it  not  equally  dear  that  the  defenders  were 
guilty  of  a  wrong  when  they  refused  to  obey  the  law  as 
declared  and  adjudged  by  tilie  Court  of  Session  and  this 
House  ?  The  duty  of  taking  on  trial,  and  admitting,  if  duly 
qualified,  the  presentee  of  the  lawful  patron,  was  cast  upon 
the  members  of  the  presbytery,  who  ought  to  have  been 
aware  of  that  duty  when  they  themselves,  being  presented 
by  the  patrons  of  their  respective  parishes,  were  taken  on 
trial  and  admitted  members  of  the  presbytery.  They  ought 
to  have  been  aware  that  while  they  continued  members  of  the 
presbytery  they  could  not  get  rid  of  the  duties  incum- 

*  811    bent  upon  them  in  that  capacity.    They  might  *  have 

known  that  the  law  of  the  land  affecting  the  civil 
rights  of  the  lieges  can  only  be  altered  by  the  legislature,  the 
supreme  authority  in  the  State.  The  rights  of  patrons,  re- 
cognized by  the  most  ancient  and  venerable  authorities  in  the 
law  of  Scotland,  are  anxiously  guarded  by  the  Acts  of  Parlia- 
ment establishing  the  Reformed  Presbyterian  Church  of  Soot- 
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land  ;  and  by  the  Act  of  the  10th  of  Anne,  chap.  12,  which 
we  must  consider  binding,  although  it  has  been  said  to  be 
ultra  virea  of  the  British  Parliament,  it  is  expressly  enacted, 
"  That  the  presbyteiy  of  the  bounds  shall  receive  and  admit 
such  qualified  person  minister  as  shall  be  presented  by  the 
patron," 

But  whatever  doubt  may  be  supposed  to  have  existed  was 
removed  by  the  solemn  judgment  of  the  Court  of  Session  «ticI 
of  this  House ;  and  the  Lord  Ordinary  was  unquestionably 
authorized  in  pronouncing  the  interlocutor,  whereby  the 
defenders  must  be  considered  to  have  been  required  to  make 
trial  of  Mr,  Young's  qualifications,  and  if  he  were  found 
qualified,  to  admit  him  minister  of  the  parish.  The  refusal 
to  obey  the  lawful  decree  of  a  Court  of  Justice  is  certainly 
a  wrong.  We  have  here,  therefore,  the  conjunction  of  wrong 
and  loss;  of  wrong  committed  by  the  defenders,  and  loss 
suffered  by  the  pursuers,  out  of  which  an  action  arises ;  and 
primd  facie  the  action  is  maintainable. 

I  will  now  consider  the  several  objections  to  the  action 
brought  forward  on  the  part  of  the  appellants. 

In  the  first  place,  it  is  said  that  the  presbytery  is  a  court, 

and  that  this  was  a  judicial  proceeding ;  wherefore  no  action 

can  be  maintained  against  the  members  of  the  court,  although 

their  judgment  be  erroneous.    There  can  be  no  doubt  that 

for  many  purposes  the  presbytery  is  a  court,  and  that 

it  has  not  *  only  ecclesiastical  functions,  but  jurisdic-    *  812 

tion  in  certain  civil  matters,  such  as  the  allotting  of 

glebes,  and  the  repair  of  kirks  and  manses.    Where  the 

presbytery  is  acting  judicially,  or  in  any  matter  where  its 

members  have  a  discretion  to  exercise,  no  action  could  be 

maintained  against  them,  at  least  without  malice  expressly 

charged  and  clearly  proved.    H  they  had  taken  Mr.  Yoimg 

on  trial,  and  adjudged  that  he  was  not  qualified,  from  being 

minus  sufficiena  in  literaturd^  or  from  any  objection  to  his 

orthodoxy  or  his  morals,  or  that  from  some  personal  defect 

he  was  incapable  of  satisJEactorily  serving  the   cure,  their 

judgment  could  not  have  been  reviewed  by  any  civil  Court ; 

^d  certainly  no  action  would  have  lain  against  them  on  the 

legation  that  in  truth  he  was  well  qualified  and  free  from 
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aU  objection.  The  church  judicatories,  acting  within  their 
jurisdiction,  must  ever  be  respected  and  upheld.  But  when 
the  members  of  the  presbytery  were  required  to  take  Mr. 
Young  on  trial,  in  my  opinion  they  were  required  to  do  a 
mere  ministerial  act.  Touching  that  act  they  had  no  discre- 
tion ;  they  had  no  judgment  to  exercise.  How  then  could 
it  be  judicial?  There  is  no  difficulty  whatsoever  in  sepa- 
rating the  act  of  appointing  him  to  appear  before  them  to  be 
examined  and  the  act  of  forming  a  judgment  upon  his  quali- 
fications when  he  has  appeared  before  them  and  been  exam- 
ined. It  is  for  a  refusal  to  do  the  first  act  that  this  action 
is  brought,  and  the  first  act  is  purely  ministerial. 

Where  there  is  a  ministerial  act  to  be  done  by  persons  who 
on  other  occasions  act  judicially,  the  refusal  to  do  the  minis- 
terial act  is  equally  actionable  as  if  no  judicial  functions  were 
on  any  occasion  entrusted  to  them.     There  seems  no  reason 

why  the  refusal  to  do  a  ministerial  act  by  a  person 
*  313    who  has  certain  judicial  *  functions  should  not  subject 

him  to  an  action,  in  the  same  manner  as  he  is  liable  to 
an  action  for  an  act  beyond  his  jurisdiction.  The  refusal  to 
do  the  ministerial  act  is  as  little  within  the  scope  of  his  func- 
tions as  Judge  as  the  act  where  his  jurisdiction  is  exceeded. 
In  the  act  beyond  his  jurisdiction  he  has  ceased  to  be  a  Judge. 
As  to  the  ministerial  act,  which  may  be  initiatory  to  a  judi- 
cial proceeding,  he  is  not  yet  clothed  with  the  judicial  char- 
acter. 

In  the  able  argument  on  behalf  of  the  appellants  at  the 
bar,  it  has  hardly  been  denied  that  the  action  is  maintainable, 
if  the  act  to  be  done  was  of  a  ministerial  nature;  for  the 
general  proposition  that  public  functionaries  appointed  to  act 
ministerially  are  liable  to  an  action  at  the  suit  of  any  one 
who  suffers  damage  from  their  breach  of  duty,  was  not 
disputed.  Every  thing,  therefore,  turns  on  the  quality  of 
the  act ;  and  how  is  the  act  of  the  presbytery  in  taking  the 
presentee  on  trial  to  be  distinguished  from  the  act  of 
the  archdeacon  or  of  the  bishop  in  inducting  to  a  living? 
The  archdeacon  and  the  bishop  have  both  judicial  functions  ; 
but  in  inducting  to  a'  living,  where  the  right  is  ascertained, 
they  have  to  do  a  ministerial  act ;  and  for  wrongfully  refus- 
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ing  to  do  that  act  the  law  gives  an  action  to  recover  damages 
against  them,  to  the  parties  aggrieved. 

At  common  law  there  wei*e  no  damages  in  quare  impedit^ 
because  this  was  in  the  nature  of  a  real  action  to  try  the 
right  of  advowson  ;  but  for  a  refusal  to  admit  after  a  judg- 
ment in  qtiare  impedit^  I  have  no  doubt  that  damages  might 
have  been  recovered  at  common  law. 

Is  there  not  a  ministerial  duty  cast^upon  the  presbytery  by 
43  Geo.  8,  c.  54,  §  16,  to  take  a  person  elected  parish 
schoolmaster  on  trial  as  to  his  sufficiency  *for  the  *814 
office  in  respect  of  morality,  religion,  and  literature ; 
and  would  not  a  person  so  elected  have  a  remedy  against  the 
members  of  a  presbytery  who  refused  so  to  do,  whereby  he 
could  not  be  admitted  to  his  office  ? 

The  members  of  presbytery  need  not  feel  their  dignity 
hurt  by  this  doctrine;  for  I  humbly  apprehend  it  would 
apply  to  the  supreme  Judges  of  Scotland,  the  senators  of  the 
CoUege  of  Justice.  By  the  Scots  Statutes,  1579,  chapter  98, 
and  1592,  chapter  134,  it  was  enacted,  that  ^^  when  the  place 
of  any  ordinary  lord  of  Session  became  vacant,  the  Crown 
was  to  present  and  nominate  a  man  that  feared  God,  was  of 
good  literature,"  and  other  qualifications  enumerated,  *^  who 
should  be  first  sufficiently  tried  and'  examined  by  the  lords 
of  Session;  and  in  case  the  person  presented  should  not 
be  found  so  qualified  by  them,  it  should  be  lawful  to  the 
said  lords  to  refuse  the  person  presented  to  them,  and  the 
King's  Majesty  was  to  present  another  so  oft  as  he  pleased, 
till  the  person  presented  were  found  qualified." 

After  the  case  of  Haldane,  (a)  who,  in  1722,  being  ap- 
pointed a  lord  of  Session  by  the  Crown,  was  rejected  by  the 
Court  as  disqualified,  but  found  on  appeal  to  be  well  qualified 
by  this  House,  the  British  Statute  of  10  Geo.  1,  c.  19,  passed, 
by  which  the  examination  of  the  person  nominated  Judge,  by 
the  Judges  of  the  Court  of  Session,  is  continued;  and  if 
the  person  so  nominated  shall  on  such  examination  be  found 
duly  qualified,  then  they  shall  forthwith  admit  and  receive 
him ;  but  if  they  think  there  is  just  ground  to  object  to  the 

(a)  Robertson's  Appeal  Cases,  422. 
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qualifications  of  the  person  so  nominated,  they  are  to  lay  the 
whole  matter  before  the  King,  who  may  either  order  him  to 
be  admitted  or  may  nominate  another  in  his  place. 

*  315        *  The  trial  is  still  necessaiy,  and,  as  is  well  known, 

the  Judge  appointed  by  the  Queen's  letter  must  first 
give  proof  of  his  learning  and  skill  as  lord  probationer,  before 
he  takes  his  place  on  the  bench,  and  is  admitted  as  a  member 
of  the  Court.  During,  the  present  session  your  Lordships 
have  had  the  advantage  of  having  laid  before  you  two  most 
excellent  experimental  judgments^  by  Lord  Probationer  Ivory 
and  Lord  Probationer  Murray. 

Now,  my  Lords,  if  we  may  conceive  (what  can  never  hap- 
pen) that  the  Judges  of  the  Court  of  Session  should  pass  an 
Act  of  Sederunt  to  the  effect  that  Judges  ought  not  to  be 
intruded  on  the  College  of  Justice,  and  that  the  Court  would 
not  take  on  trial  any  one  appointed  by  the  Crown  to  be  a 
Judge,  if  a  majority  of  the  advocates  and  writers  to  the 
signet  practising  in  the  Parliament  House  should,  without 
assigning  any  reason,  dissent  from  the  appointment,  and 
afterwards  putting  this  Veto  Act  in  execution,  should,  on  the 
sole  ground  of  the  dissent,  refuse  to  take  on  trial  a  person 
duly  appointed  a  Judge  of  the  Court  by  the  Queen's  letter, 
—  still  more,  if  upon  appeal  to  the  House  of  Lords,  this  Veto 
Act  being  adjudged  to  be  illegal,  null,  and  void,  there  should 
be  a  declaration  by  this  House  that  the  Judges  of  the  Court 
of  Session  were  bound  and  adstricted  to  take  the  party  on 
trial,  and  they  were  still  positively  to  refuse  to  do  so,  -^—  I 
cannot  doubt  that^  having  been  thereby  guilty  of  a  breach  of 
the  law,  they  would  be  liable  in  an  action  to  make  reparation 
in  damages  to  him  who  had  suffered  a  loss  from  their  wi-ong. 
Of  law,  I  hope  it  may  ever  be  said  with  truth  in  this  country, 
^^All  things  do  her  homage;  the  very  least  as  feeling  her 
care,  and  the  greatest  as  not  exempted  from  her  power." 

But  it  is  said  that  this  action  is  an  interference 

*  816    *  with  the  right  of  the  church  to  confer  holy  orders. 

God  forbid  that  a  civil  Court  should  exercise  a  judg- 

ment  as  to  whether  any  one  is  qualified  to  preach  the  gospel 

or  to  administer  the  sacraments  I    But  I  entertain  no  doubt  as 

to  the  jurisdiction  of  civil  Courts  to  command  the  proper  eccle- 
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nastical  authorities  to  inquire  whether  a  person  is  so  quali- 
fied, who,  if  he  be  so  qualified,  is  entitled  by  law  to  a  certain 
9tatu9  in  the  church ;  and  if  they  find  him  so  qualified,  to  do 
what  is  necessary  to  enable  him  to  enjoy  his  preferment. 

By  the  Act  of  Uniformity,  13  &  14  Charles  2,  c.  4,  §  19, 
no  one  may  preach  as  lecturer  in  any  church  unless  he  be  first 
approved  and  thereunto  licensed  by  the  archbishop  of  the 
province  or  the  bishop  of  the  diocese.  Can  the  archbishop 
and  bishop  refuse  their  license  as  they  please?  No.  The 
Court  of  King's  Bench  will  compel  them  to  grant  a  license  to 
a  person  appointed  to  a  lectureship,  or  to  give  a  sufficient 
reason  why  they  refuse  to  do  so. 

In  the  case  of  The  King  v.  The  Churchrwardene  of  St.  Bar- 
ihohmew^  in  12  Will.  8,  (a)  it  was  held  by  Holt,  Chief  Jus- 
tice, ^^  that  though  it  was  punishable  by  the  statute  for  any 
person  to  be  lecturer  and  preach  without  license,  yet  the  ordi- 
nary had  no  power  over  the  right ;  nor  has  he  an  arbitrary 
pow»  to  license  or  not,  but  was  bound,  ex  justitidj  to  license 
if  the  person  were  orthodox,  an  honest  liver,  and  loyal." 

So,  upon  an  application  for  a  mandamua  to  compel  the 
bishop  to  grant  a  license  under  the  Act  of  Uniformity,  Lee, 
Chief  Justice,  said,  **'  There  can  be  no  question  but  this 
Court  hath  jurisdiction  in  all  cases  of  this  nature ;  but 
the  question  is,  whether  this  be  a  *  proper  case  for  the  *  317 
Court  to  exercise  that  jurisdiction  ?  Where  a  person 
appears  to  have  a  right,  this  Court  will  compel  the  bishop  to 
graift  a  license,  or  show  good  reason  to  the  contrary."  In 
The  King  v.  BloeTy  Lord  Mansfield  said,  *^  If  the  bishop  had 
refused  without  cause  to  license  him,  he  might  have  had  a 
mandamus  to  the  ordinary,  to  compel  the  ordinary  to  grant 
Urn  a  license." 

In  The  King  v.  The  Archbishop  of  Canterbury^  (()  which 
was  referred  to  by  my  noble  and  learned  friends,  Lord  Ellen- 
BOBOUQH  lays  down  the  law  upon  this  subject  with  his  usual 
force  and  perspicuity ;  and  in  The  King  v.  The  Bishop  of  Lon^ 
^(e)  he  holds  that  the  Bishop  has  not  an  arbitrary  power 

(a)  13  East,  421,  n.  (b)  15  East,  117. 

(c)  18  East,  419. 
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of  refusing  a  license,  but  must  exercise  bis  discretion  fairly 
upon  tbe  fitness  of  tbe  person  applying  to  bim,  secundum 
cequum  et  bonum.  And  be  says,  *^  Suppose  be  sbould  return 
non  idoneus  generally,  can  we  compel  bim  to  state  all  tbe 
particulars  from  wbence  be  draws  bis  <3onclusion  ?  Is  tbere 
any  instance  of  a  mandamus  to  tbe  ordinary  to  admit  a  can- 
didate to  boly  orders,  or  to  specify  tbe  reasons  wby  be  re- 
fused ?  If,  indeed,  it  bad  appeared  tbat  tbe  bisbop  bad 
exercised  bis  jurisdiction  partially  or  erroneously,  if  be  had 
assigned  a*  reason  for  bis  refusal  to  license  wbicb  bad  no 
application  and  was  manifestly  bad,  tbe  Court  would  inter- 
fere." 

In  tbat  case,  tbe  rule  for  a  mandamtis  was  discbarged  on 
an  affidavit  by  tbe  bisbop  tbat  tbe  party  applying  bad  been 
admitted  to  bis  presence,  witb  a  view  to  bis  being  approved 
and  licensed ;  tbat  be  bad  made  diligent  inquiry  concerning 
bis  conduct  and  ministry,  and,  being  convinced  from  sucb 
inquiry  tliat  be  was  not  a  fit  person  to  be  allowed  to 
*  818  lecture,  be  *  bad  conscientiously  determined,  after  hav- 
ing beard  bim,  tbat  be  could  not  approve  or  license 
bim. 

Tbe  English  authorities  di£Fer  as  to  whether  the  bisbop  is 
bound  to  specify  bis  reasons,  it  having  been  held  in  Specofs 
Case  (a)  that  he  must ;  but  they  all  agree,  tbat  if  an  insuffi- 
cient reason  is  assigned,  he  may  be  compelled  to  proceed  to 
do  the  acts  as  ordinary  which  are  necessary  to  enable  the 
party  with  the  inchoate  right  to  enter  into  full  possession  of 
the  benefice. 

So,  if  the  ecclesiastical  Court  in  a  process  of  deprivation, 
is  proceeding  within  its  jurisdiction  to  deprive  for  what  would 
be  just  gfound  of  deprivation,  as  immorality,  heterodoxy,  or 
disobedience  to  the  canons  of  the  church,  no  civil  Court  would 
interfere ;  and  an  erroneous  judgment  would  dnly  be  ground 
of  appeal  to  a  superior  ecclesiastical  Court.  But  Free  v.  jBur- 
goyne  (6)  shows  tbat  prohibition  will  be  granted  by  tbe  civil 
Courts  if  tbe  ecclesiastical  Courts  are  proceeding  to  deprive 
for  that  which  is  not  just  cause  of  deprivation ;  and  a  sen- 

(a)  5  Hep.  57.  (6)  6  B.  &  C.  400;  8  BUgh,  65. 
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tence  of  deprivation  showing,  ez  fade^  that  it  was  founded 
on  that  which  would  not  be  just  cause  of  deprivation,  would 
be  a  nullity. 

All  proper  respect  is  to  be  shown  to  ecclesiastical  authority ; 
but  authority  must  be*  defined,  or  despotism  would  be  entab- 
lished,  and  true  religion  would  be  sacrificed  to  the  ambition 
of  those  who  delude  themselves  into  the  belief  that  they  are 
consulting  its  best  interests. 

The  counsel  for  the  appellants  strongly  urged  that  they 

were  only  liable  to  be  dealt  with  criminally  for  What 

was  acknowledged  to  be  disobedience  to  the  law ;  *  and   *  819 

it  was  assumed  that  in  England  no  action  would  lie  for 

damages  arising  from  a  refusal  to  obey  a  mandamus.     The 

common  remedy  is  certainly  by  attachment,  because  it  is  more 

speedy  and  more  effectual ;  but  I  by  no  means  agree  to  the 

position,  that  if,  after  a  m4indamu8  ordering  an  act  to  be  done, 

or  cause  shown  to  the  contrary,  and  a  return  made  being  set 

aside  as  insufficient,  an  absolute  mandamu%  were  to  go  and  to 

be  disobeyed,  an  action  would  not  lie.    Suppose  a  mandamu9 

to  church»wardens  to  make  a  rate  under  the  Church  Building 

Act,  for  the  purpose  of  paying  off  a  debt  charged  upon  the 

church  rates,  it  might  be  no  remedy  to  the  creditor  merely  to 

put  the  church- wardens  in  prison ;  but  an  action  would  enable 

him  to  get  at  their  property ;  and  according  to  all  principle 

and  analogy  such  an  action  is  maintainable.    Where  an  award 

is  made  under  a  rule  of  Court  there  may  be  an  attachment 

for  the  contempt,  or  an  action  for  non-performance  of  the 

award.     The  rule  propounded  by  the  Attorney-General,  that 

there  is  no  mandamitB  where  there  is  an  action,  and  no  action 

where  there  is  a  mandamus^  is  not  universal,  and  at  any  rate 

applies  only  to  the  original  grant  of  the  mandamus^  and  not 

to  the  remedy  for  disobeying  it.     Although  there  might  be  a 

charge  of  horning  against  these  defenders  for  disobedience  to 

Lord  Murray's  interlocutor,  no  authority  has  been  cited  to 

us  to  show  that  an  action  for  compensation  in  damages  is 

incompetent. 

The  difficulty  pointed  out,  of  finding  on  which  side  the 
different  members  of  the  presbytery  voted,  would  apply  to  a 
criminal  as  well  as  a  civil  proceeding ;  for  those  members  of 
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the  presbytery  who  were  desirous  of  obeying  the  law  could 
Dot  be  liable  to  punishment,  and  it  would  be  incum- 

*  820    bent  on  the  prosecutor  to  show  *  who  were  contuma- 

cious. It  seems  strange  to  make  this  objection,  when 
the  defenders  admit  on  the  record  that  they  were  members  of 
the  presbytery  of  Auchterarder,  and  that  they  refused  to 
take  the  presentee  on  trials.  I  must  observe  likewise  that  the 
action  is  not  brought  for  the  act  of  the  majority,  but  against 
each  defender  for  his  own  delict^  from  which  damage  has 
accrued  to  the  pursuers. 

This  reasoning  answers  the  objection  that  the  presbytery  is 
not  sued  as  a  body.    It  would  have  been  preposterous  to  have 
sued  the  presbytery  as  a  body,  or  to  have  made  the  presbytery 
as  a  body  codefender  with  the  individual  members  sued. 
Proceedings  may  be  taken  against  the  presbytery  as  a  body, 
to  compel  it  to  do  an  act  which  as  a  body  it  must  do ;  but  as 
a  body  it  cannot  be  sued  ex  delicto.    Suppose  a  Court  is  con- 
stituted of  a  single  Judge,  if  an  action  is  brought  against  him 
for  any  excess  of  jurisdiction,  he  is  not  sued  as  a  Judge,  but 
as  an  individual  who  assumed  to  act  without  authority.     If 
the  Court  consisted  of  several  who  concurred  in  the  act,  they 
would  likewise  be  sued  as  individuals,  and  those  only  are  to 
be  sued  who  concurred  in  the  act.     The  action  is  not  against 
the  Court,  but  against  individuals  who  have  committed  a 
wrong ;  so  if  the  members  of  the  Court  are  required  by  law 
to  do  a  ministerial  act,  and  they  I'efuse,  the  wrong  is  by  the 
refusing  individuals,  and  against  them  only  is  the  remedy. 
Each  dissenting  member  of  the  presbytery  would  have  been 
guilty  of  a  wrong,  even  if  a  majority  had  taken  the  presentee 
on  trial ;  but  that  would  have  been  a  case  of  injuria  absque 
damno^  and  no  action  would  have  arisen;  but  when  there 
is  a  conjunction  of  wrong  and  damage,  the  injured  party 
may,  at  his  election,  sue  the  whole  or  any  portion  of   the 

wrong-doers. 

*  821        *  Next,  it  is  said  the  summons  is  bad,  as  it  contains 

no  allegation  of  malice.     Where  the  Judge  of  an  infe- 
rior Court,  acting  within  his  jurisdiction,  from. corrupt  motives 
gives  a  wrong  decision,  malice  is  the  foundation  of  any  action 
i^ainst  him,  and  malice  must  be  alleged  and  proved.     But 
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ibis  action  is  for  a  refusal  to  do  a  ministerial  act,  and  the 
Bummons  shows  that  the  defenders  have  committed  a  wrong 
which  has  worked  damage  to  the  pursuers.  I  must  likewise 
observe  that  malice  in  the  legal  acceptation  of  the  word  is 
not  confined  to  per^nal  spite  against  individuals,  but  con- 
sists in  a  conscious  violation  of  the  law  to  the  prejudice  of 
another.  The  facts  charged  and  admitted  in  this  case 
amount  to  a  deliberate  disobedience  of  the  law  of  the  land, 
the  necessary  consequence  of  which  is  a  prejudice  to  the  pur- 
Buere ;  and  it  is  a  weU-established  maxim  that  every  one 
must  be  taken  to  intend  the  necessary  consequence  of  his 
deliberate  acts. 

Then  we  are  told,  that  the  action  cannot  be  maintained, 
because  there  was  no  mandate  in  the  original  interlocutor  of 
the  Court  of  Session  affirmed  by  this  House,  or  in  the  last 
interlocutor  of  the  Lord  Ordinary,  from  which  there  was  no 
appeal ;  and  that  without  a  mandate,  the  presbytery  was  at 
liberty  to  refer  the  matter  to  the  General  Assembly.  I  con- 
ceive that  the  declaration,  that  *^  the  refusal  of  the  presbytery 
to  take  the  presentee  on  trials  was  illegal  and  in  violation  of 
their  duty,  and  that  they  were  bound  and  adstricted  to  take 
him  on  trials,  and  if  found  qualified,  to  admit  him  minister  of 
the  parish,"  is  equivalent  to  a  mandate  to  that  effect.  The 
duty  to  do  a  specific  act  being  declared,  the  law  commands 
that  it  shall  be  done.  The  reference  to  the  General  Assem- 
bly was,  under  these  circumstances,  a  mere  evasion, 
and  was  *  tantamount  to  a  direct  refusal ;  it  may  be  *  322 
likened  to  the  resolution  of  a  vestry  to  adjourn  for  a 
year  when  a  motion  has  been  made  for  a  church  rate,  which 
has  been  clearly  held  to  amount  to  a  refusal  to  grant  any  rate. 
The  reference  to  the  General  Assembly,  the  authors  of  the 
Veto  Law  adjudged  to  be  invalid,  was  a  mere  defiance  of  the 
courts  whicli  had  pronounced  that  judgment. 

Perhaps  I  ought  to  notice  the  argument,  that,  at  all  events, 
this  is  a  case  of  injuria  abnque  damno  ;  because  the  patron  is 
indemnified  by  the  vacant  stipend ;  and  the  presentee,  with 
respect  to  the  temporalities  of  the  living  (which  alone  can  be 
the  subject  of  compensation),  till  in  holy  orders  has  neither 
/tw  in  re  nor  jiu  (id  rem.    But,  without  at  all  considering  the 
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question  whether  the  patron,  under  the  circumstances^  is 
entitled  to  the  vacant  stipend,  or  the  uses  to  which  it  is  to 
be  applied,  this  boon  never  could  be  given  to  him  as  a  satis- 
faction for  the  wrongful  act  of  the  presbytery  in  violating  his 
right  of  patronage,  and  cannot  be  considered  the  measure  of 
the  damage  which  he  thereby  sustains.  As  to  the  presentee, 
he  is  debarred  from  his  atattis  as  minister  of  the  parish  of 
Auchterarder,  to  which,  in  the  absence  of  all  objection  to 
him,  we  are  bound  to  suppose  he  is  entitled,  together  with 
the  profits  of  the  living. 

The  doctrine  has  been  hinted  at  by  the  counsel  for  the 
appellants,  rather  than  explicitly  announced,  that  the  spirit- 
ual office  of  minister  of  a  parish  in  Scotland  may  be  entirely 
separated  from  the  temporalities,  and  that  the  church,  re- 
nouncing the  temporalities,  may  dispose  of  the  spiritual  office 
as  it  pleases.  To  this  doctrine  I,  for  one,  beg  leave  to  ex- 
press my  dissent.  By  the  law  of  the  land,  in  framing  which 
the  church  was  a  party,  the  temporalities  are  united  to 
*  323  the  spiritual  *  office ;  and  this  office,  with  the  tempo- 
ralities, is  to  be  enjoyed  by  the  person,  duly  qualified, 
presented  by  the  patron,  the  authorities  of  the  church  being 
the  sole  judges  of  his  qualifications.  There  is  a  civil  right 
to  this  office,  which  the  civil  Courts  will  recognize  and  vindi- 
cate. A  renunciation  of  the  temporalities  of  the  church, 
with  a  view  to  retain  spiritual  jurisdiction,  cannot  be  made 
by  those  who  continue  members  of  the  establishment. 

But  the  defence  is  explicitly  and  broadly  put  forth,  that  the 
defenders  are  bound  by  the  Veto  Law,  and  not  by  the  decrees 
of  the  Court  of  Session  or  of  this  House,  because,  '^  they  have 
come  under  the  most  solemn  obligations  to  conform  them- 
selves to  the  discipline  of  the  church,  and  the  authority  of  its 
several  judicatures." 

My  Lords,  it  is  impossible  not  to  respect  those  who  are  actu- 
ated by  the  construction  they  conscientiously  put  upon  an  oath, 
however  erroneous  it  may  be  ;  but,  my  Lords,  it  is  my  duty 
to  say,  that  all  oaths  of  obedience  to  superiors  are  attended 
with  the  implied  condition  that  their  commands  are  lawful. 
From  the  time  of  Si.  Thomas  k  Becket  tiU  now  there  has 
been  no  such  pretension  in  any  part  of  this  island  as  that 
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ecclesiastics,  in  the  exercise  of  a  liberum  arbitrium  inherent  in 
them,  are  of  their  own  authority  conclusively  to  define  and 
declare  their  own  power  and  jurisdiction,  and  that  no'  civil 
tribunal  can  call  in  question  the  validity  of  the  acts  or  pro- 
ceedings of  any  ecclesiastical  Court.  In  the  most  palmy  days 
of  Popery  in  England,  if  ^^  the  Courts  Christian  "  exceeded 
their  jurisdiction,  as  if  they  were  seeking  to  enforce  an  unlaw- 
ful canon,  instead  of  appealing  to  the  archbishop  or  to  the 
Vatican  at  Rome,  an  application  was  made  to  the  Courts 
of  Westminster  Hall  for  a  prohibition ;  *  the  prohibi-  *  824 
tion  was  granted,  and  the  law  would  easily  have  vindi- 
cated its  dignity  if  the  bishop  had  insisted  on  proceeding  in 
the  face  of  the  prohibition.  I  am  not  aware  that  the  Roman 
Catholic  Church  in  Scotland  claimed  a  higher  exemption  from 
civil  authority  than  the  Roman  Catholic  Church  in  England, 
or  that  the  founders  of  the  Reformed  Presbyterian  Church 
in  Scotland  claimed  for  it  a  higher  exemption  from  civil 
authority  than  the  Roman  Catholic  Church  to  which  it  suc- 
ceeded. 

The  controversy  out  of  which  this  action  springs  depends 
upon  the  construction  of  certain  Acts  of  Parliament  which 
regulate  and  protect  the  rights  of  patrons.  It  is  surely  for 
the  Supreme  Court  of  this  empire  to  put  a  construction  upon 
these  Acts.  Having  done  so,  and  declared  the  Veto  Act  to 
be  illegal  and  void,  can  the  defenders  be  heard  afterwards  to 
say  that  they  are  still  ordered  by  their  ecclesiastical  superiors 
to  be  guided  by  the  Veto  Act,  and  that  they  are  bound  to 
obey  their  ecclesiastical  superiors  ? 

Finally,  we  were  much  pressed  with  the  hardship  to  which 

the  appellants  are  exposed  by  being  held  liable  to  action  for 

Bctbg  according  to  their  consciences.     I  do  not  think,  my 

Lords,  that  where  the  law  is  clear,  the  hardship  of  being 

obliged  to  obey  it  is  a  topic  that  can  be  listened  to  in  a  Court 

of  justice.     There  can  be  nothing  more  dangerous  than  to 

allow  the  obligation  to  obey  a  law  to  depend  upon  the  opinion 

entertained  by  individuals  of  its  propriety,  that  opinion  being 

BO  liable  to  be  influenced  by  interest,  prejudice,  and  passion  ; 

the  love  of  power,  still  more  deceitful  than  the  love  of  profit ; 

and  that  most  seductive  of  all  delusions,  that  a  man  may  re- 

[281] 


*  824  OASES  IN  THE  HOUSE  OF  LORDS. 

commend  himself  to  the  Almighty  by  exercising  a  stem 

*  825   control  over  the  religious  opinions  of  his  *  fellow-men. 

The  danger  of  setting  conscience  against  law  has  been 
recently  illustrated  both  in  Scotland  and  in  England,  by  the 
refusal,  on  the  score  of  conscience,  to  pay  contributions  for  the 
maintenance  of  the  clergy  and  the  church,  which  the  law  has 
enjoined.  Whilst  the  appellants  remain  members  of  the 
establishment,  they  are,  in  addition  to  their  sacred  character, 
public  functionaries  appointed  and  paid  by  the  state,  and  they 
must  perform  the  duties  which  the  law  of  the.land  imposes 
upon  them.  It  is  only  a  voluntary  body,  such  as  the  Reliefer 
Burgher  Church  in  Scotland,  self-founded  and  self-supported, 
the  members  of  which  can  say  they  will  be  entirely  governed 
by  their  own  rules. 

In  conclusion,  my  Lords,  I  hope  I  may  be  permitted  to  ex- 
press my  heartfelt  grief  at  the  unfortunate  course  which  the 
appellants  have  pursued  in  resisting  the  authority  of  the  Court 
of  Session  and  of  this  House,  to  enforce  the  Acts  of  the  leg- 
islature.   The  son  of  a  minister  of  the  Church  of  Scotland, 
and  reared  in  her  bosom,  I  have  ever  professed  and  felt  for 
her  the  deepest  veneration  and  the  warmest  a£Fection.     I  be- 
lieve that  no  church  ever  more  effectually  attained  the  great 
ends  of  an  establishment,  in  instructing  the  people  in  the 
truths  of  religion,  and  edifying  them  by  its  consolations.     I 
believe  it  is  mainly  owing  to  the  ministrations  of  her  clergy 
that  the  inhabitants  of  Scotland  have  been  so  remarkable  for 
orderly,  industrious,  and  pious  habits.     I  earnestly  wish  per- 
manence and  prosperity  to  her,  and  that  she  may  dispense  the 
blessings  of  the  true  faith  to  distant  generations.     But  for  this 
purpose  her  present  members  must  respect  the  supremacy  of 
'   the  law,  as  their  predecessors  have  done ;  and  it  can 

*  826   be  no  disparagement  *  to  them  to  follow  such  illus- 

trious examples  as  Moncrieff  and  Erskine,  Robertson 
and  Blair. 

If  there  be  any  Acts  of  Parliament  on  the  statute-book 
which  are  supposed  to  stand  in  the  way  of  salutary  reform 
in  the  church,  let  there  be  an  application  to  Parliament  that 
they  may  be  modified  or  repealed,  and  I  am  sure  that  it  will 
be  received  with  the  highest  respect  for  the  applicants,  and 
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the  most  sincere  desire  to  comply  with  their  wishes :  but  a 
defiance  of  Courts  of  justice  and  of  the  legislature  inevitably 
leads  to  confusion  and  mischief ;  and  a  perseverance  in  such 
ill-advised  counsels  must  either  end  in  the  total  subversion  of 
the  establishment,  or  in  a  schism  which  would  for  ages  im- 
pair its  respectability  and  usefulness. 

The  following  order  was  afterwards  entered  on  the  Jour- 
nals:— 

*^  It  is  ordered  and  adjudged,  by  the  Lords  Spiritual  and 
Temporal,  in  Parliament  assembled,  that  the  said  petition  and 
appeal  be,  and  is  hereby  dismissed  this  House  ;  and  that  the 
said  interlocutor  therein  complained  of  be,  and  the  same  is 
hereby  a£5rmed..  And  that  the  appellants  do  pay  or  cause  to 
be  paid,  to  the  respondents,  the  costs  incurred  in  respect  of 
the  said  appeal.''  —  Lords'  Journals  for  1842,  p.  528. 
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1842. 

Francis  Habolton,  Esq Appellant. 

Mart  Hamilton,   Jessie  Hamilton,   James 
Hamilton,     and    Archibald    Hamilton, 
Children  of   Archibald    Hamilton,   Esq.,  (  ^^'i'^^^^^^' 
deceased 

Marriage^  Proof  of.    Husband  and  Wife.    Agent. 

M.  C,  ftn  unmarried  -woman,  while  liying  with  her  mother,  had  two 
children  hy  A.  H.,  a  single  man,  who  gaye  bond  to  the  parish  to 
indemnify  it  against  their  maintenance.  He  afterwards  changed  his 
rendence,  and  M.  C.  went,  with  her  two  children,  to  reside  in  his 
house ,  and  so  resided  till  his  death.  Shortly  after  this  change  of 
residence  he  obtained  from  his  law  agent  a  form  of  words  necessary, 
by  the  Scotch  law,  to  constitute  a  marriage.  He  then  wrote  this  note: 
'*  My  dearest  May,  — I  hereby  solemnly  declare  that  you  are  my  law- 
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fill  wife,  though  for  particular  reasons  I  wish  our  marriage  to  be  kept 
private  for  the  present.  I  am  your  affectionate  husband,  A.  H." 
This  note  was  addressed,  inside,  to  *'  M.  C.**  but  outside,  to  *'  Mrs. 
A.  H."  He  deposited  the  note  with  the  law  agent,  saying,  **  it  would 
please  and  satisfy  her,*'  but  directed  the  agent  to  keep  it  a  secret  till 
his,  A.  H.  's,  death.  A.  H.  always  represented  himself  to  his  relations 
as  a  single  man. 

Heldy  that  a  valid  marriage  had  been  constituted  between  these  parties  ; 
that  the  words  of  the  paper  were  sufficient  for  that  purpose,  so  far  as 
the  man  was  concerned  ;  and  that  his  conduct  aujd  expressions  to  the 
law  agent,  together  with  the  subsequent  residence  of  the  woman  with 
him,  must  be  taken  as  evidence  of  her  knowledge  of  the  paper,  and 
her  assent  to  it.^ 

The  law  agent  was,  under  the  circumstances,  here  equally  the  agent  of 
the  wife  as  of  the  husband,  for  the  purpose  of  the  custody  of  this 
paper.' 

Alarch  4,  11, 14,  15;  August  9,  1842. 

This  was  an  action  of  declarator  of  illegitimacy,  instituted 
by  the  appellant,  who  claimed  to  be  ne^t  in  kin  and  heir-at-- 
law of  Archibald  Hamilton,  deceased.  The  question  at  issue 
was  raised  on  the  face  of  the  summons,  which,  after  setting 
forth  that  the  respondents  were  born  of  May  Clark,  and  that 
Archibald  Hamilton,  the  appellant's  brother,  who  died  in 
February,  1828,  was  alleged  to  be  their  father,  pro- 
*328   ceeded  *in  these  terms:  —  "That  the   said  Archi- 

>  See  Bishop  Mar.  &  Div.  Bk.  III.,  c.  v.  and  viii.,  §  63  et  seq.,  §  152, 
et  8eq.\  2  Kent,  87,  91;  Jewell  v,  Jewell,  1  How.  (U.  S.)  219;  Fenton  v. 
Reed,  4  John.  52  ;  In  re  Taylor,  9  Paige,  611;  Londonderry  v.  Chester, 
2  N.  H.  268;  Rodebaugh  v.  Sanks,  2  Watts,  1 ;  Guardians,  >c.  v.  Na- 
than, 5  Penn.  L.  J.  1;  Hunts  t?.  Sealey,  6  Binn.  408;  Chambers  v.  Dick- 
son, 2  Serg.  &  R.  477;  Dumaresly  v.  Fishley,  3  Marsh.  (Ky.)  370  ;  Rose 
V.  Clark,  8  Paige,  574  ;  Jackson  v.  Winne,  7  Wend.  47  ;  Hargrovcs  v. 
Thompson,  31  Miss.  211;  Loring  v.  Thomdike,  5  Allen,  269.  It  has 
been  decided  in  New  York,  that  an  executory  contract  of  marriage,  fol- 
lowed by  cohabitation,  although  for  some  purposes  a  valid  marriage  by 
the  canon  law,  does  not  establish  the  relation  of  husband  and  wife  by  the 
common  law  of  England,  nor  by  that  law  as  adopted  in  New  York. 
Cheney  v.  Arnold,  15  N.  Y.  345.  This  decision  may  be  regarded  as 
settling  the  law  in  New  York.  It  was  followed  in  Duncase  v.  Duncase, 
10  Ohio  St.  181;  see  Turpin  ».  PubUc  Ad'r.  2  Bradf.  (N.  Y.)  424 ;  The 
Queen  v,  Millis,  10  CI.  &  Fin.  534 ;  Catherwood  v.  Caslon,  13  M.  &  W. 
261;  Beamish  v.  Beamish,  9  H.  L.  Cas.  274. 

3  See  Stanton  v.  Percival,  5  H.  L.  Cas.  279,  280. 
[  284  ] 


HAMILTON  i;.   HAMILTON.  *  828 

bald  Hamilton  was  never  married  to  the  said  May  Clark, 
nor  were  the    said  Archibald  Hamilton    and    May  Clark 
by  habit  and  repute  husband  and  wife ;  but  the  said  May 
Clark,  in  so  far  as  she  was  known  to  be  connected  with  the 
said  Archibald  Hamilton,  was  known  only,  and  declared  by 
himself  to  his  friends  and  acquaintances,  to  be  a  person  with 
whom  he  lived  in  illicit  intercourse,  and  as  the  mother  of  the 
said  children  :  that  the  said  Archibald '  Hamilton  was  always 
known,  and  held  and  reputed  to  be,  an  unmarried  man,  down 
to  the  period  of  his  decease  as  aforesaid,  and  he  was  buried  as 
an  unmarried  man  :  that  the  said  Mary  Hamilton,  Jennet  or 
Jessie  Hamilton,  James  Hamilton,  and  Archibald  Hamilton, 
are  bastards,  or  at  least  are  not  the  lawful  children  of  the  said 
Archibald  Hamilton,  and  they  were  never  legitimated,  and 
have  no  title  to  any  of  the  civil  rights  which  would  have  been 
competent  to  his  lawful  children :  nevertheless  they  falsely 
pretend  that  they  are  the  lawful  children  of  the  said  Archi- 
bald Hamilton,  in  prejudice  of,  and  to  the  great  hurt  and  in- 
jaiy  of,  the  pursuer,  who  is  his  nearest  and  lawful  apparent 
heir  as  aforesaid  ;  therefore  it  ought  and  should  be  found  and 
declared,  by  decree  of  the  lords  of  our  Council  and  Session,  that 
the  said  Mary  Hamilton,  Jennet  or  Jessie  Hamilton,  James 
Hamilton,  and  Archibald  Hamilton,  are  bastards,  or  at  least  are 
not  the  lawful  children  of  the  said  Archibald  Hamilton,  their 
mother,  the  said  May  Clark,  never  having  been  married  to 
him  ;  and  that,  therefore,  they  have  no  title  to  any  of  the 
legal  or  oivil  rights  which  would  have  been  competent  to  his 
lawful  children." 

Defences  were  lodged  by  the  respondents,  and  evidence, 
parol  and  documentary,  was  adduced  on  both  sides  to  a  con- 
siderable extent. 

*  The  facts  of  the  case  were  these :  Archibald  Ham-   *  329 
ilton,  the  father  of  the  respondents,  was  a  surgeon  in 
the  army,  and  was  commonly  called  Dr.  Hamilton.     On  leav- 
ing the  service  he  came  to  reside  in  Edinburgh,  where  his 
sisters  had  a  house,  and  he  resided  with  those  sisters  for  some 

< 

years.  He  formed  a  connection  with  May  Clark,  the  mother 
of  the  respondents,  a  person  in  a  rank  in  life  much  inferior 
to  his  own.    At  the  commencement  of  that  connection  the 
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parties  did  not  reside  together,  and  the  connection  was  at 
first  undoubtedly  illicit. 

About  the  year  1816  or  1817,  the  attention  of  the  parochial 
authorities  had  been  directed  to  the  situation  of  the  respon- 
dents' mother,  who  then  resided  in  the  Canongate  of  Edin- 
burgh with  two  of  the  respondents,  Mary  and  Jennet 
Hamilton.  To  prevent  any  proceedings  for  ejecting  the 
respondents'  mother  from  their  residence,  Dr.  Hamilton  at 
that  time  came  forward,  and,  along  with  a  friend,  entered 
into  an  obligation  that  these  two  children,  therein  described 
as  illegitimate,  should  not  become  a  burden  on  the  pariah. 

About  Whitsuntide,  1817,  Dr.  Hamilton  took  a  house  in 
Brown  Street,  Pleasance,  whither  he  removed  from  his  sbters' 
residence,  and  lived  with  May  Clark  and  the  two  children.  He 
twice  afterwards  changed  his  residence,  and  on  each  occasion 
May  Clark  and  the  children  removed  with  him  and  lited 
with  him.  Two  other  children  were  afterwards  bom,  and 
all  lived  together  in  one  house  till  Dr.  Hamilton's  death,  in 
1823. 

On  the  26th  of  September,  1817,  Dr.  Hamilton  addressed 
to  the  respondents'  mother  a  letter,  expressed  in  the  following 
terms:  — 


u 


"  Edinr.,  September  26, 1817. 
My  dearest  May,  —  I  hereby  solemnly  declare  that 
*  330   you  are  my  lawful  wife,  tho',  for  particular  reasons^  *  I 
wish  our  marriage  to  be  kept  private  for  thctpresent. 
I  am  your  affect,  husband, 
"  To  May  Clark.  Ar.  Hamilton." 

Addressed  on  the  back,  *^  Mrs.  A.  Hamilton,  Brown  Street, 
Pleasance." 

This  letter  was  deposited  with  a  Mr.  Dickie,  who  had  done 
some  law  business  for  the  doctor,  and  the  circumstances  of 
that  deposit  were  those  on  which  the  appellant  mainly  relied 
in  the  Court  below,  in  order  to  prove  the  insufficiency  of  the 
proceeding  to  constitute  a  marriage  and  to  legitimate  the 
children.  Those  circumstances  were  thus  stated  in  the  evi- 
dence of  Mr.  Dickie,  who  was  examined  as  a  witness  for  the 
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appellant :  **  That  in  the  year  1817  or  1818,  the  doctor  waited 
upon  the  deponent,  and  stated  that  he  wished  to  execute 
some  writing  by  which  the  said  person  might  be  enabled  to 
receive  the  pension  of  an  army  surgeon's  widow :  that  the 
deponent  stated  to  the  doctor  that,  in  his  opinion,  that  could 
only  be  done  by  making  her  his  wife ;  to  which  the  doctor 
replied,  that  that  he  never  would  do ;  but  he  stated,  at  the 
same  time,  that  he  wished  the  deponent  would  give  him  the 
form  of  an  acknowledgment  of  the  defenders'  mother  as  his 
wife,  and  that  he  would  leave  it  in  the  deponent's  hands,  and 
repeating  that  he  would  not  make  her  his  wife,  and  that, 
therefore,  he  would  not  deliver  the  document  into  her  pos- 
session :  that  the  deponent  then  wrote  out  two  lines  of  a 
simple  acknowledgment  of  the  defenders'  mother  as  his  wife, 
which  the  doctor  took  away  with  him.  Depones,  that  in  a 
short  time,  which  might  be  within  a  week  or  a  fortnight,  the 
doctor  returned,  bringing  with  him  the  acknowledgment 
written  in  his  own  hand,  and  subscribed  by  him,  and  ad- 
dressed to  the  defenders'  mother,  and  he  delivered  it 
to  the  deponent^  requesting  him  to  be  the  *  custodier  *  381 
of  it,  and  expressed  an  anxious  desire  that  it  should 
be  so  arranged,  that,  in  the  event  cff  the  deponent's  death,  it 
should  fall  into  no  hands  but  the  doctor's  own ;  and  that  the 
deponent  then,  in  presence  of  the  doctor,  put  the  acknowl- 
edgment in  an  envelope,  upon  the  back  of  which  the  deponent 
wrote,  ^  To  be  delivered  into  the  hands  of  Archibald  Hamil- 
ton, Esq.,«unopened ; '  and  it  was  then  sealed  with  the  doc- 
tor's seal,  as  the  deponent  thinks :  that  the  deponent  does  not 
recollect  that  any  thing  further  passed  on  that  occasion :  that 
either  on  that  occasion  or  the  previous  one,  but  he  thinks  upon 
that  occasion,  he  mentioned  to  the  doctor  his  opinion,  that  a. 
latent  document  of  the  above  description  would  not  avail  him 
with  reference  to  the  object  in  view,  of  obtaining  a  pension 
of  a  widow ;  on  which  the  doctor  remarked,  that  it  might  be 
so,  but  it  could  do  no  harm,  and  might  be  of  use.  Deponent 
retained  the  said  document  in  his  possession  during  Dr.  Ham- 
ilton's life :  that  he  considered  himself  the  holder  of  the  doc- 
ument on  the  doctor's  account  only,  and  he  would  have 
delivered  it  to  him  if  required :  that  when  on  his  death-bed 
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the  doctor  sent  for  the  deponent,  and  put  into  his  hands  a 
deed  of  settlement  which  he  had  executed  some  time  before, 
and  gave  the  deponent  instructions  to  make  some  alterations 
upon  it :  that  the  deponent  took  a  note  of  these  at  the  mo- 
ment, and  prepared  a  codicil  in  terms  of  the  instructions  so 
received,  which  he  took  to  the  doctor's  next  day,  when  it  was 
executed;  and  the  deponent  produces  the  settlement  and 
codicil,  which  is  marked  by  him  and  the  commissioner  as 
relative  hereto.  On  the  jfirst  occasion,  when  the  deponent 
called,  he  saw  the  defenders'  mother,  who  was  with  the  doc- 
tor in  the  bedroom ;  she  left  the  room,  and  the  doctor  then 
said  she  was  the  person  the  deponent  knew  about,  and 
*  332  *  reminded  the  deponent  of  the  letter  of  acknowledg- 
ment, and  requested  the  deponent  to  give  it  to  her  in 
the  event  of  hb  death ;  and  the  doctor  afterwards,  upon  the 
defenders'  mother  returning  to  the  room  on  that  day,  or  on 
the  occasion  when  the  deponent  got  the  codicil  executed  on  the 
following  day,  repeated,  in  her  presence,  his  request  that 
the  deponent  should  deliver  the  acknowledgment  to  her  in 
the  event  of  his  death :  that  the  precise  words  used  by  the 
doctor  the  deponent  cannot  recollect ;  but  they  were  to  this 
effect,  that,  addressing  the  deponent,  he  said,  ^  You  know  you 
have  a  letter  addressed  to  May,'  meaning  the  defenders' 
mother,  '  and  you  will  give  it  to  her  after  all  is  over  with 
me.'  Nothing  passed  in  the  presence  of  the  defenders' 
mother  intimating  the  nature  or  contents  of  the  said  letter. 
The  doctor  was  quite  aware  that  he  was  dying."     • 

On  cross-examination  he  stated,  that  he  became  acquainted 
with  the  pursuer  long  before  he  became  acquainted  with  Dr. 
Hamilton,  and  the  pursuer  introduced  the  doctor  to  the  de- 
ponent: that  from  that  time  they  met  frequently,  but  no 
great  friendship  or  intimacy  subsisted  between  them :  that 
shortly  after  the  deponent's  introduction  the  deponent  called 
once  or  twice  upon  the  doctor,  at  his  house  in  Prince's  Street, 
where  his  sisters  also  lived :  that  he  never  was  in  any  other 
house  where  the  doctor  resided,  except  upon  the  occasions 
above  deponed  to,  on  his  last  illness :  that  prior  to  1816,  the 
deponent  had  acted  as  the  pursuer's  agent,  and  the  doctor 
certainly  knew  that  the  deponent  was  the  pursuer's  man  of 
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business:  that  September,  1817,  the  date  of  the  letter  of 
acknowledgment,  is  the  true  date,  or  about  it,  of  the  inter- 
view with  Dr.  Hamilton,  when  the  document  was  delivered 
to  the  deponent :  that  he  cannot  saj  whether  his  books 
*  contain  any  entry  relative  to  the  bond  of  caution  re-  *  883 
ferred  to,  and  he  is  sure  there  is  none  as  to  the  letter 
of  acknowledgment:  that  no  one  was  present  when  the  letter 
was  deposited  with  the  deponent,  and  the  deponent  was  not 
aware  that  any  other  person  was  cognizant  of  the  letter,  ex- 
cept the  deponent  and  the  doctor,  and,  as  the  deponent  sup- 
posed, .the  defenders'  mother  herself;  and  the  deponent's 
reason  for  this  supposition  was,  that  when  he  was  stating  to 
the  doctor  his  opinion  that  the  acknowledgment  would  not 
avail,  the  doctor  remarked,  that  it  would  please  and  satisfy 
her:  that  the  deponent  considered  the  depositation  of  the 
letter,  and  all  that  passed  about  it,  as  confidential,  and  never 
mentioned  it  to  any  one :  that  when,  on  the  doctor's  last  ill- 
ness, he,  in  the  defenders'  mother's  presence,  requested  the 
deponent,  when  all  was  over  with  him,  to  deliver  the  ac- 
knowledgment to  the  defenders'  mother,  the  doctor  said  this 
aloud,  with  the  apparent  intention  that  it  should  be  heard  by 
the  defenders'  mother,  and,  as  the  deponent  understood,  in 
order  that  there  might,  be  an  acknowledgment  by  the  de- 
ponent in  her  presence,  that  he  was  possessed  of  the  letter : 
that  the  deponent's  impression  certainly  was,  that  the  de- 
fenders' mother  knew  that  a  letter,  declaring  her  to  be  the 
doctor's  wife,  had  been  placed  in  the  deponent's  custody." 

In  a  will  made  in  1820,  Dr.  Hamilton  described  the  parties 
as  *\Mary  Hamilton  and  Janet  Hamilton,  my  daughters,  and 
May  Clark  their  mother ; "  and  in  a  codicil  made  in  1823,  a 
few  days  before  his  death,  he  called  them  *^  May  Clark,  and 
my  four  children  by  her,  now  in  life." 

The  defenders,  in  order  to  show  what  had  been  Mr. 
Dickie's  impression  and  his  conduct  at  the  time  of 
the  death  of  Dr.  Hamilton,  put  in  evidence  a  *  letter,  *  334 
dated  the  11th  of  March,  1823,  and  written  by  him  to 
Mr.  Campbell,  the  army  agent,  announcing  that  event,  and  in 
which  he  thus  expressed  himself  on  the  subject  of  Dr.  Hamil- 
ton's family :  "  Mr.  Bowie  has  probably  informed  you  that 
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the  late  Mr.  Hamilton  has  left  a  widow  and  four  children ; 
and  as  they  have  little  else  to  depend  on,  his  friends  are  de- 
sirous of  obtaining  the  usual  government  pension  for  them. 
It  is  proper  to  mention  that  Mr.  Hamilton  was  not  married 
according  to  the  rites  of  the  church,  but  the  lady  holds  a  let- 
ter from  him,  written  upwards  of  five  years  ago,  declaring 
her  to  be  his  wife ;  since  which,  they  have  chiefly  resided 
together,  two  of  the  children  have  been  bom,  and  she  was 
considered  in  the  neighbourhood  by  habit  and  repute  as  his 
wife;  which,  by  our  law,  constitutes  a  legal  marriage,  en- 
titling the  widow  and  children  to  all  their  legal  rights." 
Other  letters  of  a  similar  import  were  given  in  evidence. 

The  Lord  Ordinary,  on  the  27th  of  February,  1889,  pro- 
nounced an  interlocutor  in  favour  of  the  appellant.  The 
respondents  carried  the  case  before  the  Judges  of  the  first 
division  of  the  Court  of  Session,  when  their  Lordships  unani- 
mously delivered  a  judgment  by  which  they  altered  the  inter- 
locutor of  the  Lord  Ordinary,  and  assoilzied  the  respondents, 
with  expenses—This  was  the  judgment  appealed  against. 

The  Solicitor-O-eneral  and  Mr.  S.  Gordon  (^Mr,  Bruce  was 
with  them),  for  the  appellant.  —  The    question   here    is, 
whether  there  has  been  a  perfect  act  of  marriage.    In  or- 
der to  establish  such  an  act  there  .must  have  been  mutual 
consent,  and  this  consent  must  have  been  properly  expressed 
by  the  one  to  the  other  at  some  time  during  the  life  of  the 
parties.     That  was  not  so  here,  and  the  act. done  does 
*  835    not  amount  to  *  an  act  of  marriage.     Try  it  by  this 
test :  Suppose  either  of  the  parties  had,  after  this  act, 
married  another  person  in  a  regular  manner,  would  such  mar- 
riage have  amounted  to  bigamy  ?    Or  again,  would  what  was 
done  have  enabled  either  of  the  parties  to  obtain  from  the 
Courts,  in  a  hostile  suit,  a  declarator  of  marrit^e  during  the 
life  of  the  other  party  ?    It  is  submitted  that  both  these  ques- 
tions must  be  answered  in  the  negative.     It  is  plain  that  Dr. 
Hamilton  did  not  choose  to  do  any  thing  which  would  fix  on 
him  during  his  life  the  liabilities  of  marriage  ;  his  desire  was 
merely  to  do  that  which  would  provide  for  this  woman  after 
his  death.    The  scheme  was  a  mere  fraud  on  the  public. 
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[Lord  C ampbexl.  —  It  was  not  only  a  fraud  on  the  public* 
but  an  injury  to  the  pursuer ;  for  the  woman  could  not  be 
considered  a  widow  unless  she  had  been  a  wife ;  and  if  so» 
his  rights  were  thereby  affected. 

The  Lobd  Chancellob.  —  And  whatever  reserve  there  was 
in  his  mind,  if  what  he  did  appeared  to  be  an  act  of  marriage* 
and  was  accepted  by  her  as  such,  his  mental  reservation  would 
make  no  difference  in  the  matter.] 

That  is  so,  and  that  gives  rise  to  the  second  ground  6f  ar- 
gument ;  namely,  that  she  did  not  accept  this  as  an  act  of 
marriage.    There  is  no  evidence  that  she  knew  of  the  paper 
haying  been  written.    There  is  no  evidence  that  the  paper 
was  ever  delivered  to  her.    The  case  of  FuUarton  v.  Ander- 
fon  (a)  is  relied  on  as  to  this  part  of  the  case.     It  establishes  . 
the  doctrine  that  written  declarations  of  marriage  found  in 
the  man's  repositories,  and  never  proved  to  have  been  com- 
municated, are  not  sufficient  to  constitute  marriage.     It  was 
there  said  that  there  must  be  an  explicit  act  of  acceptance  on 
her  part ;  for  that  while  the  letter  remained  in  the  man's 
custody,  and  without  knowledge  and  acceptance  *  by    *  336 
the  woman,  it  was  revocable  by  him,  and  was  there- 
fore not  binding  on  either  party. 

[Lord  Campbell.  —  But  if  once  a  present  marriage  is  con- 
stituted, it  will  make  no  difference  that  the  paper  remains  in 
the  man's  custody.] 

It  is  clear  that  there  was  no  such  constitution  of  marriage 
here ;  had  there  been,'  he  would  have  called  her  his  wife  in 
his  will  and  codicil.  It  cannot  be  supposed  that  he  would  on 
his  death-bed  describe  his  children  in  the  way  in  which  ille- 
gitimate children  are  described,  and  their  mother  by  her 
maiden  name,  had  any  valid  act  of  marriage  ever  been  con- 
stituted between  them.  The  evidence  here  goes  to  show 
that,  with  a  view  to  prevent  its  constituting  a  contract  of 

(a)  Morr.  12000. 
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marriage,  the  paper  was  not  delivered  to  her.  The  Judges 
in  the  Court  below  spoke  of  this  as  a  contnyance  to  cheat 
the  woman,  but  it  was  not  so. 

[The  Lord  Chancellor.  —  Part  of  the  evidence  is,  that 
the  doctor  said  to  Dickie,  "  At  all  events,  it  cannot  do  harm ; 
it  will  please  and  satisfy  her.''  Does  that  show  an  intention 
to  cheat  her  ?  It  tends  to  prove  that  she  knew  of  the  paper ; 
how  else  could  she  be  pleased  and  satisfied  with  it  ?] 

That  depends  upon  the  question  whether  it  was  to  please 
and  satisfy  her  as  a  contract  of  marriage,  or  as  the  means  of 
getting  a  pension.  It  does  not  show  that  she  knew  of  the 
paper  at  the  time.  There  is  no  trace  of  any  demand  by  her 
of  an  acknowledgment  of  marriage.  Had  there  been  any 
such  thing,  and  had  he  endeavoured  to  defraud  her,  that 
would  have  been  a  different  thing ;  but  there  is  none.  There 
is  no  evidence  here  of  the  woman  having  seen  the  paper,  nor 
of  her  having  had  even  legal  possession  of  it.  Dickie  was 
not  the  agent  of  the  woman,  but  of  the  man ;  he  was,  there- 
fore, not  the  custodier  of  the  paper  on  her  account,  but  on 
the  account  of  Dr.  Hamilton.  Why  was  Dickie  to 
*  887  keep  the  paper,  and  only  to  deliver  it  in  the  *  event  of 
the  doctor's  death,  if  that  paper  was  to  be  treated  as 
having  constituted  a  marriage  ever  since  1817  ?.  She  was  told 
of  it  at  the  time  of  the  death ;  a  fact  which  renders  it  prob* 
able  that  she  did  not  know  of  it  before.  There  was  no  mar- 
riage here.  It  is  true  that  a  marriage  may  be  easily  made  in 
Scotland,  but  MNeil  v.  Ma€gregor(a)  shows  that,  however 
easily  it  may  be  made  there,  it  must  be  the  result  of  the  free, 
full,  and  deliberate  consent  of  both  parties ;  which  certainly 
did  not  exist  in  this  case. 

Mr.  Pemberton  and  Mr.  Kelly ^  for  the  respondents.  —  This 
paper  is  itself  a  marriage,  or,  at  the  very  least,  evidence  of  a 
marriage  made  long  before  between  these  parties.  All  that 
was  done  is  easily  accountable  by  the  fact  of  the  poverty  and 

(a)  1  Dow  &  C.  208. 
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pride  of  Dr.  Hamilton.  He  desired  to  continue  to  mrx  with 
the  society  to  which  he  had  been  accustomed :  as  a  bachelor 
he  could  do  so ;  as  a  married  man  he  could  not,  for  his  means 
were  not  sufficient :  he  chose,  therefore,  to  keep  his  marriage 
a  secret,  and  he  was  the  more  impelled  to  do  so  as  it  might 
not  have  been  agreeable  to  his  relatives,  who  were  better  off 
in  the  world  than  himself,  and  from  whom  he  had  expecta- 
tions. He  married  the  woman,  but  would  not  let  the  mar- 
riage be  made  public.  He  desired  to  please  and  satisfy  her 
by  giving  her  this  document ;  but  having  given  it  her,  he 
deposited  it  with  his  agent  to  keep  till  his  death.  That  agent 
was  not  the  agent  of  the  husband  as  contradistinguished  from 
the  wife ;  for  when  that  paper  was  given,  there  ceased  to  be 
any  difference  of  interest  between  them.  Dickie  was  the 
agent  of  both  parties  for  the  purpose  of  the  custody  of  that 
paper.  The  explicit  assent  of  the  woman  may  be  proved  as 
clearly  by  circumstances  as  by  a  declaration,  and  here 
the  *  circumstances  do  prove  it.  After  the  date  of  the  *  338 
paper  which  was  given  to  please  and  satisfy  her,  she 
Uved  with  him  as  his  wife,  and  all  the  neighbours  believed 
them  to  be  man  and  wife.  Up  to  that  time  he  had  merely 
visited  her,  but  at  that  time  and  thenceforward  they  lived 
together,  and  had  the  repute  of  man  and  wife.  The  assent 
may  be  inferred  from  circumstances.  Honeyman  v.  Camp* 
beU.  (a)  Lord  Chancellor  Brougham  there  says :  '^  Consent 
alone  makes  the  marriage  ;  and  there  are  three  ways  in  which 
that  consent  may  be  proved.  The  first  is  consent  in  teicUper 
verba  de  prcesenti;  secondly,  consent  partly  by  the  presump- 
tion of  law  and  partly  in  fact,  as  when  the  parties  live  to- 
gether as  married,  and  are  in  habit  and  repute  husband  and 
wife."  The  rule  thus  stated  is  founded  on  the  doctrine 
deduced  by  Lord  Stowell  from  the  Scotch  authorities  in 
Balrymple  v.  Dalrymple,  (6)  and  stated  in  Stair  (o)  and 
Erskine.  {d)  The  man  here  had  the  strongest  motives  fcr 
concealing  the  marriage,  but  he  had  none  whatever  for  not 
contracting  it.     Did  he  so  contract  it?     There  can  be  no 

(a)  2  Dow  &  C.  281.  (6)  2  Hagg.  Cons.  Rep.  58. 

(e)  Inst.  Ub.  1,  tit.  4,  §  6.  (</)  Bk.  1,  tit.  6,  §  6. 
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doubt  on  the  eyidence  that  he  did ;  that  he  wrote  the  letter, 
that  he  communicated  it  to  the  woman,  and  then  deposited  it 
with  Dickie,  for  the  double  purpose  of  concealment  and  safety. 
That  the  woman  must  have  known  of  the  paper  is  clear ;  for 
otherwise  where  is  the  meaning  to  be  attached  to  the  phrase 
found  in  Dickie's  evidence,  that  it  would  please  and  satisfy 
her  ?  How  could  she  be  pleased  and  satisfied  with  a  thing, 
of  the  existence  of  which  she  had  no  knowledge  ? 

[Lord  Brougham.  —  It  depends  on  the  waj  in  which  it 
was  known  to  her.    If  known  to  her,  and  she  assented  to  it 

in  the  usual  way,  that  is  a  marriage  ;  but  if  known  to 
•  839    her,  and  *  she  assented  to  it  merely  for  the  purpose  of 

gaining  a  pension,  that  is  not  a  marriage.] 

• 

It  is  impossible  to  conceive  such  an  assent.  The  pensiozi 
would  not  be  gained  without  the  marriage,  and  no  one  can 
doubt  that,  under  the  circumstances  in  which  this  woman  was 
placed,  the  assent  would  be  to  the  contract  and  not  to  the 
fraud  ;  and  the  more  so,  as  the  purpose  of  the  supposed  fraud 
would  be  defeated  if  the  contract  of  marriage  was  not  a  valid 
one.  There  is  every  reason  to  believe  that  she  knew  of  the 
paper,  and  that  she  assented  to  it  as  a  contract  of  marriage, 
though,  to  gratify  her  husband  and  in  the  hope  of  gaining  a 
benefit  for  her  children,  she  consented  to  keep  the  marrii^e  a 
secret  from  her  husband's  relations.  The  paper  was  then 
delivered  to  Dickie  for  safe  custody,  and  perhaps  also  for  the 
purpose  of  securing  corroborative  testimony;  he  must  be 
considered  her  agent  for  these  purposes. 

■ 

[Lord  Campbell.  —  By  the  law  of  Scotland,  a  contract  of 
this  sort  need  not  be  delivered  in  the  same  manner  as  a  deed 
must  be  in  England.] 

Then  all  the  conditions  are  fulfilled  which  make  this  a 
valid  marriage,  and  the  judgment  of  the  Court  below  must 
be  affirmed. 

The  Solicitor- Q-eneral J  in  reply.  —  There  is  no  sufficient 
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evidence  here  of  knowledge  of  the  paper,  and  assent  to  it^ 
by  the  woman.  The  whole  case  on  her  part  depends  on 
inference  ;  and  on  inference  alone  this  House  will  not,  after 
the  death  of  one  of  the  parties,  declare  a  marriage  to  have 
been  constituted. 

August  9. 

The  Lord  Chancellob.  —  My  Lords,  this  was  an  action 
brought  by  the  pursuer,  for  the  purpose  of  obtaining  a 
declaration  of  the  ill^itimacy  of  the  *  defenders,  on    *  340 
the  ground  of  their  parents  not  havmg  been  married. 
The  Lord  Ordinary  pronounced  an  interlocutor  against  the 
legitimacy,  from  which  interlocutor  there  was  an  appeal  to 
the  Court  of    Session  ;   and  after  argument,  the   Court   of 
Session,   by  a  unanimous   judgment,  reversed   the  decision 
of  the  Lord  Ordinary.    From  that  judgment  of  the  Court  of 
Session  an  appeal    has   been  brought  to    your  Lordships' 
House. 

My  Lords,  there  was  one  ground  insisted  upon  on  the  part 
of  the  defenders,  that  has  utterly  failed,  —  I  mean  the  ground 
of  defence  resting  upon  habit  and  repute.  The  evidence  of 
habit  and  repute  was  conflicting  and  divided  to  a  great  ex* 
tent;  and  it  is  impossible,  therefore,  that  evidence  of  that 
description  could  be  made  the  foundation  of  a  decision  estab- 
lishing the  status  of  marriage.  That  part  of  the  case,  stand- 
ing by  itself,  may  be  left  out  of  our  consideration. 

The  question,  therefore,  rests  solely  upon  a  document 
amounting  to  an  acknowledgment  of  marriage,  and>  the 
evidence,  principally  of  Mr.  Dickie,  connected  with  that 
document. 

The  facts  of  the  case,  for  the  purpose  of  introducing  that 
evidence,  are  very  shortly  these :  Dr.  Archibald  Hamilton 
Iiad  been  a  surgeon  in  the  army.  About  the  year  1814  he 
retired  from  the  service.  He  was  in  very  humble  circum- 
stances, and  went  to  reside  at  Edinburgh.  He  lived  for  a 
^^osiderable  time  with  his  sisters  in  that  city.  During  that 
tune  he  formed  a  connection  with  a  woman  in  an  inferior 
wndition  of  life,  of  the  name  of  May  Clark,  who  lived  in 
^e  Canongate,  and  by  whom  he  had  two  children.    Those 
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children  were  avowedlj  illegitimate.    He  was  obliged  to  give 
security  to  the  district  or  the  parish  for  their  support. 

*  341       *  But  about  the  year  1817,  in  the  month  of  May  in 

that  year,  a  considerable  alteration  took  place  in  his 
position,  —  in  his  mode  of  living.  He  left  the  residence  of  his 
sisters,  and  took  a  house,  or  apartments  consisting  of  two  or 
three  rooms,  in  Brown  Street,  in  the  Pleasance,  and  removed 
there.  May  Clark  removed  from  the  Canongate,  with  the 
children,  and  lived  with  him  in  Brown  Street.  He  resided 
there  for  three  years,  and  lived  afterwards,  I  think,  in  the 
Cross  Causeway,  and  subsequently  to  that  in  St.  Leonard's, 
and  in  the  year  1823  he  died.  From  the  time  that  he  removed 
to  Brown  Street,  he  constantly  lived  with  May  Clark  and 
with  the  children,  and  subsequently  to  that  removal  he  had 
two  other  children,  —  two  sons,  twins,  —  and  the  four  are  the 
defenders  in  this  action,  the  respondents  in  this  appeal. 

I  have  mentioned  that,  in  the  month  of  May,  1817,  he  went 
to  Bi-own  Street,  and  he  was  accompanied,  as  I  have  stated, 
at  this  time  by  May  Clark  and  the  children.  Very  shortly 
after  that  period,  he  applied  to  Mr.  Dickie,  a  writer  to  the 
signet,  with  whom  he  was  in  some  way  connected  through 
his  brother,  the  present  pursuer,  who  had  employed  him  in 
his  profession.  He  applied  to  Mr.  Dickie  for  the  purpose  of 
obtaining  a  writing  by  which  May  Clark  should  be  secured  a 
pension,  as  the  widow  of  an  army  surgeon,  in  the  event  of  his 
death.  Mr.  Dickie  informed  him  that  that  could  not  be  done, 
unless  he  married  her.  To  that  he  replied,  that  he  never 
would  do  that.  But,  however,  after  a  little  time,  he  said  to 
Dickie,  "I  wish  you  would  draw  me  out  the  form  of  an 
acknowledgment  of  marriage  between  me  and  May  Clark ; " 
and  he  added,  ^^  it  will  please  and  satisfy  her."  Mr.  Dickie 
accordingly  drew  out  such  a  form  of  acknowledgment ;  and 
having  obtained  that,  he  took  his  leave. 

*  342       *  In  about  a  week  or  fortnight  afterwards  he  re- 

turned to  Mr.  Dickie,  with  an  acknowledgment  in  his 
own  handwriting,  in  these  terms :  ^^  To  May  Clark.  Edin- 
burgh, September  26,  1817.  My  dearest  May,  —  I  hereby 
solemnly  declare  that  you  are  my  lawful  wife ;  though,  for 
particular  reasons,  I  wish  our  marriage  to  be  kept  private  for 
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the  present.  I  am,  your  affectionate  husband,  Abchibald 
Hamilton."  And  it  was  addressed  on  the  back  to  ^'  Mrs.  A. 
Hamilton,  Brown  Street,  Pleasance."  He  delivered  this  to 
Mr.  Dickie,  requesting  Mr.  Dickie  to  take  care  of  it ;  to  show 
it  to  nobody ;  and  to  taka  care  that,  in  the  event  of  his  (Dickie's) 
death,  it  should  come  into  no  person's  possession  but  that  of 
himself,  Mr.  Hamilton.  Accordingly  Dickie  put  this  paper  in 
an  envelope,  sealed  it  up,  and  indorsed  it  in  these  terms :  '^  To 
be  delivered  into  the  hands  of  Archibald  Hamilton,  Esq.,  un- 
opened." Mr.  Dickie  expressed  an  opinion  that  a  secret  trans- 
action of  this  nature  would  not  be  sufficient  to  entitle  the 
widow  to  the  pension.  To  which  Mr.  Hamilton  replied,  "  At 
aU  events,  it  can  do  no  harm." 

Now,  stopping  there  for  the  present,  the  main  question  is 
this,  —  Was  this  paper  shown  to  May  Clark  ?  It  was  written 
for  the  purpose  of  pleasing  and  satisfying  her.  The  inference, 
therefore,  from  that  declaration  (and  it  must  be  remembered 
that  Mr.  Dickie  is  an  unwilling  witness  on  the  part  of  the  de- 
fenders), the  inference  from  that  declaration  would  be  that  it 
was  shown  to  her.  I  think,  looking  at  the  style  of  the  paper, 
and  the  terms  of  it,  the  strong  probability  is  that  it  was  shown 
to  her.  But  I  think  the  case  does  not  rest  there,  with  respect 
to  its  having  been  communicated  to  May  Clark ;  because, 
upon  the  death-bed  of  Dr.  Hamilton,  Mr.  Dickie  attended  to 
write  his  codicil ;  and  upon  that  occasion  May  Clark, 
*  the  mother  of  the  defenders,  being  present,  he  said  *  343 
to  Mr.  Dickie,  "  You  know  you  have  a  letter  from  me, 
addressed  to  May  Clark.  Upon  my  death,  when  all  is  over 
with  me,  you  must  deliver  it  to  her."  Mr.  Dickie  says,  from 
the  manner  in  which  he  expressed  himself,  he  understood  that 
Dr.  Hamilton  wished,  in  the  presence  of  May  Clark,  to  obtain 
from  him  an  acknowledgment  that  he  was  still  in  possession  of 
that  paper.  May  Clark  made  no  observation  as  to  the  letter, 
did  not  ask  what  it  related  to,  or  what  the  contents  of  it  were. 
This  leads,  therefore,  to  the  inference  that  she  knew  what  the 
paper  was,  and  that  this  was  done  to  satisfy  her  at  that  period 
that  this  gentleman,  Mr.  Dickie,  still  continued  in  possession 
of  that  acknowledgment. 

Again,  there  is  another  circumstance  that  is  material  to  be 

[297] 


*848  CASES  IK  THE  HOUSE  OF  LORDS. 

adverted  to.  After  the  death  of  Dr.  Hamilton,  Mr.  Dickie 
attended  at  the  funeral,  and  produced  a  settlement  and  a 
codicil,  which  was  read  in  the  presence  of  May  Clark  and 
some  of  the  members  of  the  family ;  and  also  produced  this 
paper  and  read  it.  Mr.  Dickie  says*  he  does  not  recollect 
that  he  read  it ;  but  Mr.  Harvey,  a  writer  to  the  signet,  whose 
diary  was  produced,  which  diary,  according  to  the  law  of 
Scotland,  would  be  evidence,  states  that  it  was  read.  It  does 
not  appear  that  May  Clark  expressed  any  surprise,  but  re- 
ceived it  as  a  circumstance  that  she  was  already  acquainted 
with.  Now,  these  circumstances  lead  me  to  the  conclusion 
that  the  strong  probability  is  that  this  paper  was  from  the 
first  communicated  to  May  Clark.  If  it  was  communicated  to 
her,  and  she  assented  to  it,  and  she  continued  to  cohabit  with 
him  to  the  time  of  his  death,  and  had  by  him  children,  there 
can  be  no  doubt  that  by  the  law  of  Scotland  that  would  be  a 

marriage. 
*  344  *  But  then  it  is  said  (and  that  was  one  of  the  main 
arguments  in  the  case),  that  this  paper  was  never  de- 
livered ;  that  it  was  never  out  of  the  possession  of  the 
party  (Dr.  Hamilton)  ;  that  Mr.  Dickie  took  it  as  his 
agent,  and  held  it  as  his  agent ;  that  Mr.  Dickie's  posses- 
sion, therefore,  was  his  possession,  and  that  the  instrument, 
therefore,  was  wholly  inoperative.  But  if  the  paper  was 
shown  to  Mrs.  Hamilton,  and  she  assented  to  it,  and  she 
afterwards  cohabited  with  him  upon  the  footing  of  that 
paper  and  upon  the  foundation  of  it,  then  she  had  an  in- 
terest in  that  paper.  Had  it  remained  in  the  possession  of 
Dr.  Hamilton,  and  not  been  delivered  to  Mr.  Dickie,  he  would* 
have  held  it  for  himself  and  as  trustee  for  her  ;  and  when  it 
was  handed  over  to  Mr.  Dickie,  though  he  stood  in  the  first 
instance  as  agent  of  Dr.  Hamilton,  he  would,  so  far  as  the 
possession  of  this  paper  was  concerned,  have  held  it  as  agent 
for  both  of  them ;  as  agent  for  him  and  as  trustee  for  her. 
Therefore  I  apprehend  that  if  we  come  to  the  conclusion  that 
this  paper  was  communicated  to  her  and  she  assented  to  it 
(and  if  it  was  communicated  to  her,  no  person,  knowing  the 
evidence,  can  for  a  moment  doubt  that  she  did  assent  to  it), 
that,  under  these  circumstances,  would  constitute  a  marriage. 
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It  is  Yeiy  material  to  consider  in  what  light  Mr.  Dickie  viewed 
the  transaction  immediately  after  the  death  of  Dr.  Hamilton. 
He  wrote  a  letter  on  the  subject  of  it  to  the  present  pursuer, 
and  represented  it  as  a  legal  binding  marriage.     That  letter  is 
not  forthcoming.    It  is  not  produced  among  the  documents, 
and  we  do  not  know  therefore  the  precise  terms  of  that  let- 
ter ;  but  we  have  the  answer  of  the  pursuer  to  the  letter ; 
we  have  two  letters  written  after  that  letter  was  received,  re- 
ferring to  it ;  and  it  is  quite  obvious  from  those  letters 
that  Mr.  Dickie  had  *  represented  to  the  pursuer  that  the   *  845 
marriage  was  a  legal  binding  marriage  according  to  the 
law  of  Scotland.     At  a  subsequent  period,  he,  being  connected 
with  the  purouer,  seems  to  have  altered  his  opinion,  and  has 
styled  it  a  pretended  marriage.    But,  taking  all  the  circum- 
stances of  the  case  into  consideration,  I  agree  entirely  with 
what  was  expressed  so  strongly  by  the  Judges  of  the  Court 
of  Session,  that  his  evidence,  as  far  as  it  goes  against  the 
defenders,  is  to  be  received  with  great  suspicion  and  caution  ; 
for  he  not  only,  immediately  after  Dr.  Hamilton's  death,  rej^- 
resented  it  to  the  pursuer  to  be  a  valid  and  binding  marriage, 
but  he  represented  it  to  be  a  valid  and  binding  marriage  to 
Mr.  Campbell ;  for  he  wrote  a  letter  to  Mr.  Campbell,  stating, 
in  terms,  that  by  the  law  of  Scotland  it  was  a  legal  and  bind- 
ing marriage,  which  entitled  her  to  the  widows'  pension  ;  and 
that  letter  was  written  for  the  purpose  of  obtaining  the 
widows'  pension.     I  think  that,  taking  aU  these  circumstances 
into  consideration,  considering  the  relation  in  which  Mr. 
Dickie  stood  to  the  pursuer,  and,  notwithstanding  that  rela- 
tion, his  having  stated  in  his  evidence  that  he  had  no  doubt 
this  letter  was  communicated  to  May  Clark,  we  cannot  but 
come  to  the  same  conclusion  at  which  the  Court  of  Session 
arrived,  that  the  letter  was  communicated  to  her,  and  that  she 
assented  to  it. 

But  it  is  stated  in  the  printed  papers  that  Dr.  Hamilton 
was  a  proud  man,  a  high-minded  man,  and  that  he  never 
would  have  degraded  himself  by  such  a  connection.    But 
*  at  least  this  is  true  and  certain,  that  he  intended  after  his 
death  that  she  should  be  represented  as  his  widow.     He  in- 
tended after  his  death,  therefore,  that  she  should  be  con- 
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sidered  as  having  been  his  Mrife ;  and,  therefore,  his 

*  346    pride  was  suflSciently  satisfied  *  by  concealing,  during 

his  lifetime,  the  circumstance  of  the  marriage,  and  for 
that  purpose  he  took  precautions  which  seem  to  have  been 
sufficiently  effectual. 

Again,  the  same  witnesses  who  represent  him  as  being  a 
high-minded  man,  as  being  a  proud  man,  and  that  he  would 
not  degrade  himself  by  a  connection  of  this  kind,  state  that 
he  was  an  honourable  man ;  and  yet  if  we  are  to  consider  that 
this  was  not  a  marriage,  that  he  was  not  married  to  May 
Clark,  what  is  the  inference  ?  That  he  intended  to  commit  a 
fraud  by  enabling  her  to  represent  herself  as  his  widow,  to 
represent  that  she  had  been  married  to  him,  in  order  that  she 
might  obtain  a  pension.  How  much  easier  is  it  to  reconcile 
the  different  parts  of  this  character  by  assuming,  which  is  the 
probability  and  the  strong  probability  of  the  case,  that  he 
married  her,  that  it  was  his  intention  to  keep  that  marriage 
secret  because  he  knew  it  would  bring  them  into  conflict 
with  his  relations,  and  make  him  the  subject  of  mockery  to 
persons  with  whom  he  was  connected  during  his  lifetime,  but 
that  he  had  no  scruple  whatever  that  it  should  be  avowed 
after  his  death  that  he  had  married  her ;  and  that  by  these 
means,  these  honest  means,  he  would  secure  to  his  widow  a 
pension.  It  appears  to  me  that  that  is  the  true  view  of  the 
case.  That  was  the  view  of  the  tcase  taken  by  the  Court  of 
Session,  and  it  is  the  view  that  I  have  taken  after  a  careful  con- 
sideration of  the  paper  and  of  the  other  evidence  in  the  case. 

There  is  one  observation  made  by  the  Court  of  Session, 

which  I  think  material ;  it  is  a  circumstance  to  lead  us  not  to  - 

view  very  favourably  the  course  of  conduct  pursued  by  the 

present  plaintiff.    No  proceedings  were  instituted  for  a  period 

of  twelve  years  after  the  death  of  Dr.  Hamilton.    Dur- 

*  347    ing  the  whole  *  of  that  period  the  pursuer  lay  by  and 

did  not  question  the  legitimacy.  It  is  not  a  very 
favourable  circumstance  in  support  of  his  claim,  and  it  was 
not  very  just  to  the  defenders,  because  the  effect  of  it  might 
have  been  to  deprive  them  of  evidence  most  material  for  the 
purpose  of  supporting  their  defence.  I  think  that,  under  all 
the  circumstances,  I  shall  be  justified  in  advising  your  Lord* 
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ships  to  confirm  the  unanimous  decision  of  the  Court  of  Ses- 
sion in  this  case,  with  costs. 

Lord  Brougham.  —  My  Lords,  I  entirely  agree  in  the  view 
which  my  noble  and  learned  friend  has  taken  of  this  case,  in 
the  arguments  by  which  he  has  so  clearly  and  satisfactorily 
supported  that  view,  and  in  the  proposition  which  he  has 
made  to  your  Lordships  as  the  result  of  it ;  namely,  to  affirm 
the  present  judgment,  with  the  costs  of  the  appeal. 

My  Lords,  habit  and  repute  being,  as  my  noble  and  learned 
friend  has  stated,  and  for  the  reasons  he  has  assigned,  entirely 
laid  out  of  view  in  the  case,  the  question  really  turns  upon 
that  paper  which  my  noble  and  learned  friend  has  read,  the 
letter  addressed  by  Dr.  Hamilton  to  May  Clark,  in  which,  by 
present  words,  per  verba  de  prcesenti^  he  acknowledges  her  as 
his  wife.  Though  he  gives  that  paper  into  the  hands  and 
into  the  custody  of  his  agent,  Mr.  Dickie,  Mr.  Dickie  keeps  it 
afterwards  in  the  capacity  which,  I  think,  has  been  most 
justly  stated,  and  proved  indeed  by  my  noble  and  learned 
friend,  not  merely  as  the  agent  of  the  bailor,  the  party  giving 
him  the  document,  Dr.  Hamilton,  but  as  in  the  nature  of  a 
trustee,  if  not  agent,  for  May  Clark,  to  whom  the  paper  was 
addressed. 

My  Lords,  it  will  not  be  safe  for  parties,  though 
*that  is  not  the  case  here,  but  it  will  not  be  in  any-  *  848 
wise  safe  for  parties  minded  to  practise  a  fraud  upon 
the  world,  in  Scotland  at  least,  to  hold  themselves  out  as  roan 
and  wife,  much  less  to  execute  an  instrument  in  which  they 
are  represented  as  taking  one  another  as  man  and  wife,  and 
yet  to  say  and  to  rely  upon  that  assertion,  and  even  to  afford 
proof  of  it  by  acts  done  at  the  time,  and  declarations  contem- 
poraneously made,  that  they  did  not  intend  this  as  a  real 
marriage,  but  only  as  a  fraud  upon  the  community  by  repre- 
senting themselves  as  married  persons  for  any  purpose  which 
they  might  have  in  view.  I  give  no  opinion  as  to  what 
would  be  the  law  in  that  case,  though  I  may  have  very  little 
doubt  about  it.  Suffice  it  to  say,  that  it  would  not  be  safe 
for  parties  to  attempt  any  such  thing,  expecting  thereby  to 
release  themselves  from  the  matrimonial  obligation.    But  that 
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is  not  this  case.  The  only  question  here  is,  did  both  parties 
concur ;  was  this  letter  known  to  May  Clark,  and  did  she  (for 
that  is  no  doubt  essential)  in  reality  assent  to  the  contract 
which  this  letter  purports  to  make  between  her  and  Dr. 
Hamilton  ?  For  it  is  perfectly  clear,  I  hold  it  to  be  past  all 
doubt,  in  Scotland  at  least,  that  if  a  man  says  to  a  woman, 
^^  I  take  you  for  my  wife,"  and  she  assents  and  says,  ^^  I  take 
you  for  my  husband,"  she  really  intending  (the  case  I  have 
already  put  is  that  of  neither  party  intending  marriage,  but 
both  concurring  in  a  fraud),  but  she  really  intending  to  take 
him  for  her  husband,  though  he  may  all  the  while  only  intend 
to  deceive  her  or  to  deceive  the  world,  or  to  practise  a  fraud 
for  any  piirpose,  it  is  past  all  doubt  that,  she  receiving  the 
proposition  and  really  assenting  to  it,  he  shall  not  be  heard  to 
say  that  he  did  not  mean  it.  He  has  contracted  a 
*  349  marriage  with  her  as  completely  as  if  he  had  *  reaUy 
intended  to  contract  it,  and  not  merely  attempted  to 
compass  a  fraud.     « 

But  it  is  said  that  the  only  object  was  to  obtain  a  pension  for 
her  by  making  her  his  widow,  whom,  during  his  Life,  he  did 
not  intend  to  make  his  wife.  The  answer  to  that  is,  that  he 
could  only  make  her  his  widow  and  give  her  those  rights  after 
his  death  by  making  her  his  wife;  and  then  the  question 
comes  round  again  to  this,  did  she  receive  this  paper,  and, 
receiving  it,  did  she  give  her  sanction  to  it  ? 

Now,  my  Lords,  I  take  the  evidence  to  be  quite  clear  that 
she  must  have  received  this  paper.  In  addition  to  the  cir- 
cumstances referred  to  by  my  noble  and  learned  friend,  which 
prove  that,  it  is  proved  by  what  passed  at  the  time,  and  is  no 
matter  of  dispute ;  for  when  it  was  said,  '^  If  you  do  not  mean 
it  as  a  marriage  it  will  have  no  effect,"  his  answer  was,  '^  Never 
mind ;  it  will  please  and  satisfy  her."  How  could  it  please 
and  satisfy  her,  unless.it  was  communicated  to  her?  And 
whether  it  was  communicated  by  actually  putting  the  paper 
into  her  own  hands  that  she  might  peruse  it,  or  by  reading  it 
over  in  her  presence,  or,  after  haviug  written  it  and  given  it 
to  Mr.  Dickie  as  a  kind  of  common  agent  between  them,  by 
his  holding  it  and  communicating  the  contents  to  her,  the 
declaration,  at  the  time,  that  it  would  please  and  satisfy  her, 
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dearly  shows  that  it  was  intended  that  in  one  way  or  other 
she  should  come  to  the  knowledge  of  the  contents.  In  either 
way  the  declaration  of  marriage  was  communicated  to  her, 
and  the  whole  evidence  in  the  case  leaves  it  perfectly  clear 
that  she  must  have  assented  to  it.  Indeed,  the  presumption 
would  be  so  strong  that  she  would,  in  those  circumstances, 
give  her  ready  and  immediate  assent  to  it,  that  it 
would  require  strong  proof  to  the  contrary,  *  strong  *  860 
proof  of  refusal  and  dissent,  to  make  it  possible  to 
credit  the  assertion,  if  indeed  that  were  made  (I  doubt  its 
ever  having  been  made),  that  if  the  knowledge  of  its  con- 
tents, on  her  part,  is  admitted,  either  by  delivery  or  by  read- 
ing it  to  her,  or  by  perusal  of  it,  she  did  not  at  once  assent 
to  take  him  for  her  husband. 

My  Lords,  a  good  deal  of  observation  was  made  upon  the 
evidence  of  Mr.  Dickie.  I  do  not  approve  of  the  conduct  of 
that  gentleman;  much  the  reverse.  I  agree  in  much  that 
was  said  respecting  him  in  the  Court  below ;  but  at  least  we 
are  entitled  to  believe  those  parts  of  his  statement  which 
receive  confirmation  from  the  strong  probabilities  of  the  case, 
the  circumstances  of  the  parties,  and  other  evidence  existing 
in  the  cause  ;  and  I  believe  it  so  far  as  to  credit  what  he  says 
with  respect  to  the  knowledge  intended  to  be  conveyed  to 
May  Clark.  But  I  also  cannot  lay  out  of  mind  the  circum- 
stance that  he,  being  a  man  of  business,  a  professional  man, 
and  knowing,  as  every  person  in  the  profession  generally 
knows,  what  the  Scotch  marriage  law  is,  treated  it  as  a  mar- 
riage for  a  certain  time  at  least,  and  that  he  could  not  so  have 
treated  it  unless  the  paper  had  come  to  the  knowledge  of 
May  Clark,  and  by  her  been  assented  to.  It  clearly  proves 
to  me  that  he  knew  she  had  known  of  it,  and  that  he  like- 
wise knew  she  had  assented  to  it.  Upon  the  whole,  therefore, 
my  Lords,  I  am  of  opinion  that  the  judgment  of  the  Court 
below  is  right;  and  that,  in  the  terms  of  my  noble  and 
learned  friend's  proposition  to  your  Lordships,  that  judgment 
sbould  be  affirmed,  with  the  costs  of  the  appeal. 

Lord  Campbell.  —  My  Lords,  I  am  entirely  of  the  same 
opmion  with  my  noble  and  learned  friends  who  have  pre- 
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*  351    ceded  me.     I  have  considered  this  case  with  *  very 

great  attention.  To  induce  one  to  do  that,  it  was  not 
at  all  necessary  to  be  told  that  a  Scotch  peerage  was  involved 
in  the  question.  It  was  enough  to  consider  that  the  legiti- 
macy of  the  children  and  the  status  of  a  respectable  woman, 
who  had  appeared  in  the  world  as  the  legitimate  children  and 
as  the  wife  of  Dr.  Hamilton  for  twelve  years,  was  to  be  de- 
cided by  a  judgment  of  your  Lordships'  House. 

Now,  my  Lords,  the  amis  being  upon  the  pursuer,  I  think 
that  he  has  discharged  himself  of  that  in  the  first  instance, 
by  showing  that,  down  to  the  year  1816,  Dr.  Archibald  Ham- 
ilton and  May  Clark  certainly  lived  together  without  being 
married,  and  that  the  two  children  who  were  then  bom  were 
living  with  them.  The  onits  is  thus  cast  upon  the  defenders ; 
but  I  think  that  they  have  effectually  supported  that  aniLS. 

They  first  relied  upon  habit  and  repute.  I  agree  entirely 
that  that  cannot  be  justly  relied  upon.  The  marriage  law  of 
Scotland  is  so  exceedingly  well  settled,  that  I  need  not  remind 
your  Lordships  that  habit  and  repute,  to  constitute  a  mar- 
riage, must  be  uniform ;  the  acts  of  the  spouses  must  all  be 
consistent  with  the  notion  of  their  being  man  and  wife.  Now, 
'  although  in  one  part  of  Edinburgh,  Dr.  and  Mrs.  Hamilton 
appeared  to  be  married,  in  others  they  appeared  to  be  in  the 
situation  of  a  mistress  living  with  her  maintainer. 

But  then,  my  Lords,  when  we  come  to  the  letter  to  which 
my  noble  and  learned  friends  have  referred,  it  seems  to  me 
that  that  affords  satisfactory  evidence  of  the  marriage.  I 
think  that  the  fair  inference  from  the  examination  of  the 
witnesses  is,  that  that  was  communicated  to  May  Clark  at 
the  time  when  it  was  written ;  otherwise  it  would  not  have 
satisfied  her,  according  to  his  intention.     But,  at  all 

*  352   events,  there  *  is  direct  and  positive  evidence  that  it 

was  communicated  to  her  in  the  lifetime  of  Dr.  Ham- 
ilton, during  his  last  illness.  She  clearly  assented  to  it,  by 
living  with  him  as  she  had  previously  done.  She  clearly 
assented  at  a  time  that  the  assent  was  necessary.  Assent 
may  be  proved  without  actual  cohabitation  or  consummation. 
It  was  decided,  in  the  case  of  Mr.  Adam,  where  there  was  a 
contract  by  verba  de  prcesenti^  that  consummation  is  not 
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necessary,  by  the  law  of  Scotland,  to  establish  a  marriage. 
But  it  is  necessary  in  this  case  to  show  that  there  was  an 
assent ;  and  with  that  view,  I  apprehend  that  my  noble  and 
learned  friend  on  the  woolsack  drew  your  Lordships'  atten- 
tion to  this  circumstance,  that  they  had  lived  together,  and 
had  several  children. 

Then  that  being  so,  the  oniLS  is  now  transferred  back  to 
the  pursuer.  He  must  make  out  his  case.  Now  how  does  he 
undertake  to  do  that  ?  If  he  could  really  have  shown  that 
this  was  a  mere  contrivance  ;  that  no  use  whatever  was  to  be 
made  of  the  letter  till  after  Dr.  Hamilton  was  dead;  that 
they  were  not  to  live  as  man  and  wife  during  his  lifetime ; 
and  that  it  was  only  to  be  used  after  his  death  for  the  pur- 
pose of  obtaining  a  pension  for  this  woman  as  his  widow,  and 
thereby  committing  a  fraud  upon  the  government,  —  I  humbly 
apprehend  that  that  would  not  have  amounted  to  a  marriage 
contract.  But,  my  Lords,  how  is  this  proved  on  the  part  of 
the  pursuer  ?  It  must  be  proved ;  for  if  this  paper  was  com- 
municated to  May  Clark,  the  onus  lies  upon  the  pursuer  to 
show  that  she  was  a  party  to  the  fraud :  but  of  that  there  is 
not  one  tittle  of  evidence.  Even  supposing  that  Dr.  Hamil- 
ton's object  might  have  been  to  commit  a  fraud  upon  the 
public,  and  to  obtain  a  pension  for  this  wom^n  with  whom  he 
had  lived  upon  the  footing  that  she  was  to  be  treated 
as  his  wife  after  his  *  death,  without  having  been  his  *  353 
wife  during  his  life,  yet  May  Clark  was  no  party  to 
that ;  and  I  apprehend  that  it  would  be  indispensably  neces- 
sary, in  order  to  deprive  her  of  her  status  of  wife  and  to 
bastardize  her  issue,  that  it  should  be  shown  that  she  was 
cognizant  of  it,  and  that  she  consented  to  that  fraud. 

There  being  no  evidence  whatever,  my  Lords,  to  implicate 
her  in  this  alleged  consphracy,  and  it  being  satisfactorily 
proved  to  my  mind  that  this  paper  was  communicated  to 
her  in  his  life,  and  that  she  assented  to  it,  I  think  that  this 
paper  constitutes  a  matrimonial  contract. 

My  Lords,  with  respect  to  the  circumstance  which  has 

been  very  much  relied  upon  on  the  part  of  the  appellant,  of 

this  paper  being  in  the  custody  of  Mr.  Dickie,  the  law  agent 

of  Dr.  Hamilton,  that  does  not  seem  to  me  to  be  entitled  to 
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the  slightest  weight ;  because,  supposing  it  to  have  been  bond 
fide  written  to  constitute  a  marriage  between  the  parties,  and 
to  have  been  communicated  to  her,  and  that  she  had  assented 
to  it,  and  this  supposed  scheme  of  a  pretended  marriage  had 
never  been  entertained  for  one  moment,  what  would  have 
been  the  natural  course  of  things  ?  Why,  that  Mr.  Dickie, 
the  law  £^ent  of  the  husband,  would  have  had  the  custody 
of  this  paper. 

For  these  reasons,  my  Lords,  I  think  that  the  Lord  Ordi- 
nary came  to  an  erroneous  conclusion  upon  this  subject ;  and 
I  entirely  concur  in  the  interlocutor  of  the  first  division  of 
the  Court  of  Session,  establishing  the  validity  of  this  mar- 
riage. 

Interlocutor  affirmed,  with  costs. 


*855  *  SHORE  v.  WILSON. 

1880. 

Samuel  Shore  and  Others Appellants. 

The  Attorney-General,  on  the  Relation  of )  ^^    ondenta 
Thomas  Wilson  and  Others } 

Trusts  for  Charities.    Protestant  Dissenters.    Unitarians.    Uon-^ 
struction  of  Deeds.    Extrinsic  Evidence.    Attorney-  General. 

By  deeds,  executed  in  1704,  Lady  Hewley  conveyed  estates  to  trustees, 
upon  trust  to  pay  out  of  the  rents  such  sums,  yearly  or  otherwise,  to 
such  poor  and  godly  preachers  for  the  time  being  of  Christ^s  holy 
gospel,  and  to  such  poor  and  godly  widows  for  the  time  being  of  poor 
and  godly  preachers  of  Christ's  holy  gospel,  as  the  trustees  for  the 
time  being  should  think  fit ;  and  to  dispose  of  such  sums,  and  in  Bach 
manner,  for  promoting  the  preaching  of  Christ's  holy  gospel  in  such 
poor  places  as  the  trustees  for  the  time  being  should  think  fit  ;  and 
also  to  dispose  of  such  sums  as  exhibitions  for  educating  such  young 
men  designed  for  the  ministry  of  Christ's  holy  gospel  as  the  trustees 
for  the  time  being  should  approve  and  think  fit ;  and  to  dispose  of  the 
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remainder  of  the  said  rents  in  relieying  such  godly  persons  in  distress, 
being  fit  objects  of  her  and  the  trustees'  charity,  as  the  trustees  for 
the  time  being  should  think  fit :  and  she  directed,  that  when  any  one 
of  the  trustees  should  die,  the  survivors  should  elect  in  his  place  such 
a  person  as  they  in  their  judgments  and  consciences  should  think  fit  to 
be  a  trustee. 

By  other  deeds,  executed  in  1707,  Lady  Hewley  conveyed  other  estates  to 
the  same  trustees,  partly  for  the  support  of  poor  old  people  in  an  alms- 
house, for  the  management  of  which  she  appointed  other  trustees ; 
and,  after  directing  that  the  trustees  and  managers  should  observe  the 
rules  which  she  should  leave  for  the  selection  and  government  of  the 
poor  people  therein,  she  ordered  the  residue  of  the  rents  to  be  applied 
upon  trusts,  which  were  the  same  as  those  contained  in  the  deeds  of 
1704.  By  the  rules  left  by  her  for  the  selection  of  the  old  people  for 
the  almshouse,  she  ordered  that  none  be  admitted  but  such  as  should 
be  poor  and  piously  disposed,  and  of  the  Protestant  religion  ;  and  able 
to  repeat  by  heart  the  Lord's  Prayer,  the  Creed,  the  Ten  Command- 
ments, and  Bowles's  Catechism. 

At  the  dates  of  the  deeds  all  religious  sects  tolerated  by  law  believed  in 
the  Trinity;  but  in  the  course  of  time  the  estates  became  vested  in  trus- 
tees of  whom  the  majority  were  Unitarians,  and  they  applied  the  rents 
for  the  benefit  of  Unitarians;  and  that  s^ct  became  tolerated  by  law. 

Held  by  the  Lords  (affirming  judgments  of  the  Court  of  Chancery,  on  an 
information  filed  in  1830),  that  neither  Unitarians  nor  members 
of  the  Church  of  England,  but  Protestant  Dissenters  *  only,   *  356 
are  entitled  to  the  benefit  of  the  charities,  and  that  aU  the  trus- 
tees were  properly  removed,  as  aU  concurred  in  the  misapplication  of 
the  charity  funds. ^ 

Semble,  that  Unitarians,  in  the  present  state  of  the  law,  are  capable  of 
partaking  of  such  charities,  founded  for  their  benefit. 

Lady  Hewley* s  Charitxea. 

Hdd^  that  for  the  purpose  of  determining  the  objects  of  Lady  Hewley 's 
charity,  under  the  terms  "  godly  preachers  of  Christ's  holy  gospel," 
"  godly  persons,"  and  the  other  descriptions  contained  in  her  deeds, 
extrinsic  evidence  is  admissible  to  show  the  existence  of  a  religious 


^  '*  Prom  the  earliest  days  of  Christianity,  they  [Trinitarianism  and 
Unitarianism]  have  always  been  deemed,  as  they  have  been  in  our  day, 
antagonist  systems.  And  Courts  have  decided  that  funds  given  to  sup- 
port the  teaching  of  one  of  them  are  misemployed  and  perverted  when 
Implied  to  support  the  teaching  of  the  other,  and  have  redressed  such 
employment."  Per  Metcalf,  J.,  in  Princeton  v,  Adams,  10  Gush.  129, 
132.  See  Attorney-General  v.  Murdoch,  1  De  6.,  M.  &  6.  (Am  ed.) 
121,  and  cases  cited  in  note  (1). 
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party  by  whom  that  phraseology  was  nsed,  and  the  manner  in  which 
it  was  nsed,  and  that  she  was  a  member  of  that  party.'  (See  the 
opinions  of  the  Jndges,  infra,  pp.  499--578.) 

Sembie,  that  in  putting  a  construction  on  the  deed  of  1704,  the  provisions 
of  the  deed  of  1707  are  not  to  be  referred  to. 

A  decree  declaring,  in  the  terms  of  the  prayer  of  a  charity  information, 
that  certain  persons  are  not  entitled  thereto,  is  not  defective  for  not 
also  declaring  who  are  entitled. 

The  Attorney-General  may  appear  as  counsel  for  defendants  to  an  infor- 
mation filed  by  relators  in  his  name. 

May  13,  U,  and  15;  June  24, 25,  and  28, 1839.    May  10;  August  5, 1842. 

The  suit  in  which  this  appeal  arose  was  instituted  by  an 
information  filed  in  1830,  in  the  name  of  the  Attorney- 
General,  for  the  purpose  of  administering  certain  charities 
founded  in  the  years  1704  and  1707,  by  Dame  Sarah  Hewley, 
by  distinct  sets  of  deeds,  and  placed  under  the  direction  of 
distinct  sets  of  trustees.     The  questions  for  decision  in  the 

«  See  The  Dublin  Case,  38  N.  H.  459,  555,  et  seq.,  where  Shore  w. 
Wilson  is  noticed  and  commented  on  ;  Drummond  r.  Attorney-General, 
2  H.  L.  Cas.  837;  Attorney- General  v.  Pearson,  3  Meriv.  353;  Attorney- 
General  V.  Clapham,  4  De  G.,  M.  &  G.  591;  Attorney-General  v.  Mur- 
doch, 1  De  G.,  M.  &  G.  (Am.  ed.)  86,  and  notes  ;  Attorney- General  r. 
Proprietors  of  the  Meeting  House  in  Federal  Street,  3  Gray,  1 ;  Miller  r. 
Gable,  10  Paige,  627;  Kniskem  v.  Lutheran  Churches,  1  Sandf.  Ch.  439; 
Baker  v.  Lee,  8  H.  L.  Cas.  495;  Attorney-General  v.  Bunce,  L.  R.  6  £q. 
563.  Mr.  Perry,  in  his  work  on  Trusts  (§  733),  states  it  as  a  general 
proposition,  that  **  a  charitable  donation  for  religious  purposes  must  be 
applied  to  sustain  the  purposes  and  doctrines  of  the  donor,  as  indicated 
by  him  ;  and  if  the  donor  has  not  clearly  stated  the  doctrines  he  intends 
to  favour.  Courts  will  inquire  into  the  doctrines  held  by  him,  and, 
when  ascertained,  will  presume  them  to  be  the  doctrines  intended  to  be 
taught  under  the  trust ; "  and  to  this  he  cites  the  principal  case  of 
Shore  v.  Wilson ;  Attorney- General  v.  Shore,  11  Sim.  592  ;  Attorney- 
General  V.  Pearson,  3  Meriv.  353;  Earle  v.  Wood,  8  Cush.  430;  Dublin 
Case,  38  N.  H.  459;  Combe  v.  Brazier,  2  Desaus.  431;  App  v,  Lutheran 
Congregation,  6  Penn.  St.  201;  Robertson  v.  Bullions,  1  Kern.  243; 
Attorney- General  v.  Drummond,  1  Dr.  &  War.  353  ;  Winebrenner  r. 
Colder*  43  Penn.  St.  244  ;  Kniskern  v,  Lutheran  Churches,  1  Sandf. 
Ch.  439;  Miller  v.  Gable,  2  Denio,  492;  Princeton  v.  Adams,  10  Cush. 
129;  Attorney-General  v.  Moore,  4  C.  £.  Green  (X.  J.),  503;  Attorney* 
General  v,  Bunce,  L.  R.  6  £q.  563;  Attorney-General  t^.  Glasgow  College, 
2  Coll.  Ch.  665;  Potter  v,  Thornton,  7  R.  I.  252 ;  Attorney-General  v. 
Murdoch,  7  Hare,  445;  1  De  G.,  M.  &  G.  86. 
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appeal  turned  upon  the  construction  of  the  foundation  deeds, 
and  on  the  admissibiUty  of  certain  evidence  given  to  show 
the  intentions  of  the  foundress. 

By  the  first  set  of  deeds,  dated  the  12th  and  TriMt-deed»  of 
13th  of  January,  1704,  Lady  He wley— therein  "^ 
described  as  relict  and  executrix  of  Sir  J.  Hewley,  late  of 
Gray's  Inn,  in  the  county  of  Middlesex,  knight,  and  daugh- 
ter, heir,  and  administratrix  of  Robert  Woolrych,  also  late  of 
Gray's  Inn  aforesaid,  Esq.  —  conveyed  various  estates  in 
Yorkshire  to  Richard  Strett^n,  Nathaniel  Gould,  Thomas 
Marriott,  John  Bridges,  Thomas  Nesbitt,  Thomas  Colton, 
and  James  Wyndlow,  their  heirs  and  assigns,  upon 
trust  that  they  should,  after  Lady  Hewley's  *  decease,  *  357 
pay  an  annuity,  and  other  charges  therein  mentioned, 
out  of  the  rents,  and  should  from  time  to  time,  out  of  the 
residuary  rents,  issues,  and  profits,  '^  as  well  pay  and  dispose 
of  such  sums  of  money,  yearly  or  otherwise,  to  such  and  so 
many  poor  and  godly  preachers,  for  the  time  being,  of  Christ's 
holy  gospel,  and  to  such  poor  and  godly  widows,  for  the 
time  being,  of  poor  and  godly  preachers  of  Christ's  holy 
gospel,  at  such  time  and  times,  and  for  so  long  time  or  times, 
and  according  to  such  distributions,  as  the  said  trustees  and 
manageis  for  the  time  being,  or  any  four  or  more  of  them, 
shall  think  fit ;  and  employ  and  dispose  of  such  sums  of 
money,  and  in  such  manner,  for  the  encouraging  or  promot- 
ing of  the  preaching  of  Christ's  holy  gospel  in  such  poor 
places  as  the  said  trustees  and  managers  for  the  time  being, 
or  any  four  or  more  of  them,  shall  think  fit ;  as  also  employ 
and  dispose  of  such  sums  of  money,  yearly  or  otherwise,  as 
and  for  exhibitions,  for  such  or  so  long  time  or  times,  for  or 
towards  educating  of  such  young  men  designed  for  the  min- 
istry of  Christ's  holy  gospel,  never  exceeding  five  such  young 
men  at  one  and  the  same  time,  as  the  said  trustees  and  man- 
agers for  the  time  being,  or  any  four  or  more  of  them,  shall 
approve  and  think  fit :  and,  as  to  all  the  surplus  and  rem^iin- 
der  of  the  aforesaid  clear  and  residuary  rents,  issues,  and 
profits,  &c,y  that  the  said  trustees  shall,  from  time  to  time, 
employ  and  dispose  of  the  same  in  and  for  the  relieving  of 
such  godly  persons  in  distress,  being  fit  objects  of  the  said 
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Dame  Sarah  Hewley's  and  the  trustees*  and  managers'  char- 
ity, as  the  said  trustees  and  managers  for  the  time  being,  or 
any  four  or  more  of  them,  shall  think  fit." 

Then  followed  a  proviso  and  declaration  that  the  said 

*  858    trustees  and  managers  for  the  time  being  should,  *  m 

their  dispositions  and  distributions  of  the  aforesaid 
charities,  have  a  primary  and  chief  respect  to  such  objects 
thereof  as  were  or  should  be  in  York,  Yorkshire,  or  other 
northern  counties  in  England,  not  excluding  those  in  other 
places  and  counties,  as  the  trustees  and  managers  for  the  time 
being,  or  any  four  or  more  of  them,  from  time  to  time,  should 
think  fit ;  and  also  that  whatsoever  charitable  dispositions  or 
allowances  by  Lady  Hewley  should  have  been  made  to  per- 
sons or  places  in  York  or  Yorkshire,  immediately  or  shortly 
before  her  death,  should  be  continued  and  paid  out  of  the 
said  residuary  rents  and  profits  by  the  said  trustees  and  man- 
agers for  the  time  being,  until  they,  or  four  of  them  at  least, 
should  see  just  reason  to  discontinue,  alter,  or  determine  the 
same,  or  any  of  them  respectively. 

And  it  was,  among  other  things,  further  declared  that  the 
said  trustees  and  managers  should  annually  elect  one  of  them- 
selves to  be  treasurer  of  the  rents  and  profits  of  the  trust 
estates,  and  should  annually  audit  his  accounts ;  and  also, 
'^  that  from  time  to  time,  as  and  when  any  one  of  the  trustees 
for  the  time  being  shall  happen  to  die,  the  survivors  of  them 
shall  and  may  elect,  in  the  room  of  every  such  deceasing 
trustee,  such  a  person  as  they  in  their  judgments  and  con- 
sciences shall  think  fit  and  approve  of,  who  shall  be  a  man- 
ager of  the  said  trust  estates,  together  and  equally  with 
them  the  surviving  trustees,  and  have  equally  with  them  the 
same  authority,  benefit,  and  power  respecting  the  trusts 
thereby  declared ;  and,  in  case  of  the  death  of  any  such 
elected  manager,  to  elect  in  like  manner  in  his  room  another 
like  manager ;  and  that  the  election  of  every  such  manager 
for  the  time  being  shall  be  entered  and  registered  in 
some   or  one  of  the  books  to  be  so  provided   and 

*  359    kept,"  *  as  therein  mentioned  ;  "  and  that,  after  such 

time  as  two  or  three,  at  the  most,  of  the  said  trustees 
shall  have  departed  this  life,  the  survivors  of  them  shall  and 
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may  add  to  themselves,  as  cotrustees  with  them,  all  and  every 
the  manager  and  managers  so  elected  as  aforesaid,  to  make 
up  the  number  of  trustees  completely  seven  in  the  whole  ;  " 
and  the  surviving  trustees  should  thereupon,  by  the  advice  of 
counsel,  convey  all  their  said  trust  estate  to  the  persons  who, 
for  the  time  being,  shall  be  such  elected  managers,  or  to  some 
other  person  or  persons,  to  the  intent  that  such  person  or 
persons  should  convey  the  same  to,  or  to  the  use  of  the  sur- 
viving trustees  and  the  elected  managers,  so  as  to  complete 
the  number  of  seven  trustees :  and  Lady  Hewley  reserved  to 
herself  power,  by  deed  or  will,  to  revoke  all  or  any  of  the 
said  trusts,  charities,  or  orders,  and  to  declare  new  trusts, 
charities,  or  orders,  concerning  the  said  trust  estates  and 
premises,  or  any  of  them. 

By  the  second  set  of  deeds,  dated  the  25th  and  Tnut-deeds  or 
26th  of  April,  1707,  and  consisting,  like  the  first  "®^- 
set,  of  lease  and  release,  and  assignment  and  declaration  of 
trust.  Lady  Hewley  conveyed,  to  the  same  persons  that  were 
trustees  of  the  deeds  of  January,  1704,  a  new-erected  house, 
messuage,  or  building,  used  for  a  hospital  or  almshouse  for 
poor  people,  with  other  hereditaments  in  the  city  and  county 
of  York,  upon  trust,  after  her  deciease,  to  permit  the  alms- 
house to  be  for  ever  used  and  enjoyed  as  a  hospital  or  habi- 
tation for  poor  people,  in  such  manner  as  the  same  then  was, 
or  at  the  time  of  her  death  should  be,  used  and  enjoyed,  but 
subject  to  such  orders,  regulations,  powers,  provisos,  and  ap- 
pointments, as  were  therein  after  referred  to;  and  upon 
trust,  after  her  death,  that  the  trustees  and  managers 
for  the  time  being  should,  out  *  of  the  rents  and  profits  *  360 
of  the  residue  of  the  premises,  defray  the  expense  of 
repairing  the  premises  and  providing  catechisms  for  the  in- 
mates of  the  hospital  for  the  time  being,  and  certain  other 
charges :  and  upon  further  trust,  that  the  trustees  and  man- 
agers for  the  time  being,  after  the  death  of  Lady  Hewley, 
should,  out  of  the  rents  and  profits  of  the  residue  of  the 
premises,  raise  yearly  for  ever  the  clear  sum  of  60/.,  for  the 
maintenance  of  such  poor  people  as  Lady  Hewley,  during 
her  life,  had  or  should  place,  or  which  the  trustees  and  mana- 
gers for  the  time  being  should  from  time  to  time  place  in  the 
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hospital,  in  such  proportions,  at  such  times,  and  to  such  use 
and  purposes  as  Lady  Hewley  had  appointed,  or  at  any  time 
during  her  life  should  appoint,  in  writing  under  her  hand,  or 
in  any  book  or  collection  of  rules  or  orders  which  then  were 
or  thereafter  should  be  made  by  her  for  the  better  ordering, 
choosing,  and  government  of  the  poor  in  the  almshouse ;  and 
more  particularly,  that  the  trustees  and  managers  for  the 
time  being  should  from  time  to  time,  after  her  death,  fill  up 
and  place  to  the  number  of  ten  poor  persons,  qualified  ac- 
cording to  such  collection  of  rules  and  orders,  in  such  hospi- 
tal or  almshouse,  whereof  nine  should  be  always  poor  widows 
or  unmarried  women,  so  long  as  they  should  continue  such, 
each  being  of  the  age  of  fifty  years  or  upwards ;  the  tenth  per- 
son to  be  a  sober,  discreet,  and  pious  poor  man,  who  might  be 
fit  to  pray  daily  twice  a  day  (viz.,  every  morning  and  evening) 
with  the  rest  of  the  poor  in  the  almshouse,  if  such  a  man  could 
conveniently  be  found ;  and  in  default  thereof,  the  tenth  to 
be  a  poor  woman  qualified  as  the  other  nine ;  and  also  that 
the  trustees  and  managers  for  the  time  being  should  pay  to 
each  of  the  said  ten  poor  persons  lO^.  upon  the  first 
*  861  day  of  every  month :  and  upon  further  *  trust,  that 
from  time  to  time,  as  and  when  any  one  of  the  trustees 
for  the  time  being  should  die,  Lady  Hewley  during  her  life, 
and  after  her  death,  and  in  default  of  her  nomination  and 
election,  the  survivors  of  the  trustees  should  elect  in  the 
room  of  every  such  deceasing  trustee  such  person  of  reputa- 
tion as  they  in  their  judgments  and  consciences  should  think 
fit,  who  should  be  a  manager  of  the  trust  estates  together 
and  equally  with  them,  and  should  have  the  same  author- 
ity and  powers  respecting  the  trusts  thereby  declared  (this 
clause  was  the  same  as  that  in  the  deed  of  1704,  for  keeping 
up  the  complete  number  of  seven  trustees)  :  and  upon  fur- 
ther trust,  that  they  the  trustees  and  managers  for  the  time 
being  should,  at  all  times  after  the  death  of  Lady  Hewley, 
observe  the  rules,  orders,  and  directions  and  trusts  therein, 
and  in  the  book  of  rules,  orders,  and  directions  subscribed  by 
Lady  Hewley,  contained  ;  and  that  the  trustees  and  managers 
for  the  time  being  should,  after  the  death  of  Lady  Hewley, 
be  the  only  special  visitors  and  governors  of  the  almshouse 
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or  hospital,  and  of  all  the  poor  persons  therein ;  and  that 
they  should  have  the  sole  power  from  time  to  time  to  govern, 
order,  admit  into,  or  expel  from  the  almshause,  all  such  poor 
persons  as  then  were  or  thereafter  should  be  admitted  into 
the  same ;  yet  pursuant  always  to  the  rules,  orders,  &c.,  in 
the  said  book  contained :  and  upon  further  trust,  that  if  any 
of  the  trustees  should  be  interrupted  or  disturbed  in  their 
visitation,  rule,  or  government  of  the  almshouse,  or  of  the 
poor  people  therein,  by  or  by  reason  of  any  civil  or  eccle- 
siastical or  other  lawful  power  or  authority  whatsoever,  then, 
and  so  long  as  such  disturbance  or  interruption  should  con- 
tinue, the  trustees  and  managers  should  employ  the 
said  601.  to  such  other  pious  uses  *  as  Lady  Hewley  *  362 
should  appoint  by  writing  as  therein  mentioned ;  and 
in  defiEkult  of  such  appointment,  then  to  employ  the  same  to 
such  or  the  like  charitable  uses  as  were  therein  after  ex- 
pressed. 

The  residue  of  the  rents  was  then  directed  to  be  applied 
upon  trusts  for  "  poor  and  godly  preachers,"  &c.,  which  were 
repetitions  of  the  trusts  of  the  deeds  of  January,  1704,  but 
there  was  no  reference  to  those  deeds. 

By  an  indorsement  on  one  of  the  deeds  of  April,  1707,  and 
dated  the  10th  of  May,  1709,  Lady  Hewley  declared  that 
the  management  of  the  said  hospital,  as  to  the  putting  in  the 
poor  upon  any  vacancy,  should  be  in  the  power  of  the 
within  named  Thomas  Colton,  and  aliso  of  Timothy  Hodgson, 
Mathew  Baycock,  Samuel  Smith,  Robert  Rhodes,  Martin 
Hotham,  and  William  Hotham,  all  of  the  city  of  York,  and 
such  as  should  be  chosen  to  succeed  any  of  them  when  they 
should  die ;  and  that  the  grand  trustees  should,  at  the  begin- 
ning of  every  year,  leave  the  moneys  in  their  hands  for  pay- 
ing the  monthly  allowances  for  the  year  ensuing,  and  pay 
what  would  be  necessary  for  repairs,  &c. 

The  collection  of  rules  and  orders  appointed  by  Lady 
Hewley  —  and  referred  to  in  the  last  stated  deeds —  "to  be 
kept  and  observed  as  weU  by  the  feoffees  or  trustees  of  the 
revenues  of  the  said  newly-erected  hospital,  &c.,  for  the  better 
government  and  ordering  of  the  same,  and  also  by  the  said 
poor  persons  placed  or  to  be  placed  in  the  same,"  contained 
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the  following  orders  and  directions  (among  others  not  mate- 
rial to  be  here  stated) :  — 

• 
'^  Let  none  of  evil  fame  or  report  be  admitted  into  the  hos- 
pital, but  such  as  are  poor  and  piously  disposed,  and  of  the 
Protestant  religion. 

*  368        *  "  Let  every  almsbody  be  one  that  can  repeat  by 

heart  the  Lord's  prayer,  the  creed,  and  ten  command- 
ments, and  Mr.  Edward  Bowles's  catechism. 

*'  Let  all  the  almspeople,  when  not  disabled  by  weakness, 
duly  repair  to  some  religious  assembly  of  the  Protestant  relig- 
ion, every  Lord's  day,  forenoon  and  aftemoon,  and  at  other 
opportunities,  to  attend  the  ordinances  of  God. 

"  Let  every  almsbody,  morning  and  evening,  in  private  de- 
votion, commend  themselves  to  God  in  prayer,  and  in  their 
prayer  remember  their  foundress,  Sarah,  Lady  Ilewley,  while 
she  lives,  and  after  her  death  pray  for  her  trustees." 

Lady  Hewley  died  in  August,  1710,  having  in  her  will  ap- 
pointed Dr.  Colton,  one  of  the  said  trustees,  her  executor. 

The  Inform*-  ^^^  information,  which  was  filed  at  the  rela- 
^^'^'  tiou  of  certain  members  of  the  sect  called  Inde- 

pendents, against  all  the  trustees  (a)  of  both  charities,  alleged, 
amongst  other  things,  that  Lady  Hewley  and  all  the  original 
trustees  of  the  estates,  and  the  managers  of  the  hospital,  were 
believers  in  the  doctrines  of  the  Tfinity,  original  sin,  and  the 
atonement ;  that  they  were  non-conformists  and  dis- 

*  864    senters  from  the  Established  *  Church,  and  in  religious 

(ci)  The  information  was  filed  in  June,  1830,  and  amended  in  Decem- 
ber, 1831.  The  relators  were:  Thomas  Wilson,  Joseph  Read,  George 
Hadfield,  John  Clapham,  and  Joseph  Hodgson,  -who  are  the  respondents 
in  the  appeal.  The  defendants  (the  survivors  of  whom  are  now  appel- 
lants) were:  Samuel  Shore  (since  deceased),  Offley  Shore,  John  Pember- 
ton  Hey  wood  (since  deceased),  Peter  Hey  wood,  Thomas  Walker,  Daniel 
Gaskell,  and  John  Wood  (these  are  called  the  grand  trustees,  being  the 
successors  of  those  named  in  the  deed  of  1704)  ;  the  Rev.  Charles  Well- 
beloved,  the  Rev.  John  Kenrick,  Thomas  Bischoff,  Yarley  Bealby  (since 
deceased),  John  Henry  Gates,  and  George  Palmes  (called  the  sub-trustees, 
being  the  successors  of  those  named  in  the  deed  of  1707).  The  five  laat 
named  were  made  defendants  by  the  amendment  in  1831. 
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belief  were  Calvinists  and  Trinitarians^  within  the  pro- 
tection of  the  Act  of  Toleration,  1  William  &  Mary,  c.  18 ; 
that  in  the  course  of  time,  and  contrary  to, the  design  of  the 
charity  and  the  intentions  of  the  foundress,  the  estates  be- 
came  vested  in  trustees,  the  majority  of  whom,  though  call- 
ing  themselves  Presbyterians,  professed  Unitarian  opinions, 
rejecting,  as  unscriptural,  the  doctrines  of  the  Trinity,  the 
divinity  of  Christ,  original  sin,  and  the  atonement ;  and  that 
for  some  years  past  a  considerable  portion  of  the  rents  had 
been  applied  by  them  in  the  education  of  Unitarian  minis- 
ters, and  for  the  benefit  of  other  persons  of  that  denomina- 
tion. 

And  the  information  prayed  (amongst  other  things)  a  dec- 
laration that  ministers  or  preachers  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  and  their  widows  and 
members  of  their  congregations,  or  persons  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine,  were  not  fit  ob- 
jects of  Lady  Hewley's  charities ;  that  exhibition  to  colleges 
or  schools,  where  Unitarian  belief  or  doctrine  was  taught, 
were  not  fit  exhibitions  for  promoting  the  education  of  min- 
isters of  Christ's  holy  gospel,  within  the  intent  of  Lady 
Hewley's  charities ;  that  the  allowance  of  a  salary  of  801,  to 
Mr.  Wellbeloved,  as  the  preacher  of  St.  Saviour  Gate  Chapel, 
in  York,  was  an  unfit  allowance  or  distribution  of  the  charity 
funds,  by  reason  of  his  not  being  a  **  godly  preacher  of  Christ's 
holy  gospel "  within  the  intent  and  meaning  of  Lady  Hew- 
ley's charities,  and  that  such  allowance  be  discontinued :  that 
all  the  objects  of  Lady  Hewley's  charities  might  be  decreed 
&irly  and  in  such  manner  to  participate  in  the  charity  funds 
as  she  meant  and  intended ;  and  that  it  might  be  de- 
clared that  such  *  dissenters  alone  as  were  commonly  *  365 
called  orthodox  dissenters,  and  as  would  have  been 
within  the  protection  of  the  Act  of  Toleration  of  the  Ist 
Will.  &  M.  c.  18,  at  the  time  of  the  foundation  of  the  chari- 
ties, and  would  not  have  been  subject  to  the  penalties  of  the 
Act  9  &  10  Will.  3,  c.  32,  against  blasphemy,  could  be  con- 
sidered as  coming  within  the  intent  and  meaning  of  Lady 
Hewley,  and  as  entitled  to  participate  in  the  benefit  of  her 
charities;  and  that  the  defendants,  the  trustees  and  man- 
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agers  of  the  charities,  or  such  of  them  as  the  Court  should 
think  fit,  might  be  removed,  and  that  other  trustees  and 
managers  might  be  appointed  in  their  place. 

The  information  also  prayed  an  injunction  to  restrain  the 
trustees  from  proceeding  to  elect  new  trustees  or  managers 
of  the  charities,  and  for  a  receiver ;  and  that  directions  might 
be  given  for  securing  the  charity  estates  and  funds,  and 
to  provide  for  the  better  administration  thereof  for  the  fu- 
ture. 

^  All  the  defendants  put  in  their  answers,  some 

xDO  Answer 

jointly  and  some  separately.  The  Rev.  Mr. 
Wellbeloved,  answering  separately,  stated  that  he  believed  it 
to  be  true,  as  alleged  in  the  information,  that  the  chapel  in 
St.  Saviour  Gate  in  York  was  principally  built  at  Lady  Hew- 
ley's  expense,  and  that  she  belonged  to  the  congregation  fre- 
quenting the  same :  that  Dr.  Colton  and  Mr.  Hotham  (two 
of  the  trustees  named  in  the  deeds)  were  the  first  preachers 
at  that  chapel,  and  continued  to  officiate  as  such  preachers 
till  long  after  Lady  Hewley's  death :  that  they  and  she  were 
dissenters  from  the  Established  Church,  and  were  noncon- 
formists, holding  the  doctrines  common  amongst  Presbyte- 
rians of  that  period,  but  what  these  doctrines  were  in 
*  366  particular  he  could  not  *  set  forth ;  and  he  also  be- 
lieved it  to  be  true,  that  on  Lady  Hewley's  death  Dr. 
Colton  preached  her  funeral  sermon ;  and  he  admitted  that 
on  the  death  of  the  Rev.  Newcome  Cappe,  in  1799,  he  him- 
self was  elected  to  succeed  him  as  sole  preacher  at  the  said 
chapel ;  ancl  that  he  had  263Z.  a  year,  as  the  theological  tutor 
and  principal  of  the  college  called  Manchester  College,  in 
York,  which  was,  he  said,  an  establishment  supported  by 
Presbyterian  dissenters  for  educating  ministers  of  that  de- 
nomination ;  and  that  he,  as  preacher  at  said  chapeL,  received 
from  the  funds  of  this  charity  601.  a  year,  from  Mr.  Cappe's 
death  to  1808,  when  the  stipend  was  increased  to  SOL  a  year ; 
a  sum  which,  considering  the  change  in  the  value  of  money 
compared  with  the  necessaries  of  life,  was  not  more  than  60{. 
in  the  time  of  Mr.  Cappe,  or  than  40Z.  which  Lady  Hewley 
herself  allowed  Dr.  Colton. 

To  this  answer,  and  also  to  the  answers  of  the  other  de- 
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fendants,  which  were  much  to  the  same  effect,  exceptions 
were  taken  by  the  relators,  on  the  ground,  among  others, 
that  the  defendants  had  not  answered  whether  they  were 
Unitarians  in  their  religious  belief  and  doctrine,  and  what 
the  peculiar  doctrines  of  Unitarians  were. 

The  exceptions  were  argued  before  the  Vice-Chancellor, 
whose  decision  allowing  them,  was,  on  appeal  in  December, 
1831,  confirmed  by  Lord  Brougham,  then  Lord  Chancellor. 

Mr.  Wellbeloved,  in  answering  the  exceptions,  after  stat- 
ing that  few  persons  agreed  in  the  definition  of  the  term 
"  Unitarian,"  said  that  he  "  uniformly  represents  himself  and 
desires  to  be-  considered  as  a  Protestant  dissenter  of  the  Pres- 
byterian denomination,  and  as  one  who  firmly  believes  in  the 
divine  mission  of  Jesus  Christ,  and  holds  no  other  doc- 
trines than*  those  contained  in  Christ's  holy  gospel,  *367 
to  all  which  he  yields  a  full  and  cordial  assent.  How- 
ever, he  admits  that,  in  the  sense  in  which  he  himself  uses 
the  term  ^  Unitarian,'  and  which  is  herein  after  set  forth,  he 
is  a  Unitarian  in  religious  belief  and  doctrine :  that  in  using 
the  term  Unitarian,  as  applicable  to  himself,  he  means  more 
especially  to  denote  that  he  professes  and  believes  the  follow- 
ing Christian  doctrines :  Tliat  to  know  God  to  be  the  true 
God,  and  Jesus  the  Christ  whom  he  hath  sent,  is  eternal  life : 
that  it  is  defendant's  duty  to  worship  God  according  to  the 
precepts  and  the  example  of  his  divine  Lord  and  Master,  who 
taught  his  disciples  to  pray  to  God  their  Father  in  Heaven, 
and  to  ask  of  him  what  they  needed,  in  his  name :  that  it  is 
his  duty  to  ascribe  glory  to  the  only  wise  God  through  Jesus 
Christ :  that  he  acknowledges  Jesus  to  be  the  Word  that  in 
the  beginning  was  with  God,  and  rejoices  in  the  doctrine  of 
the  Evangelist,  that  God  so  loved  the  world  that  he  sent 
forth  his  only  begotten  Son  into  the  world,  not  to  condemn 
the  world,  but  that  the  world  through  him  might  be  saved : 
that  be  believes  that  God,  having  sent  him  forth,  was  with 
him;  that  the  works  which  he  did,  and  the  words  which 
he  spake,  were  not  his  own,  but  the  words  of  the  Father 
who  sent  him,  and  whose  will  he  came  to  do :  th&t  he  be- 
lieves that  Jesus  Christ  was,  as  he  said  of  himself,  a  man 
who  spoke  the  truth  he  heard  from  God,  and  as  God  com- 
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manded  and  instructed  him,  so  he  spoke :  that  defendant 
believes,  according  to  the  words  of  the  Apostle  Peter,  that 
Jesus  of  Nazareth  was  a  man  approved  of  God  by  miracles 
and  wonders  and  signs,  that  God  did  by  him ;  that  having 
been  crucified  and-  slain,  God  raised  him.  from  the  dead 
and  made  him  Lord  and  Christ;  that  then  he  was 

*  368    *  glorified  by  God :  that  in  conformity  with  the  doc- 

trine of '  the  inspired  Apostle  Paul,  defendant  ac- 
knowledges and  believes  in  one  God,  the  Father,  of  whom 
are  all  things,  and  one  Lord,  Jesus  Christ,  by  whom  are  all 
things,  and  we  by  him :  that  there  is  one  God,  and  one  Me- 
diator between  God  and  men,  the  man  Christ  Jesus,  by 
whom  God  hath  reconciled  us  to  himself ;  who  was  made  sin 
for  us  that  we  might  be  made  the  righteousness  of  God  m 
him  ;  who  gave  himself  for  us  that  he  might  redeem  us  from 
all  iniquity,  and  purify  unto  himself  a  peculiar  people,  zeal- 
ous of  good  works :  that  defendant  acknowledges  Christ  as 
the  image  of  the  invisible  God,  the  first-bom  of  every  creat- 
ure, in  whom  it  pleased  the  Father  all  fulness  should  dwell ; 
who  was  made  a  little  lower  than  the  angels,  but  for  the  suf- 
fering of  death  was  crowned  with  glory  and  honour,  that  by 
the  grace  of  God  he  should  taste  death  for  every  man  :  that 
he  was  made  in  all  things  like  unto  his  brethren,  in  all  points 
tempted  like  them,  yet  without  sin ;  and  whom,  having  be- 
come obedient  unto  death,  God  highly  exalted,  giving  to  him 
a  name  above  every  name,  that  at  the  name  of  Jesus  every 
knee  should  bow,  and  every  tongue  confess  that  Jesus  Christ 
is  Lord,  to  the  glory  of  God  the  Father :  that  defendant  be- 
lieves that  the  purpose  and  grace  of  God  were  made  manifest 
by  the  appearing  of  Jesus  Christ,  who  hath  abolished  death 
and  brought  life  and  immortality  to  light  through  the  gospel : 
that  in  the  day  when  God  shall  judge  the  secrets  of  men  by 
Jesus  ^  Christ,  he  will  render  to  every  man  according  to  his 
deeds :  that  to  the  before-mentioned  doctrines  of  Christ  and 
his  apostles,  defendant  gives  his  unqualified  assent ;  and  that 

whatever  is  taught  in  Christ's  holy  gospel  concerning 

*  369    thfe  existence,  perfection,  and  government  of  *  God, 

the  person  and  the  office  of  Christ,  the  terms  of  par- 
don and  acceptance  with  God,  the  duties  of  life  and  a  future 
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state  of  righteous  retribution,  defendant  gratefully  and  cor- 
dially receives  and  professes  as  divine  truth." 

And  in  this  answer,  Mr.  Wellbeloved  stated  that  he  did 
not  preach  at  St.  Saviour  Gate  Chapel  the  received  doctrines 
of  any  particular  sect,  but  those  only  which  he,  after  a  dili- 
gent study  of  the  gospel,  conscientiously  believed  to  be  the 
pure  doctrines  of  Christianity ;  but  he  admitted  that  he 
preached  doctrines  in  accordance  with  those  above  set  forth 
by  him  in  illustration  of  the  sense  of  the  term  Unitarian  as 
used  by  him. 

And  as  to  Manchester  College,  he  said  it  was  an  establish- 
ment chiefly  supported  by  Protestant  dissenters  of  the  Pres- 
byterian denomination,  for  supplying  the  churches  of  that 
denomination  with  a  succession  of  ministers,  but  not  for  the 
purpose  of  instruction  in  any  peculiar  doctrine  of  any  sect : 
that  the  principle  on  which  that  institution  is  conducted  is, 
that  every  student  in  it  shall  be  left  to  the  free  exercise  of  his 
own  private  judgment  in  matters  of  religion  :  that  as  theolog- 
ical tutor  he  most  scrupulously  adhered  to  that  principle,  im- 
parting to  his  pupils  such  instruction  only  as  would  qualify 
them  to  interpret  the  Scriptures  for  themselves,  excite  in  them 
a  love  of  truth  and  a  habit  of  searching  the  Scriptures. 

It  appeared  from  the  further  answers  of  the  other  defend- 
ants, as  to  their  religious  belief  and  doctrines,  that  all  of  them 
—  except  the  Messrs.  Hey  wood  and  Mr.  J.  Wood,  who  were 
not  charged  in  the  information  to  be  Unitarians,  and  except 
Mr.  Palmes,  who  was  a  member  of  the  Church  of  England  — 
were  Unitarians  in  the  seuse  of  that  term  as  explained  by  Mr. 
Wellbeloved,  and  that  he  and  Mr.  Kenrick  and  Mr. 
Offley  *  Shore  were  members  of  the  British  and  Foreign  *  370 
Unitarian  Association :  it  also  appeared  that  the  rents 
and  profits  of  the  charity  estates  were  2900Z.  a  year,  and  that 
the  Apostles'  creed  and  Bowles's  catechism  had  not  been  used 
in  the  almshouse  for  many  years. 

The  relators  went  into  evidence  in  support       Evid«noe 
of  the  allegations  and  charges  in  the  informa- 
tion:— 

And  first,  in  order  to  show  that  Lady  Hewley  and  the 
original  trustees  of  the  charities,  and  Mr.  Bowles,  whose  cate- 
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chism  she  desired  to  be  used  in  the  almshouse,  were  Trinita- 
rian dissenters,  believing  in  the  divinity  of  the  person  of  Jesus 
Christ,  and  in  the  doctrines  of  original  sin  and  the  atonement, 
as  commonly  received,  —  they  proved  and  put  in  evidence 
extracts  from  the  wills  of  Sir  John  and  Lady  Hewley  and 
of  Dr.  Colton,  (a)  and  the  whole  of  Bowles's  catechism,  (i) 

(a)  Those  extracts  are  contained  in  the  Vice-Chancellor's  judgment, 
infra,  p.  375. 

(b)  This  catechism  contains,  amongst  other  questions  and  answers, 
supported  by  texts  of  Scripture,  the  foUowing  : — 

''  Q.  In  what  condition  is  the  posterity  of  our  first  parents  bom?  — 
il.  In  a  sinful  and  nuserable  condition.  [Rom.  y.  17,  18,  19 ;  andiii. 
23.] 

'*  Q.  Wast  thou  bom  in  that  condition?  —  A.  Yes,  I  was  conceiyed  in 
sin,  and  am  by  nature  a  child  of  wrath  as  weU  as  others.  [Psalm  li.  5. 
Ephes.  ii.  3.] 

*  *  Q.  Hath  thy  life  been  better  than  thy  birth  ?  —  A,  No  ;  I  haye  added 
sin  to  sin,  and  made  myself  aboye  measure  sinful.  [Rom.  iii.  10.  Col. 
i.  21.] 

**  Q,  What  if  thou  shouldst  die  in  the  condition  thou  wast  bom  and 
bred  in?  —  A.  I  should  perish  eyerlastingly.  [John  iu.  3.  2  Thess. 
i.  8.] 

**  Q.  Is  there  no  way  to  get  out  of  this  sinful  and  miserable  estate?  — 
A.  Yes.     [2  Tim.  i.  9,  10.] 

**  Q.  Is  it  to  be  done  by  any  power  or  righteousness  of  thy  own?  — 
^.  No ;  but  God  in  his  rich  mercy  hath  appointed  a  way.  [Titus  iii. 
4,6.] 

**  Q.  What  way  hath  €rod  appointed?  —  A,  Only  by  Jesus  Christ. 
[John  xiy.  6.    Acts  iy.  2.] 

*'  Q.  What  is  Jesus  Christ?  —  A.  The  Son  of  God  manifest  in  the 
flesh.     [Gal.  iy.  4.     1  Tim.  iii.  16.] 

**  Q.  What  hath  Jesus  Christ  done  for  man?  —  A.  He  hath  laid  down 
his  life  for  our  redemption.    [Matt.  xx.  28.     Col.  i.  14.] 

**  Q.  What  further  benefit  haye  we  by  him?  A.  Life  and  salyation. 
[John  yi.  27,  48.     Heb.  y.  9.] 

*  *  Q.  Shall  all  men  partake  of  this  redemption  and  salyation  ?  —  A.  No; 
tliere  are  many  who  perish  notwithstanding.  [Matt.  yii.  13, 14.  Phil.  iii. 
18,  19.] 

**  Q.  By  what  means  may  a  sinner  obtain  a  part  in  this  redemption? 
—  ^.  By  faith  in  Christ.     [£ph.  ii.  8.    John  iii.  10.] 

**  Q,  What  is  it  to  belieye?  —  A,  To  rely  on  Jesus  Christ,  and  him 
alone,  for  pardon  and  salyation,  according  to  the  gospel.  [John  iii.  36. 
Acts  xyi.  31.    Isaiah  1.  10.    John  y.  44.] 

**  Q.  Why  hath  God  appointed  faith  to  this  excellent  use?  —  A,  Be> 
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and  for  the   same  purpose   they  examined  *  several   *  871 
learned  ministers,  chiefly  of  their  own  religious  denom- 
ination (Independents),  who  formed  their  opinions  on  those 
points  from  reading  the  controversial  and  other  tracts  of  that 
peiiod.    The  same  witnesses  were  also  examined  as  to  the 
meaning  of  the  terms  "  godly  preachers,'*  "  godly  per- 
sons," "  Presbyterian,"  *  "  Presbyterian  congregation,"   *  872 
'^Independent  congregationalists,"  and  **  Baptist,"  at 
the  time  of  the  foundation  of  the  charities ;  and  as  to  the 
sense  in  which  the  term  '*  Presbyterian  "  is  at  this  day  used 
bj  Unitarians  as  applicable  to  themselves ;  and  which  term, 
those  witnesses  said,  did  not  describe  the  religion  of  Unitarians, 
but  their  places  of  worship,  which  formerly  belonged  to  Pres- 
byterians,  and  are  now  employed  for  Unitarian  worship. 

Secondly, — in  order  to  show  that  the  Rev.  Mr.  Wellbeloved, 
the  Rev.  Mr.Kendrick,  and  others  of  the  defendants,  were 

cause  faith  gives  him  what  he  looks  for,  the  whole  glory  of  our  salvation. 
[Ephes.  ii.  8,  9.] 

**  Q.  How  is  faith  wrought  in  the  soul?  —  A,  By  the  Word  and  Spirit 
of  God.    [Rom.  x,  14,  17.    2  Cor.  iii.  6.     John  xvi.  9,  10.] 

"  Q.  What  call  you  the  Word  of  God?— -4.  The  Holy  Scriptures,  the 
Old  and  New  Testament.     [2  Tim.  iii.  16.] 

'*  Q.  In  what  order  doth  God  work  faith  hy  the  Word?  — il.  First 
he  shows  men  their  sins,  and  then  their  Saviour.  [Acts  ii.  37.  John 
xvi.  9.] 

*'  Q.  Why  doth  he  observe  this  order?  —  A,  That  Christ  may  be  the 
more  precious  to  the  soul.     [1  Peter  ii.  7.    Luke  vii.  47.] 

**  Q.  How  doth  faith  work  love?  —  A.  It  lays  hold  upon  the  infinite 
love  of  Christ,  and  works  a  mutual  love  in  us.  [1  John  iv.  19.  Luke 
vii.  47.] 

*'  Q.  Are  not  the  ten  commandments  the  commandments  of  Christ? 

—  .1.  Yes  ;  they  are  a  special  part  of  God's  Word,  which  is  a  rule  of  life. 
[Psalm  xix.    Matt.  v.  17.] 

*'  Q.  What  are  the  sacraments  which  Christ  hath  left  to  his  church? 

—  A.  Two ;  Baptism,  and  the  Supper  of  the  Lord. 

'*  Q.  What  is  Baptism?  —  A,  It  is  dipping  or  sprinkling  with  water, 
in  the  name  of  the  Father,  of  the  Son,  and  of  the  Holy  Ghost.  [Matt, 
xxviii.  19.     Acts  x.  47.] 

'*  Q.  What  is  the  nature  of  this  sacrament?  —  A.  It  represents  and 
(through  faith)  seals  the  sprinkling  of  the  blood  of  Christ  and  the  wash- 
ing of  the  Holy  Ghost.  [Acts  xxii.  16.  Tit.  iii.  5.  Acts  viii.  37.  1  Peter 
ii,  2L] '» 
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Unitarians,  and  that  the  Unitarians  are  an  established  class  of 
dissenters  from  the  Established  Church,  and  that  they  hold 
peculiar  doctrines  differing  from  other  denominations  of  dis- 
senters, —  the  relators  put  in  evidence  sermons  printed  and 
published  by  the  said  reverend  defendants,  and  some  of  the  an- 
nual printed  reports  of,  and  books  and  tracts  circulated  by, 
the  British  and  Foreign  Unitarian  Association,  of  which  those 
and  others  of  the  defendants  were  members ;  and  for  the  same 
purpose  they  examined  several  witnesses,  some  of  them  being 
Unitarians,  but  most  of  them  Independents. 

And  thirdly,  to  prove  the  misapplication  of  the  charity 
funds,  the  relators  examined  the  same  witnesses,  and  put  in 
several  reports  of  the  Manchester  College,  at  York,  to  show 
that  that  establishment  was  fit  for  educating  Unitarian  min- 
isters only,  was  supported  by  several  of  the  defendants,  Mr. 
Wellbeloved  and  Mr.  Kenrick  being  chief  professors,  and  re- 
ceived from  the  charity  funds  annual  exhibitions  of  201.  or 
more  to  each  of  six  students  educated  there,  instead  of  being 
employed,  as  Lady  Hewley  directed,  towards  the  education  of 
yojung  men  designed  for  the  ministry  of  Christ's  holy  gospel ; 
and  they  also  proved  payments  of  an  annual  allowance 
♦  873  of  801.  out  of  the  •  charity  funds  to  Mr.  Wellbeloved, 
as  minister  of  St.  Savioiu:  Gate  Chapel ;  of  121.  to  the 
minister  of  a  Unitarian  chapel  at  Rossendale,  in  Lancashire, 
and  other  sums  to  other  ministers  of  various  chapels  which 
were  formerly  Presbyterian  and  Trinitarian,  but  recently  used 
solely  for  Unitarian  worship.  It  appeared  from  a  list  given 
in  by  the  grand  trustees,  that  out  of  237  persons  receiving 
aid  from  the  charity  funds  at  the  time  when  the  informa- 
tion was  filed,  thirty-eight  were  by  i*eputation  Unitarians  in 
doctrinal  opinions,  and  most  of  them  preached  in  old  Pres- 
byterian chapels,  the  ministers  of  which  always  received  aid 
from  the  charity. 

The  cause  was  heard  by  the  Vice-Chancellor  in  December, 
1833 :  objections  were  taken  to  many  parts  of  the  evidence, 
but  it  was  allowed  to  be  read,  on  the  understanding  that  the 
Court  would  treat  as  the  speech  of  counsel  so  much  of  it  as 
was  inadmissible  ;  and  at  the  conclusion  of  the  argument,  his 
Honor  delivered  his  judgment,  and  made  a  decree,  whereby 
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he  declared  that  ministers  or  preachers  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine,  and  vtoe-chanoei- 
their  widows  and  members  of  their  congregations, 
and  that  persons  of  what  is  commonly  called  Unitarian  belief 
and  doctrine,  are  not  fit  objects  of,  and  are  not  entitled  to  par* 
take  of,  the  charities  of  Dame  Sarah  Hewley :  and  the  relators 
having  by  their  counsel  made  an  offer  to  allow  the  defendant, 
J.  P.  Hey  wood,  to  remain  a  trustee  of  the  charities,  and  that  de* 
fendant  not  having  by  his  counsel  accepted  such  offer,  the  Court 
ordered  and  decreed  that  the  said  defendant  and  all  the  other 
defendants  be  remoyed  from  being  trustees  and  sub-trustees  or 
managers,  respectively,  of  the  charities ;  and  that  it  be  referred 
to  the  Master  to  appoint  proper  persons  to  be  trustees 
and  sub-trustees  or  managers  *  thereof,  respectively,  in  *  874 
the  room  of  the  said  defendants :  and  that  it  be  referred 
to  the  Master  to  take  an  account  o5the  rents  and  profits  of  the 
charity  estates,  and  of  the  funds  thereto  belonging,  received 
by  the  defendants  since  the  25th  of  March,  1830  >  and  in  tak- 
ing the  accounts,  the  Master  was  not  to  disallow  or  disturb 
the  distribution  made  of  the  rents  and  profits  hj  the  defend- 
ants in  or  about  the  month  of  May,  1880  :  and  also  that  it  be 
referred  to  the  Master  to  tax  all  parties  their  costs  of  the  suit 
up  to  this  time,  as  between  solicitor  and  client ;  and  to  inquire 
whether  the  relators  and  defendants  had  properly  incurred 
any  and  what  charges  and  expenses  in  the  cause  beyond  the 
costs  thereof ;  and  if  he  should  find  that  they  had,  to  take  an 
account  thereof,  and  tax  the  same  accordingly :  and  that  it  be 
referred  to  the  Master  to  settle  a  scheme  for  the  application  of 
the  residue  of  the  accumulated  funds  of  the  charity,  after 
providing  for  the  pajrment  of  the  said  costs,  charges,  and 
expenses  of  all  parties,  and  the  subsequent  costs  of  the  suit. 
The  foUowine:  is  the  substance  of  his  Honor's      vice-ciuuioei. 

.    ,  ^  lor's  Judgment. 

judgment :  — 

Before  stating  my  opinion  upon  the  trust,  I  must  first 
of  all  say,  that  I  should  be  extremely  sorry  if  any  person 
entertained  an  opinion  that  I  thought  harshly  of  the  Uni- 
tarians as  a  body  ^  because  it  has  happened  to  me  to  have 
had  intercourse  with  various  persons,  from  the  earliest  part 
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of  pay  life,  and  whom  I  have  known  for  many  years,  who 
are  of  that  persuasion,  and  with  whom  I  have  lived  with 
great  cordiality  and  friendship;  but  it  does  not  appear  to 
me  that  the  question  in  this  case  to  be  determined  is, 
whether  they  were  properly  called  Christians  or  not,  but 
whether  it  was  consistent  with  what  appeared  on  the  trust- 
deeds  of  Lady  Hewley,  —  having  regard  to  such  evidence  as 
had  been  produced  of  what  her  sentiments  were,  —  that  the 
Unitarians  could  be  allowed  to  participate  in  the  benefit  of 
her  charity;  she  having  stated,. that  the  first  trust  was  for 

*'poor  and  godly  preachers,  for  the  time  being,  of 
*  875   Christ's  holy  gospel ; "  and  •  then  repeating  phrases, 

which  evidently  showed  that  she  alluded  to  the  same 
sort  of  persons  who  might  happen  to  be  widows  of  persons, 
or  exhibitioners,  and  so  on,  as  would  fall  under  the  first  de- 
nomination. 

The  will  of  Sir  J.  Hewley  has  been  put  in,  which  com- 
menced with  the  following  words  :  *^  This  is  the  last  will  and 
testament  of  Sir  J.  Hewley,  who  being,  of  God's  mercy,  of 
perfect  memor)',"  and  so  on,  "  first  committing  my  spirit  to 
God  who  gave  it,  hoping  to  find  mercy  to  me  a  sinner,  and 
to  be  saved  only  by  the  merits  and  mediation  of  Jesus  Christ, 
my  alone  Saviour  and  Redeemer."  I  must  here  remark  the 
manner  in  which  the  will  was  witnessed :  ^'  Witness  my  hand 
and  seal,  24th  of  June,  in  the  year  of  our  Lord  God  1682  ;  " 
and  therefore  I  consider  that  the  will  testified,  from  the 
beginning  to  the  end,  his  belief  in  the  divinity  of  the  Re- 
deemer. 

I  must  now  refer  to  the  words  of  the  will  of  Lady  Hewley : 
"  I,  Dame  Sarah  Hewley,  widow,  having  first  committed  my 
immortal  soul  into  the  hands  of  my  Redeemer,  to  be  washed 
in  his  blood,  and  made  meet  to  be  partaker  with  the  saints," 
&c. ;  ehfi  then  proceeded  to  make  her  will.  The  natural 
inference  from  this  will  is,  that  she  not  only  believed  in  the 
divinity  of  the  Redeemer,  but  looked  for  salvation  through 
his  merits,  in  that  sense  in  which  the  Church  of  England 
understood  that  he  was  the  Redeemer,  —  ^^  that  he  had  paid 
the  price,"  and  that  for  the  price  which  he  had  paid,  God  would 
be  pleased  to  forgive  the  sins  of  all  that  turned  unto  him. 
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The  next  document  is  the  will  of  Dr.  Colton :  he  also  had 
used  similar  phrases :  **  I  commit  my  immortal  soul  into  the 
hands  of  Almighty  God,  my  Creator,  and  which  I  beseech 
him  mercifully  to  look  upon,  not  as  it  is  in  itself,  polluted 
with  sin,  but  as  it  is  redeemed  and  purged  with  the  precious 
blood  of  his  only  beloved  Son,  and  my  most  sweet  Saviour 
Jesus  Christ,  in  confidence  of  whose  merits  and  mediation 
alone  it  is  that  I  cast  myself  upon  the  mercy  of  God,  for  the 
pardon  of  my  sins  and  the  hope  of  eternal  life.'*  He,  it  was 
to  be  remarked,  was  one  of  Lady  Hewley's  trustees,  and 
was  the  person  that  preached  at  St.  Saviour's  Chapel,  where 
she  attended  during  her  life,'  and  he  preached  her  funeral 
sermon. 

*  Then,  looking  at  the  words  of  the  deed,  I  am  nee-  *  376 
essarily  driven  (inasmuch  as  the  rules  were  directed 
by  the  deed  of  1707  to  be  observed)  to  a  consideration  of 
Bowles's  catechism,  which,  according  to  the  rules,  the  poor 
alms-people  were  directed  to  repeat :  and  for  the  purpose  of 
determining  the  question  before  me,  I  am  bound,  not  merely 
to  consider  the  questions  and  answers  in  the  catechism,  but 
also  the  texts  in  the  margin,  which  are  manifestly  referred  to 
in  support  of  the  answers.  One  question  was,  —  '*  What  was 
the  sin  'of  our  first  parents  ?  —  Eating  the  forbidden  fruit. 
What  was  the  fruit  of  that  eating  ?  —  It  filled  the  world  with 
sin  and  sorrow.  In  what  condition  is  the  posterity  of  our 
first  parents  born?  —  In  a  sinful  and  miserable  condition." 
That  last  answer  comprehended  all  the  posterity  of  Adam. 
"  Wast  thou  bom  in  that  condition  ?  —  Yes,  I  was  conceived 
in  sin,  and  am  by  nature  a  child  of  wrath,  as  well  as  others. 
What  is  Jesus  Christ?  —  The  Son  of  God  manifest  in  the 
flesh."  Now,  that  answer  referred  to  that  very  singular 
veise  at  the  end  of  the  third  chapter  of  St.  Paul's  (first) 
Epistle  to  Timothy,  which,  according  to  the  translation  of  the 
Scriptures  used  at  that  time,  could  not  leave  a  doubt  in  the 
mind  of  any  person  as  to  the  divinity  of  the  Redeemer,  be- 
cause, according  to  the  received  translation,  it  was  put  in  this 
way :  **  And  without  controversy,  great  is  the  mystery  of 
godliness ;  Qod  was  manifested  in  the  flesh,  justified  in  the 
spirit,  seen  of  angels,  preached  unto  the  Gentiles,  believed 

[826] 


*  876  CASES  IN  THE  HOUSE  OP  LORDS. 

on  in  the  world,  received  up  into  glory."  Now,  no  man  could 
doubt  that  this  text  was  intended  to  convey  the  only  con- 
clusion that  could  be  formed,  which  was,  that  not  merely  the 
office  and  mission  of  our  Saviour  were  divine,  as  stated  in  the 
answers  of  the  defendants,  but  that  his  person  was  divine. 

The  catechism  then  went  on  in  another  part,  —  *^  In  what 
order  doth  God  work  faith  by  the  word  ?  —  First,  he  shows 
men  their  sins,  and  then  their  Saviour.  Why  doth  he  observe 
this  order  ?  —  That  Christ  may  be  the  more  precious  to  the 
soul.  How  doth  faith  work  love  ?  —  It  lays  hold  upon  the 
infinite  love  of  Christ,  and  works  a  mutual  love  in  us."  Now, 
that  expression,  *^the  infinite  love  of  Christ,"  of  necessity 
conveyed  the  notion  that  he  was  divine,  for  none  but  a  divine 
being  could  have  infinite  love.  Persons  might  appeal 
*  877  to  their  *  own  common  reading  and  observations  of 
what  passed  every  day,  and  I  appeal  to  the  testimony 
given  before  the  committee  of  the  Lords  and  Commons  upon 
the  state  of  Ireland  for  proof  of  this  proposition :  that  the 
Presbyterians  do  hold  that  the  only  effectual  view  of  religion, 
for  the  purpose  of  softening  the  hearts  of  men  and  turning 
them  to  God,  is  the  view  of  the  Father's  love  in  sending  his 
Son  to  appear  upon  earth  and  suffer  as  a  man.  That  was 
the  very  view  which  was  taken  by  a  pious  Presbyterian  min- 
ister, who  was  examined  with  regard  to  the  Regium  Donum  at 
Belfast. 

Now,  the  first  donation  in  Lady  Hewley's  trust  was  to 
«^  poor  and  godly  preachers  of  Christ's  holy  gospel."  I  can* 
not  but  suppose,  as  she  was  not  a  conformist,  that  she  did 
mean  those  persons,  not  being  members  of  the  Church  of 
England,  who  did  entertain,  among  others,  the  firmest  belief 
in  the  divinity  of  our  Redeemer's  person,  in  the  necessity  of 
the  sacrifice  he  made,  because  of  the  universality  of  sin,  com- 
monly called  original  sin ;  and  that  she  would,  as  Sir  Edward 
SuGDEN  has  stated  with  great  propriety,  have  shaken  with 
horror  at -the  notion  of  her  charity  being  given  to  the  sus- 
tenance of  persons  who  not  only  disbelieved  these  two  doc- 
trines, but  who  actually  preached  against  them.  It  has  also 
been  argued  (and  I  must  say  I  do  not  remember  a  case  which 
has  been  argued  with  more  ingenuity  and  ability  by  all  the 
[826] 


SHORE  V.  WILSON.  *  8T7 

members  of  the  bar  concerned  in  it)  that  the  principal  object 
of  this  lady  was  to  support  poor  ministers,  widows  of  poor 
ministers,  and  the  other  persons  included  in  her  trust-deed, 
who  would  themselves  be  tha  supporters  of  what  was  called 
the  great  doctrine  of  the  Presbyterians,  —  that  sort  of  unre- 
strained method  of  disseminating  the  faith  which  would  not 
submit  to  be  bound  by  any  test  or  creed,  or  by  any  thing  except 
the  words  of  Scripture. 

Now,  the  book  mentioned  in  the  catalogue  of  books  at  the 
end  of  the  sixth  report  of  the  Unitarian  Society,  which  wis 
called  an  Improved  Version  of  the  New  Testament,  affords  a 
strong  inference  that  persons  wlio  would  assist  the  publication 
of  it  cannot  come  under  the  description  of  ^^  poor  and  godly 
preachers  of  Christ*s  holy  gospel,"  even  according  to  the 
view  which  has  been  taken  of  those  words  by  the  defendants* 
counsel.    Surely  it  is  immaterial  whether  a  creed  is 
expressed  *in  a  form  of  words,  or  whether  a  thing    *378 
called  a  translation  is  propounded  to  mankind  which 
refuses  to  give  the  literal  sense  of  words,  and  in  lieu  of  words 
expressing  the  literal  sense  of  the  words  in  the  original  text, 
substitutes  other  words.     Where  the  literal  meaning  of  a 
word  was  doubtful,  translators  might  place  one  word  in  the 
text  of  the  translation  and  another  in  the  margin,  in  order 
that  a  choice  might  be  made ;  and  many  cases  may  be  im- 
agined in  which  the  idiom  of  the  English  language  would  not 
permit  the  literal  rendering  of  word  for  word  from  the  Greek 
or  the  Hebrew ;  but  where  persons  have  obviously  and  sys- 
tematically gone  out  of  the  plain  way,  and  have  chosen  not 
to  give  the  literal  meaning,  but  to  give  an  assumed  and 
arbitrary  meaning,  for  the  purpose  of  misleading  the  igno- 
rant reader,  those  persons  must  be  considered  as  in  effect 
imposing  a  creed  upon  the  reader,  and  not  giving  him  the 
benefit  of  judging  for  himself  by  means  of  the  pure  word  of 
Scripture.     I  make  this  observation  in  consequence  of  the 
translation  given   in  that  book  of  the  first  chapter  of  the 
Epistle  of  Paul  to  the  Hebrews ;  for  it  appears  most  clearly 
that  the  persons  who  composed  the  translation  did  not  intend, 
when  they  made  what  they  called  a  translation,  to  render  that 
fiist  chapter  literally,  but  did  intend  to  impose  a  creed.    A 
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comparison  of  the  text  in  GriQsbach  with  the  new  version 
would  make  this  plain. 

[His  Honor  then  entered  on  a  critical  examination  of  the 
1st,  2d,  3d,  5th,  6th,  7th,  8th,  and  14th  verses  of  the  first 
chapter  of  the  Epistle  to  the  Hebrews,  in  the  ^^  Improved 
Version*'  (12mo  edition  of  1809),  and  compared  it  with  the 
corresponding  verses  of  the  Greek  text  of  Griesbach  (the  Svo 
London  edition  of  1819),  referring  also  to  the  authorized 
English  version.  After  expressing  his  astonishment  that  any 
person  could  have  ventured  to  call  that  an  ^^  improved  ver- 
sion "  of  the  Scriptures,  wttich  rendered  the  words  di  w 
(2d  verse),  ^^for  whom ; "  cmaiyaaim  r^  do^,  xai  ;|ra^axT^^  t^j 
vnoatdatoDi  avrov  (3d  verse),  "  a  ray  of  his  brightness  and  an 
image  of  his  perfections;^^  T<p  Qtniaxi  r^g  dwdfutag  avrov  (same 
verse),  "by  his  powerful  word ; "  y«y«W^xa  as  (5th  verse),  "I 
have  adopted  thee ; "  and  Trvgig  qsUya  (7th  verse),  "  flames  of 
lightning ;  '*  his  Honor  said  it  was  perfectly  plain  that,  in 

those  and  other  passages  which  he  examined,  the  gen- 
*  379   tlemen  who  had  fabricated  *  this  Unitarian  Testament, 

though  they  gave  themselves  the  character  of  extreme 
accuracy,  never  meant  to  give  a  translation,  but,  meaning  to 
fetter  the  understanding  of  the  reader,  they  wilfully  altered 
some  words  and  interpolated  others,  and  imposed  their  creed 
in  the  shape  of  a  translation.     His  Honor  then  proceeded:]  — 

I  have  taken  this  as  a  specimen  of  the  whole ;  I  have 
looked  at  a  variety  of  passages,  and  I  do  not  remember  to 
have  seen  any  translation  which  could  be  considered  more 
unsatisfactory,  more  arbitrary,  more  fanciful,  and,  I  am  sorry 
to  say,  more  false,  than  this  thing  called  by  the  Unitarians 
an  improved  version ;  and  sure  am  I  that  Lady  Hewley  would 
have  thought  it  the  worst  calamity  that  could  have  happened 
to  her  that  persons  should  be  considered  entitled  to  participate 
in  her  charity,  professing  to  call  themselves  "  godly  preachers 
of  Christ's  holy  gospel,"  who  would  give  their  sanction  to  the 
publication  of  such  a  work  as  that.  For  the  reasons  I  have 
assigned,  she  would,  if  the  matter  had  been  duly  explained 
to  her,  have  seen  that  it  militated  against  that  principle  which 
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the  defendants'  counsel  said  was  the  principle  on  which  she 
desired  her  charity  to  be  administered;  namely,  the  principle 
of  free  discussion,  without  creed,  and  by  appealing  only  to  the 
Scriptures  as  they  stood. 

There  is  a  vast  number  of  other  passages ;  but  it  is  per- 
fectly useless  to  go  through  them.  One  remark,  however, 
may  be  made  upon  the  criticism  of  the  new  translators. 
They  print  in  italics  the  latter  part  of  the  first  and  the  whole 
of  the  second  chapter  of  St.  Matthew,  and  the  whole  of  the 
second  chapter  and  all  the  first  chapter  of  St.  Luke,  except 
the  four  first  introductory  verses ;  and  this  they  do,  as  they 
tell  us  in  the  notes,  in  pp.  2  and  111,  because  those  chapters 
and  parts  of  chapters  are  to  be  considered  as  of  doubtful 
authority,  though  they  are  to  be  found  in  all  the  manuscripts 
and  versions  which  are  now  extant.  In  the  progi-ess  of  im- 
provement, it  may  be  discovered  that  no  parts  of  Scripture 
are  genuine  and  authentic,  except  the  first  verse  of  Genesis 
and  the  last  of  Revelation ;  and,  according  to  the  argument 
for  the  defendants,  the  preachers  upon  those  two  verses  only 
might  still  be  considered  as  godly  preachers  for  the  time 
being  of  Christ's  holy  gospel,  within  the  intent  and 
meaning  *  of  Lady  Hewley 's  trust-deeds.  I  find.,  by  *  880 
the  evidence,  that  Mr.  Wellbeloved  and  Mr.  Kenrick, 
and  some  third  trustee  (Offley  Shore),  were  subscribers  to  the 
institution  called  the  Unitarian  Society,  which  enumerated 
amongst  the  books  it  circulated  this  ^^ Improved  Version" 
of  the  Scriptures,  as  it  was  called ;  and  my  opinion  is,  that, 
the  question  being,  not  who  should  participate,  but  what  given 
individuals  should  be  excluded,  it  is  satisfactorily  made  out 
that  no  person  who  believes  as  Mr.  Wellbeloved  has  stated  in 
his  sermon  he  believes,  or  who  acts  as  Mr.  Wellbeloved  has 
acted  with  regard  to  supporting  that  Unitarian  Society  which 
had  published  such  a  book  as  the  improved  version,  could 
be  considered  as  entitled  to  share  in  the  charity  of  Lady 
Hewley. 

Therefore  I  think  it  clear  that  no  stipend  ought  to  be  con- 
tinued to  Mr.  Wellbeloved,  or  to  any  person  preaching  the 
doctrines  he  does ;  and  it  is  also  clear  that  the  charity  itself 
cannot  be  administered  according  to  the  intention  of  Lady 
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Hewley,  at  least  there  is  no  reasonable  security  that  it  can  be 
administered  according  to  her  intention,  if  it  is  allowed  to 
remain  in  the  hands  of  persons  who  thought  as  he  did,  and 
who  had  acted  as  he  had.  I  bad  no  evidence  whatever  to 
induce  me  to  believe  that  he  had  any  thing  to  do  with  the 
improved  version,  more  than  in  assisting  by  his  subscription 
the  publication  of  it,  nor  have  I  ever  heard,  nor  have  I 
the  slightest  conception,  who  were  the  fabricators  of  the 
book;  but  I  am  quite  certain  Lady  Hewley  never  would 
have  thought  this  book  did  contain  Christ's  holy  gospel,  or 
that  the  persons  who  disseminated  this  book  were  to  be  con- 
sidered disseminators  of  Christ's  holy  gospel.  Therefore  my 
decree  must,  in  substance,  declare,  that  no  persons  who  deny 
the  divinity  of  our  Saviour's  person,  and  who  deny  the  doc- 
trine of  original  sin,  as  it  is  generally  understood,  are  entitled 
to  participate  in  Lady  Hewley's  charity ;  and  that  the  first  set 
of  trustees  must  be  removed. 

It  is  sufficiently  manifest  that  this  lady  never  intended  that 
there  should  be  trustees  of  one  sort  to  administer  the  dealing 
out  of  the  funds  amongst  the  persons  who  were  named  in  the 
first  deed,  and  trustees  of  a  second  sort  to  superintend  the 
hospital  which  contained  the  poor  almswomen.  I  therefore 
think  that  all  the  trustees  who  are  dissenters  and  deny 
*  381  the  doctrine  *  of  our  Saviour's  divine  person,  and  the 
'doctrine  of  original  sin,  must  be  removed ;  and  though 
there  is  no  objection  personally  to  Mr.  Palmes,  yet  as  it 
appears  that  he  is  a  member  of  the  Church  of  England,  he 
ought  not  to  be  continued  a  trustee. 


Appeal  to  the  ^^  appeal  from  the  Vice-Chancellor's  decree 
Lord  chMceUor.  ^j^  argucd  for  four  days  before  Lord  Chancellor 
Brougham,  assisted  by  Mr.  Justice  Littledale  and  Mr.  Baron 
Parke,  in  June,  1834 ;  but  the  further  hearing  being  then 
adjourned,  his  Lordship  resigned  the  Great  Seal  before  he  had 
heard  the  whole  of  the  arguments,  (a) 

(a)  The  trustees  offered  to  take  his  Lordship's  judgment  after  his 
resignation,  but  the  relators  refused,  as  their  leading  counsel's  reply  had 
not  been  heard. 

[aao] 


SHOBB  V.   WIUSON.  *  881 

The  appeal  came  to  be  argued  de  novo  before  Lord  Chan- 
cellor Ltndhurst,  assisted  by  Mr.  Justice  Pattbson  and  Mr. 
Baron  Aldebson,  in  February  and  April,  1885  ;  and  although 
the  arguments  had  not  been  concluded  when  his  Lordship 
left  office,  yet,  the  parties  having  by  their  solicitors  pre- 
viously agreed  to  receive  his  Lordship's  judgment  after  he 
should  resign,  and  to  give  it  the  same  effect,  and  no  fai-ther, 
as  it  would  have  if  delivered  while  in  office  ;  his  Lordship,  at 
Gray's  Inn  Hall,  on  the  6th  of  February,  1886,  after  hearing 
the  opinion  of  the  learned  Judges,  pronounced  his  judgment, 
concurring  with  them,  affirming  the  Vice-Chancellor's  decree, 
and  dismissing  the  appeal,  without  costs. 

The  joint  opinion  of  the  learned  Judges  was  delivered  by 

Mb.  Baron  Aldbbson.  — My  Lords,  my  opinion  of  Mr. 
brother  Patteson  and  myself  having  fully  con-  f^aSdMr^^SS 
sidered  this  case,  in  which  your  Lordship  has  ^^^'^^' 
desired  to  have  our  assistance,  and  having  entirely  concurred 
in  our  view  of  it,  it  becomes  my  duty  to  deliver  our  joint 
opinion,  together  with  the  reasons  by  which  we  think  it  may 
be  supported. 

*  This  question  arises  out  of  certain  deeds  of  endow-  *  882 
ment  executed  by  Lady  Hewley.  [The  learned  Judge, 
after  stating  the  material  parts  of  the  deeds  of  1704  and 
1707,  and  reading  the  collection  of  rules,  referred  to  in  the 
latter,  for  the  government  of  the  almshouse,  proceeded :] 
Now  it  is  contended,  on  behalf  of  the  relators,  that  this  char- 
ity is  to  be  confined  to  Protestant  dissenters  entertaining  a 
belief  in  the  divinity  of  our  Lord  Jesus  Christ,  in  the  atone- 
ment, and  in  the  doctrine  of  original  sin ;  in  &ct,  to  those 
who  are  commonly  called  Orthodox  dissenters,  in  order  to 
distinguish  them  from  others  who  entertain  different  opinions 
as  to  these  important  matters,  and  who  are  called  in  common 
parlance  (though  undoubtedly  by  no  very  accurate  descrip- 
tion in  that  respect)  Unitarian  dissenters.  In  more  correct 
language,  perhaps,  they  should  be  called  believers  in  the  unity 
of  the  godhead  without  any  distinction  of  persons  therein. 
For  we  presume  that  those  who  differ  with  them  in  this 
respect  equally  believe  in  the  unity  of  the  godhead,  although 
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they  think  (and  that  from  what  they  consider  plain  texts  of 
Scripture)  that  such  mysterious  unity  is  not  inconsistent  with 
the  equally  mysterious  distinction  of  persons  therein. 

If  this  question  at  all  depended  on  any  investigation  of  the 
comparative  truth  and  excellence  of  these  doctrines,  or  upon 
a  critical  examination  of  texts  of  Scripture  (the  only  test  to 
be  applied  by  Protestants  in  such  inquiries),  we  should  feel 
that  this  was  not  a  proper  tribunal,  and  that  we  were  not  suf- 
ficient for  these  things.  But  this  case  really  turns  upon  a 
question  of  fact.  If  the  Unitarian  doctrines  are  consistent 
with  the  intention  of  Lady  Hewley,  the  decision  of  the  Vice- 
Chancellor  is  eri*oneous.  If  they  are  inconsistent  with  it,  the 
declaration  ho  has  made  seems  to  us  correct.  The  Vice- 
Chancellor's  declaration,  in  substance,  is,  that  no  persons  who 
deny  the  divinity  of  our  Saviour's  person,  and  who  deny  the 
doctrine  of  original  sin,  as  it  is  generally  understood,  are 
entitled  to  participate  in  this  charity. 

There  is  no  doubt  as  to  the  principles  which  are  to  govern 
our  opinion  ;  they  are  fully  laid  down  and  explained  in  The 
Attorney- Q-eneral  v.  Pearson,  {a)  and  may  be  thus 
*  383  shortly  *  expressed :  the  will  of  the  founder  is  to  be 
observed.  Then  how  is  the  will  of  the  founder  to  be 
ascertained  ?  If  it  be  expressed  clearly  in  the  instrument  of 
foundation,  there  can  be  no  difficulty.  If  expressed  in  doubt- 
ful or-general  words,  recourse  must  be  had  to  extrinsic  cii^ 
cumstances,  such  as  the  known  opinions  of  the  founder,  the 
existing  state  of  the  law,  the  contemporaneous  usage,  or  the 
like. 

Upon  these  principles,  then,  we  proceed  to  consider  the 
case.  We  may  begin  by  laying  the  Church  of  England  out 
of  the  question :  for  although  Lord  Eldon  says  (6)  that  a 
bequest  for  the  worship  of  God  would,  primd  facie,  be  one  to 
the  Established  Church,  yet  it  is  quite  clear  from  all  the  doc^ 
uments  in  this  case,  that  this  foundation  was  in  favour  of 
some  class  or  classes  of  persons  dissenting  from  the  church. 
This  point  has  not  been  disputed.     But  then  this  question 

(a)  3  Meriy.  353. 

(a)  Attorney-Greneral  t;.  Pearson,  8  Meriv.  409. 
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arises,  Who  are  the  dissenters  whom  Lady  Hewley  intended 
to  benefit  ?  lUe  provision  is  fourfold :  1st,  in  favour  of  poor 
and  godly  preachers,  for  the  time  being,  of  Christ's  holy  gos- 
pel ;  2dly,  in  favour  of  poor  and  godly  widows,  for  the  time 
being,  of  poor  and  godly  preachers  of  Christ's  holy  gospel ; 
Sdly,  for  the  distribution  of  sums  of  money  to  encourage  and 
promote  the  preaching  in  poor  places  of  Christ's  holy  gospel, 
and  for  the  education  of  young  men  designed  for  the  ministry 
of  Christ's  holy  gospel ;  and,  lastly,  for  the  relief  of  such 
godly  persons  in  distress  as  were  fit  objects  of  her  charity. 

It  is  clear  from  this,  that  this  pious  lady  had  directly  in 
view  the  encouragement  of  the  preaching  of  the  gospel  by 
Protestant  dissenters,  and  that  in  three  ways :  1st,  by  provi- 
sion to  preachers  and  to  their  widows ;  2d,  by  direct  gifts  of 
money  for  building  places  of  worship,  or  endowing  them 
when  built  in  places  not  otherwise  able  to  support  a  minis-' 
ter ;  3d,  for^  the  education  of  youth  for  the  same  godly 
purpose.  These  three  objects  have  plainly  in  view  the  prop- 
agation of  some  doctrines  which  she  deemed  to  be  of  impor- 
tance to  the  souls  of  men ;  and  her  fourth  object  was  in 
complete  accordance  with  the  three  others,  being  in  truth 
the  relief  of  the  professors  of  the  same  doctrines,  in 
case,  from  their  narrow  *  circumstances  or  unforeseen  *  884 
calamities,  they  should  be  reduced  to  pecuniary  dis- 
tress. What,  then,  were  the  doctrines  in  question  ?  Primd 
fcLcie^  these  would  surely  be  the  doctrines  which  she  herself 
conscientiously  entertained,  and  there  is  no  reasonable  doubt 
what  those  doctrines  must  have  been.  But  she  has  more 
particularly  described  in  her  second  deed,  and  in  the  rules 
she  herself  formed,  one  class,  viz.,  the  poor  pious  widows 
whom  she  deemed  to  be  fit  objects  of  her  boimty  in  the  alms- 
house which  she  had  built.  They  must  be  persons  piously 
disposed  and  of  the  Protestant  religion ;  they  must  be  able 
to  repeat,  by  heart,  the  Lord's  prayer,  the  creed  and  ten  com- 
mandments, and  Mr.  Edward  Bowles's  catechism ;  and  they 
must  weekly  attend  (unless  sick)  some  place  of  Protestant 
worship. 

To  what  class  or  classes  of  persons  does  this  description 
extend  ?    In  the  first  place,  it  is  expressly  confined  to  Prot- 

[888] 


*884  CASES  IN  THE  HOUSE  OF  LORDS. 

estant  dissenters.  In  the  second  place,  it  seems  clearly  not 
confined  to  on,e  class  of  Protestant  dissenters'^alone,  because 
the  widows  are  only  required  to  attend  ^otm  place  of  such 
Protestant  worship.  But,  in  the  third  place,  it  seems  also  as 
clearly  intended  to  include  those  persons  alone,  who,  though 
in  many  respects  differing  in  opinion,  yet  agreed  in  some 
points  which,  probably.  Lady  Hewley  thought  fundamental ; 
and  we  know  from  history  that  if  it  was  her  opinion,  she  was 
by  no  means  singular  in  it.  What,  then,  were  the  funda- 
mental points  ?  We  think  they  must  be  taken  to  be  those 
doctrines  which  are  to  be  found  in  the  Lord's  prayer,  the 
creed,  the  ten  commandments,  and  Bowles's  catechism. 

It  has  been  argued  that  the  only  qualification  required  is, 
the  being  able  to  repeat  those  by  heart ;  but  we  cannot  think 
so  meanly  of  Lady  Hewley's  understanding  as  to  adopt  that 
argument :  we  think  she  meant  that  they  should  accept  these, 
and  the  doctrines  therein  contained,  as  a  rule  of  faith,  and 
that  they  should  have  them  by  heart,  in  order  that  they 
might  be  more  deeply  impressed  with  them,  — precisely  in 
the  same  way  and  for  the  same  purpose  as  the  godfathers,  in 
the  baptismal  service  of  the  Church  of  England,  are  required 
to  cause  the  child  to  learn  to  say  (which  means  to  say  by 
heart)  the  creed,  the  Lord's  prayer,  and  the  ten  command- 
ments, and  to  be  further  instructed  in  the  Church 
*  385  catechism :  and  as,  in  *  the  rubric,  the  children  are 
required  to  be  brought  for  confirmation  to  the  bishop, 
as  soon  as  they  can  do  this  and  have  attained  a  fit  age,  no  one 
can  believe  that  these  provisions  were  intended  to  try  their 
memory,  and  not  to  prove  their  faith. 

Then  what  are  the  doctrines  to  be  found  in  these  docu- 
ments ?  We  may  lay  aside  the  Lord's  prayer  and  the  ten 
commandments,  being  matters  about  which  all  Protestants 
are,  we  believe,  agreed ;  at  any  rate,  all  the  parties  to  this  suit 
understand  and  assent  to  them  in  the  same  sense.  Perhaps 
this  may  not  be  the  case  as  to  the  apostles'  creed,  which, 
though  certainly  general  in  its  language,  has  been  usuaUy 
confined  as  a  creed  to  churches  which  did  not  doubt  the  divin- 
ity of  our  Saviour  Jesus  Christ.  It  is,  as  we  have  seen,  one 
of  the  tests  necessary  for  baptism  and  confirmation  in  the 
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Church  of  England,  and  certainly  is  in  that  church,  by  its 
catechism,  explained  in  a  Trinitarian  sense ;  as  plainly  ap- 
pears if  we  consult  the  prayer-book ;  for  the  child  there 
answers  that  he  understands  by  it,  1st,  a  belief  in  God  the 
Father,  the  Creator  of  all  things ;  2d,  in  God  the  Son,  the 
Redeemer  of  all  mankind  ;  and  8d,  in  God  the  Holy  Ghost, 
the  sanctifier  of  all  the  elect  people  of  God.  Indeed,  it  is  not 
improbable  that  Mr.  Baxter  took  the  same  view  of  the  doctrines 
contained  in  the  apostles'  creed  ;  for  when,  on  one  remarkable 
occasion,  he  proposed  that  subscription  to  the  creed,  the  Lord's 
prayer,  and  the  ten  commandments,  should  be  alone  sufficient 
as  a  test  for  church  communion,  it  was  objected  that  these 
might  be  subscribed  by  a  Papist  or  a  Socinian,  he  says,  so 
much  the  better ;  but  adds,  ^^  But  if  they  were  afraid  of  com- 
munion with  Papists  and  Socinians,  it  should  not  be  by  mak- 
ing a  new  test  or  rule  of  faith  which  they  will  not  subscribe 
to,  but  by  calling  them  to  account  whenever,  in  preaching  or 
writing,  they  contradict  or  abuse  the  truth  to  which  they  have 
subscribed."  It  would  seem,  therefore,  that  he  thought  that 
the  preaching  or  writing  some  of  the  Papist  or  Socinian  doc- 
trines would  be  contrary  to  the  truth  of  these  articles  if  they 
subscribed  them :  he  must,  we  think,  have  referred  to  the 
second  commandment  as  to  the  Papists,  and  to  this  creed  as  to 
the  Socinians ;  for  there  does  not  appear  to  be  any  thing  else  in 
his  proposed  test  to  which  this  observation  could  at  all  even 
plausibly  apply. 

*  And  this  view  of  the  apostles'  creed  confirms,  and  *  386 
is  confirmed  by,  the  last  document,  Mr.  Bowles's  cate- 
chism. Now  it  is  stated  by  all  the  witnesses,  amongst  whom 
are  some  very  distinguished  divines  of  various  persuasions,  and 
who  all  agree  in  this,  that  this  catechism  is  essentially  Trini- 
tarian, and  that  it  can  be  assented  to  properly  by  those  alone 
who  admit  original  sin  and  the  atonement  made  for  it,  and 
acknowledge  the  proper  divinity  of  our  Lord  and  Saviour 
Jesus  Christ.  This  would  be  quite  sufficient,  for  there  is  no 
evidence  on  the  other  side,  l&nd  we  are  to  decide  on  the  evi- 
dence. But  on  reading  this  catechism  ourselves,  with  that 
attention  it  requires,  and  considering  it,  we  cannot  doubt  that 
if  we  were  required  to  form  an  opinion  on  it,  we  should  decide 
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that  the  witnesses  have  taken  a  correct  view  of  it.  It  does 
appear  to  us  clear  that  these  are  the  doctrines  fairly  to  be  de- 
duced from  it,  particularly  by  comparing  it  with  the  passages 
of  Scripture  quoted  in  its  margin.  We  would  rather,  how- 
ever, put  this  point  of  the  case  on  the  general  tenor  of  the 
whole  catechism  and  the  uncontradicted  evidence,  than  on 
our  own  view  as  to  particular  passages  in  it,  lest  we  should 
fall  into  an  error  on  some  controverted  question  of  criticism 
or  theology,  which  are  always  delicate  and  dangerous  sub- 
jects for  unprofessional  divines  to  handle. 

Upon  the  whole,  then,  we  think  that  in  the  description 
which,  by  her  own  rules,  Lady  Hewley  has  given  of  the 
widows  who  were  to  be  inmates  of  her  almshouse,  those  only 
were  meant  to  be  included  by  whom  the  doctrines  enumerated 
in  the  Vice-Chancellor's  declaration  were  accepted  as  a  role 
of  faith.  Now  we  think  it  reasonable  to  conclude  .that  these 
widows  who  were  to  be  the  inmates  of  the  almshouse  are  part 
of  the  fourth  class,  described  in  the  deed  of  1704  as  ^^  godly 
persons  in  distress."  They  are  not  only  subjected  in  the  deed 
of  1707  to  the  discretion  of  the  trustees,  being  objects  out  of 
that  class  selected  by  Lady  Hewley  herself,  but  their  descrip- 
tion affords  us  the  means  of  ascertaining,  upon  Lady  Hewley's 
own  authority,  what  she  meant  by  the  word  '*  godly  "  in  both 
the  deeds.  If  this  be  so,  then  the  same  expression  which  is 
applied  to  the  preachers  and  their  widows  ought  to  receive 
the  same  construction,  it  being  plainly  incongruous  to  give  in 
one  deed  two  meanings  to  the  same  expression.  But 
*  887  independently  *  of  this,  at  all  events,  the  qualification 
attached  by  Lady  Hewley  to  the  admission  of  the  in- 
mates of  her  almshouse  distinctly  shows  what  her  own  opinions 
were,  and  how  anxious  she  was  for  their  adoption  by  others : 
and  then  that  anxiety  would  apply  with  far  greater  force  to 
the  adoption  of  those  opinions  by  preachers  whose  duty  it  was 
to  take  active  steps  for  the  propagation  of  the  doctrines  they 
professed.  For  an  error  there  would  probably  lead  to  evils  of 
a  much  more  extensive  nature.  It  is  not  likely  that  a  lady, 
who  wished  to  regulate  the  opinions  even  of  the  poor  widows, 
the  objects  of  her  pecuniary  bounty,  could  intend  to  permit 
her  funds  to  be  devoted  to  the  active  propagation  of  any  other 
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than  the  same  fundamental  doctrines.  It  is  quite  inconceiv- 
able that  she  could  thus  (if  with  reverence  we  may  use  the 
emphatic  language  of  holy  writ  on  this  subject)  have  strained 
at  a  gnat  and  swallowed  a  camel. 

We  think,  therefore,  that  Lady  Hewley,  by  poor  and  godly 
preachers,  meant  preachers  profesnng  the  doctrines  contained 
in  the  Vice-Chancellor's  declaration.  Again,  if  this  be  so,  and 
if  this  be  the  class  of  persons  whom  she  designates  as  poor  and 
godly  preachers  of  Christ's  holy  gospel,  it  is  most  rational 
then  to  consider  the  other  bequests  for  the  encouragement 
and  preaching  of  Christ's  holy  gospel,  and  for  the  educating 
of  young  ministers  of  that  gospel,  as  confined  to  the  preach- 
ing of  persons  professing  these  same  doctrines,  and  to  the 
education  of  youths  for  the  ministry  in  places  where  those 
doctrines  are  professed. 

This  view  of  the  case  appears  to  us  to  be*  much  confirmed 
by  the  peculiar  language  of  Lady  Hewley's  will,  by  that  of 
her  pastor.  Dr.  Colton,  by  the  state  of  the  law  at  that  period, 
and  by  the  general  tenor  of  history,  both  as  to  the  doctrines 
usually  professed  by  the  great  body  of  dissenten  at  that  time, 
and  their  non-interference  with  that  particular  provision  in 
the  Toleration  Act,  applicable  to  Unitarian  preaching. 

We  were  much  pressed  with  quotations  from  various 
authors  on  this  point,  by  the  learned  and  ingenious  gentle- 
men who  argued  for  the  defendants  ;  but  they  have  failed  to 
satisfy  us  even  as  to  the  probability  of  any  such  catholic 
intention  as  that  for  which  they  contend  having  been  enter- 
tained by  Lady  Hewley.  Such  a  view  may  perhaps 
have  been  *  taken  by  a  few  speculative  divines  of  great  *  388 
benevolence  of  feeling,  but  was  never  very  generally 
received.  It  is,  indeed,  observable,  that  almost  all  the  very 
men  who  held  such  opinions  constantly  asserted  their  own 
orthodoxy  of  belief  on  the  points  now  in  question,  and  that  in 
no  instance  whatever,  that  we  remember,  are  they  found  to  ap* 
prove  of  the  preaching,  or  inculcating  by  the  teaching  of  youth, 
those  doctrines  now  contended  for  and  openly  avowed  by  the 
Unitarian  dissenters  in  their  discourses  from  the  pulpit.  The 
greater  part,  if  not  the  whole,  of  those  quotations  seem  to  us 
applicable  rather  to  the  terms  of  church  communion  than  to 
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the  present  subject.  For  the  question  now  is  upon  a  charity 
to  be  devoted  to  the  active  propagation  of  doctrines  by  pecu- 
niary encouragement  given  to  their  professors ;  and  is  not, 
whether,  without  any  particular  test,  it  may  be  allowed  to 
persons  differing  on  material  points  to  waive  them,  and,  not- 
withstanding, to  associate  in  one  religious  community  together. 
We  do  not,  indeed,  think  such  a  plan  wise  or  likely  to  suc- 
ceed in  producing  peace  in  the  churches ;  but  we  do  not  doubt 
that  it  has  often  been  entertained  by  speculative  men,  who 
have  not,  perhaps,  attended  sufficiently  to  the  results  of  prac- 
tical experience  in  human  life. 

But  this  argument  as  to  a  supposed  catholic  intention  seems 
inconsistent  also  with  the  probabilities  of  this  case.  Lady 
Hewley  must  have  had  fixed  religious  opinions,  conscientiously 
and  strongly  felt  by  her,  or  else  it  is  not  likely  that  she  would 
have  made  this  foundation.  It  is  very  unusual  for  religious 
foundations  to  be  made  by  any  other  than  persons  having 
strong  and  fixed  religious  opinions  themselves.  Those  who 
entertain  what  are  called  latitudinarian  notions  on  such  sub- 
jects are  not  commonly  those  who  leave  their  property  in  this 
way.  But  waiving  this,  it  seems  to  us  clear  that  Lady  Hew- 
ley, by  requiring  the  apostles'  creed,  or  indeed  any  definite 
creed  at  all,  as  a  necessary  qualification  in  the  case,  has  given 
herself  a  decisive  answer  to  this  argument,  and  has  negatived 
the  probability  of  her  at  least  having  ever  entertained  this 
supposed  catholic  intention,,  by  which,  looking  forward  into 
futurity,  she  is  imagined  to  have  contemplated  a  continual 
movement  in  advance  of  religion,  in  the  course  of  which 

all  her  own  peculiar  doctrines  should,  with  others, 
*889   *  gradually  be  absorbed  and  lost  in  the  light  and 

splendour  of  what  is  called  increasing  knowledge  and 
reason  ;  for  the  very  object  and  peculiar  advantage  of  a  creed 
is,  to  prevent  this  perpetual  fluctuation,  and  to  fix  religious 
opinions  by  bringing  them  continually  to  a  definite  test. 

We  have  adverted  to  this  part  of  the  case,  not  as  consider- 
ing it  a  very  important  topic ;  but  as  it  formed  the  principal 
ground  of  the  argument  before  us,  we  thought  it  not  right 
altogether  to  pass  it  over.  Upon  the  whole,  our  opinion  is 
that  the  declaration  of  the  Vice-chancellor  is  right. 
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There  is  another  part  of  the  case  which  relates  to  the 
coiiTse  your  Lordship^  as  a  Judge  in  Equity,  ought  to  pursue, 
as  to  retaining  or  removing  the  trustees,  in  case  your  Lord- 
ship's opinion  should  agree  with  and  confirm  that  which  we 
have  now  delivered.  That  will'  depend,  of  course,  on  the 
point  whether  your  Lordship  is  satisfied  that  these  trustees 
do,  in  fact,  profess  opinions  differing  from  those,  to  the  pro- 
motion of  which  Lady  Hewley  devoted  her  foundations ;  and 
whether,  in  that  case,  it  is  the  duty  of  a  Court  of  Equity  to 
remove  them  from  a  trust  which  they  cannot  so  properly  dis- 
charge as  persons  whose  opinions  concur  with  those  of  the 
foandress.  But  these  are  points  on  which  it  does  not  become 
us  to  offer  any  opinion  to  your  Lordship. 

Lord  Ltndhurst. — This  case  was  originally  hurot»b^?I 
argued  before  my  late  predecessor  in  the  office  ^*^^: 
of  Chancellor,  in  the  presence  of  two  of  the  learned  Judges. 
Circumstances  to  which  it  is  not  necessary  that  I  should  par- 
ticularly advert  prevented  that  noble  and  learned  Judge 
from  pronouncing  any  decision  upon  it.  I  regret  that  the 
parties  were  deprived  of  the  benefit  of  his  judgment.  The 
case  was  afterwards  argued  before  me  with  tiie  assistance  of 
the  learned  Judges  who  are  now  present.  It  was  argued 
with  great  ability  and  learning,  and  every  thing  was  brought 
to  bear  upon  the  subject  that  could  properly  be  urged  for  the 
purpose  of  leading  the  Court  to  a  correct  conclusion  upon 
it.  I  certainly  could  have  wished  that  I  had  not  been  called 
upon  to  pronounce  judgment  upon  such  a  subject.  But  the 
parties  on  both  sides  have  expressed  their  wish  that  we 
should  decide  it,  and  I  have  felt  it  my  duty  to  comply  with 
that  request. 

*  It  must  be  satisfactory  to  those  who  are  interested  *890 
in  the  case,  that  upon  this  occasion  I  have  had  the 
assistance  and  advice  of  the  learned  Judges  now  present,  so 
much  distinguished  for  their  intelligence,  ability,  and  learn- 
ing. It  is  highly  satisfactory  to  me,  not  so  much  because 
I  consider  that  there  is  great  difficulty  in  the  case,  as  on 
account  of  its  importance  to  the  parties  who  are  interested  in 
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it,  and,  I  may  add  also,  on  account  of  its  importance  to  the 
public. 

I  agree  entirely  in  the  principle,  stated  by  the  learned 
Judges,  upon  which  this  case  must  be  decided.  In  every 
case  of  charity,  whether  the  object  of  the  charity  be  directed 
to  religious  purposes,  or  to  purposes  purely  civil,  it  is  the 
duty  of  the  Court  to  give  effect  to  the  intent  of  the  founder, 
provided  this  can  be  done  without  infringing  any  known  rule 
of  law.  It  is  a  principle  that  is  uniformly  acted  upon  in 
Courts  of  Equity.  If,  as  they  have  stated,  the  terms  of  the 
deed  of  foundation  be  clear  and  precise  in  the  language,  and 
clear  and  precise  in  the  application,  the  course  of  the  Court  is 
free  from  difficulty.  If,  on  the  other  hand,  the  terms  which 
are  made  use  of  are  obscure,  doubtful,  or  equivocal,  either  in 
themselves  or  in  the  application  of  them,  it  then  becomes  the 
duty  of  the  Court  to  ascertain  by  evidence,  as  well  as  it  is 
able,  what  was  the  intent  of  the  founder  of  the  cliarity,  —  in 
what  sense  the  particular  expressions  were  used.  It  is  a 
question  of  evidence,  and  that  evidence  will  vary  with  the 
circumstances  of  each  particular  case ;  it  is  a  question  of  fact 
to  be  determined,  and  the  moment  the  fact  is  known  and  as- 
certained, then  the  application  of  the  principle  is  clear  and 
easy. 

It  can  scarcely  be  necessary  to  cite  authorities  in  support, 
of  these  principles ;  they  are  founded  in  common  sense  and 
common  justice;  but  if  it  were  necessary  to  refer  to  any 
authority,  I  might  refer  to  the  case  which  has  been  already 
mentioned,  the  case  of  The  Attorney*  Q-enerdl  v.  Pear9an^(a) 
and  to  another  case  which  was  cited  at  the  bar,  the  case  in 
the  House  of  Lords,  Craigdallie  v.  AUcman.  (6)  Throughout 
those  judgments,  the  principles  which  have  been  stated  were 

acknowledged  and  acted  upon  by  a  noble  and  learned 
♦  391    Judge,  *  of  more  experience  in  Courts  of  Equity  and 

in  questions  of  this  nature  than  any  other  living  per- 
son. I  look  upon  it,  then,  that  these  principles  are  clear  and 
established,  —  that  they  admit  of  no  doubt  whatever. 

(a)  d  Meriv.  853.  (6)  1  Dow,  1. 
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What,  then,  were  the  objects  and  the  purposes  of  this 
charity  ?  We  look  at  the  deed  of  foundation  of  1704,  and 
we  find  from  it  that  the  object  was  to  assist  poor  and  godly 
preachers  of  Christ's  holy  gospel ;  to  assist  poor  and  godly 
widows  of  the  same  description  of  persons ;  to  promote  and 
encourage  the  preaching  of  Christ's  holy  gospel  in  poor  dis- 
tricts and  places ;  to  assist  in  the  education  of  young  persons 
intended  for  the  ministry  of  Christ's  holy  gospel ;  to  assist 
poor  and  godly  persons  in  distress.  The  deed  of  1707  pro- 
vides for  the  maintenance  of  ten  poor  persons  in  almshouses 
that  were  founded  by  Lady  Hewley.  The  rest  of  the  prop- 
erty is  directed  to  be  applied  to  the  same  objects  as  are  men- 
tioned in  the  original  deed  of  1704.  This  is  the  substance  of 
the  provisions  of  the  two  deeds ;  and  the  first  question  that 
arises,  and  essentially  almost  the  only  question,  is  this,  whom 
did  the  foundress  of  this  charity  mean  to  designate  by  poor 
and  godly  preachers  of  Christ's  holy  gospel?  And  what 
were  the  principles  and  doctrines  of  which  she  intended  to 
encourage  and  promote  the  preaching?  It  may  be  said,  that 
the  expression  **  poor  and  godly  preachers  "  is  clear  and  pre- 
cise ;  but  it  is  admitted  as  well  on  the  part  of  the  relators  as 
on  the  part  of  the  defendants,  that  it  does  not  include  minis- 
ters of  the  Established  Church.  However  poor,  however 
godly,  however  pious,  by  the  admission  of  the  parties  they 
are  excluded,  and.  rightly.  It  appears,  therefore,  that  the 
terms  poor  and  godly  preachers  are  to  be  taken  with  some 
limitations  and  restrictions ;  and  the  question,  therefore,  is, 
what  are  the  proper  limitations  and  restrictions  in  this  in- 
stance ? 

The  first  question,  then,  for  consideration,  in  order  to  lead 
us  to  a  correct  conclusion  upon  this  point,  is  as  to  the  par- 
ticular religious  opinions  of  Lady  Hewley,  the  foundress  of 
this  charity.  There  can  be  no  doubt  that  she  was  in  her  re- 
ligious faith  and  opinions  a  Presbyterian.  It  is  a  matter  of 
history  that  she  was  so.  It  is  admitted  by  the  answer  of  Mr. 
Wellbeloved,  and  others  of  the  defendants.  It  is  proved  by 
the  evidence  in  the  cause,  by  the  evidence  of  those 
learned  and  ♦  respectable  witnesses  to  whom  the  •  892 
learned  Judge  has  referred.     It  is  not  contested  by 
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any  contradictory  evidence.  It  is  proved  that  she  attended 
the  chapel  which  she  herself,  I  believe,  built,  and  in  part 
endowed,  —  St.  Saviour  Gate  Chapel,  —  and  which  is  ad- 
mitted to  have  been  a  Presbyterian  chapel.  Dr.  Colton,  the 
preacher  at  that  chapel,  was  an  acknowledged  Presbyterian ; 
he  was  her  religious  adviser;  he  was  the  executor  to  her 
will;  he  preached  her  funeral  sermon:  all  these  circumstances 
lead  to  the  conclusion  that  she  was  in  her  opinions  a  Presby- 
terian. 

This  being  so,  then,  the  next  question  is,  what  were  the 
doctrines  and  opinions  of  the  Presbyterians  at  that  time? 
Upon  this  also  I  think  no  reasonable  doubt  can  be  enter- 
tained. The  Presbyterians  objected  only  to  those  articles  of 
the  Established  Church  that  related  to  matters  of  discipline 
and  church  government.  They  did  not  object  to  any  of  the 
doctrinal  articles  of  the  Church  of  England.  It  is  stated  by 
the  witnesses,'  and  there  is  no  contradictory  evidence,  that 
the  Presbyterians  of  that  day  were  believers  in  the  Trinity 
and  in  the  doctrine  of  original  sin,  as  contained  in  the  articles 
of  the  Church  of  England.  If  we  go  further,  we  find  the 
same  points,  to  a  degree  at  least,  admitted  in  the  answers  of 
Mr.  Wellbeloved  and  others  of  the  defendants.  Very  many, 
they  say,  of  the  Presbyterians  of  that  day  believed  in  the 
doctrine  of  the  Trinity.  The  admission  is  qualified  by  the 
term  *^very  many,"  which  admits  of  an  extensive  latitude 
of  construction ;  but  couplmg  this  with  the  evidence,  I  am 
justified,  I  think,  in  coming  to  the  conclusion  that  the 
great  body  of  the  Presbyterians  were  in  their  opinions  Trin- 
itarians. 

But  that  which  appears  to  me  to  be  decisive  upon  the  sub- 
ject is  a  document  which  was  referred  to  in  the  course  of  the 
argument ;  namely,  the  heads  of  agreement  that  were  entered 
into  between  the  Presbyterians  and  the  Independents,  in  the 
year  1691.  In  the  8th  section  of  those  heads  of  agreement, 
intituled  *'  Of  a  Confession  of  Faith,"  they  say  that  they  hold 
either  the  doctrinal  part  of  those  commonly  called  the  articles 
of  the  Church  of  England,  or  the  confession  or  catechism, 
shorter  or  larger,  compiled  by  the  assembly  at  Westminster, 
or  the  confession  agreed  on  at  the  Savoy,  to  be  agreeable 
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to  their  rule  of  faith  and  practice.  That  document, 
*  therefore,  appears  to  me  to  be  decisiye  upon  the  *393 
question,  because  the  particular  articles  to  which  they 
refer ;  namely,  the  articles  of  the  Church  of  England,  the  con- 
fession, the  shorter  and  larger  catechism,  and  the  confession 
agreed  on  at  the  Savoy,  all  contain,  expressly  and  distinctly, 
Trinitarian  doctrines. 

If  it  were  necessary  to  go  further  into  this  case  for  the 
purpose  of  showing  what  were  the  opinions  of  the  Presbyte- 
rians at  that  time,  I  might  refer  to  the  Act  of  Toleration.  It 
is  weU  known  that  the  dissenters  were  consulted  in  framing 
that  Act,  and  that  they  were  satisfied  generally  with  its  pro- 
visions. But  we  find  in  the  17th  section  that  no  person  is 
allowed  to  preach,  or  is  relieved  from  the  penalties  of  former 
Acts  of  Parliament  in  preaching,  unlesa  he  subscribes  the 
articles  of  the  Church  of  England,  with  the  exception  of  the 
34th,  35th,  36th,  and  part  of  the  20th,  which  do  not  relate  to 
doctrinal  matters,  but  relate  merely  to  church  government 
and  matters  of  that  description. 

The  whole  of  this  evidence  leads  me  to  the  conclusion, 
about  which  I  think  no'  reasonable  doubt  can  be  entertained, 
that  the  great  body  of  the  Presbyterians  as  well  as  the  Inde- 
pendents of  that  day  —  the  commencement  of  the  18th  cen* 
tury  —  believed  in  the  doctrine  of  the  Trinity  and  in  the 
doctrine  of  original  sin,  which  is  contained  in  the  articles  of 
the  Church  of  England  and  other  documents  to  which  I  have 
referred.  Was  Lady  Hewley,  then,  an  exception  to  this  gen- 
eral rule,  as  to  belief  with  reference  to  the  doctrine  of  the 
Trinity  and  with  respect  to  the  doctrine  of  original  sin  ?  It 
appears  to  me,  whea  we  have  established  that  she  herself  was 
a  Presbyterian,  and  that  the  general  doctrines  of  Presbyte- 
lianism  were  such  as  I  have  stated,  that  it  is  incumbent  upon 
those  who  contend  that  she  was  an  exception  to  the  general 
belief  to  give  evidence  for  the  purpose  of  establishing  that 
fact,  —  that  the  burden  of  proof  is  upon  those  who  make  that 
assertion  or  that  suggestion.  But,  waiving  this,  what  are  the 
probabilities  of  the  case  ?  It  is  well  known  that  the  princi- 
ples of  Unitarianism  were  at  first  very  coldly  received,  and 
were  listened  to  with  aversion,  and  even  with  disgust,  more 
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particularly  among  the  laity.  Lady  Hewley,  at  the  time  to 
which  I  am  referring,  was  a  person  advanced  in  life. 
*  394  Is  it  *  probable,  then,  that  she  should  have  adopted 
these  opinions,  and  upon  points  which,  in  one  of  the 
documents  before  me,  are  stated,  I  think  by  Mr.  Kenrick,  to 
have  been  considered  by  all  churches  essential  ? 

There  is  another  consideration  that  presents  itself,  arising 
out  of  the  situation  and  character  of  Lady  Hewley.  She  had 
attracted  much  attention.  She  was  a  person  of  great  piety, 
of  a  certain  rank,  of  great  and  unbounded  charity.  It  must 
have  been  known,  it  would  indeed  have  become  a  matter  of 
notoriety,  if  she  had  entertained  these  opinions.  It  must 
have  come  down  to  us  as  a  matter  of  history,  had  she  enters 
tained  Unitarian  opinions,  in  the  same  manner  as  in  the  case 
of  Firmin,  a  person  who  resembled  her  in  the  charitableness 
of  his  disposition  and  character.  But  it  is  not  necessary  to 
rely  upon  probabilities  in  this  case.  We  have  direct  evidence 
of  the  fact.  The  witnesses  who  have  been  so  often  referred 
to,  declare  that  she  was  a  believer  in  the  Trinitarian  doc* 
trines  ;  and  upon  this  point  also  there  has  been  no  contradic- 
tory evidence  whatever. 

If  we  advert  to  the  evidence  of  Mr.  Wellbeloved  and 
others  of  the  defendants,  what  is  it  that  they  say  to  this 
point  ?  They  do  not  deny  that  she  entertained  Trinitarian 
opinions,  —  that  she  was  a  Trinitarian  in  her  belief.  On  the 
contrary,  they  say  that  they  have  heard  and  believe  that  very 
many  of  the  Presbyterians  at  that  period  were  Trinitarians, 
but,  save  from  the  probability  arising  from  such  circum- 
stances, they  cannot  say  whether  she  in  her  religious  belief 
was  a  Trinitarian.  They  admit,  therefore,  the  probability  of 
her  having  been  a  Trinitarian ;  which  is  substantially  to  the 
same  effect,  though  not  so  strong  in  the  expression,  as  what 
Mr.  Wellbeloved  is  reported  to  have  stated  upon  this  subject 
to  the  charity  commissioners.  For  in  their  report  they  say, 
that  Mr.  Wellbeloved  concludes  from  Lady  Hewley's  attend- 
ance at  the  chapel  during  Dr.  Col  ton's  time,  and  from  the 
general  state  of  religious  oj)inions  at  that  period,  that  she 
did  not  entertain  what  are  commonly  called  Unitarian  senti- 
ments. 
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But  the  evidence  as  to  this  important  part  of  the  case  does 
not  rest  here.  Dr.  Colton  is  admitted  to  have  been  a  Trini- 
tarian ;  no  doubt  is  entertained  upon  that  point.  He  must 
have  been  a  Trinitarian,  because,  as  he  was  the 
preacher  *  at  St.  Saviour  Gate  Chapel,  he  must  have  *  395 
subscribed  the  articles,  agreeably  to  the  17th  section 
of  the  Toleration  Act ;  and  we  are  not  to  presume  that  he 
would  have  subscribed  those  articles  fraudulently,  particularly 
a  man  of  his  character,  his  learning,  and  his  piety.  Dr.  Col- 
ton, therefore,  was  a  Trinitarian ;  he  was  the  preacher  at  Lady 
Hewley's  chapel ;  he  was  her  adviser  in  religious  matters ; 
he  was  the  executor  to  her  will ;  he  preached  her  funeral 
sermon ;  and  in  that  sermon  there  is  the  strongest  evidence 
of  the  double  fact  of  Dr.  Colton  himself  being  a  Trini- 
tarian, and  of  Lady  Hewley,  with  whose  sentiments  he  was 
intimate,  entertaining  the  same  opinions.  Never,  therefore, 
was  there  a  stronger  body  of  evidence  leading  to  any  conclu- 
sion than  this,  to  show  that  Lady  Hewley  did  not  entertain 
Unitarian  opinions. 

But  I  do  not  stop  here.     There  is  that  document  which 
has  been  adverted  to  by  the  learned  Judge,  namely,  Bowles's 
catechism.     Passing  oyer  the  question  relating  to  the  Trinity, 
—  although  the  witnesses  who  are  conversant  with  the  sub- 
ject state  that  Bowles's  catechism  is  to  be  taken  as  a  Trinita- 
rian catechism,  —  this  at  least  is  clear,  that  the  doctrine  of 
original  sin  is  expressed  in  that  catechism  in  the  most  clear 
and  distinct  terms.     I  agree  entirely  with  what  the  learned 
Judge  has  stated,  that,  when  Lady  Hewley  requires  as  a 
qualification  for  those  persons  who  are  to  be  admitted  into 
the  almshouse,  that  they  should  be  able  to  repeat  by  heart 
Bowles's  catechism,  she  must  be  taken  to  have  assented  to 
the  doctrines  contained  in  it.    If  so,  the  evidence  is  clear 
that  as  to  one  material  point  she  was  a  believer  ;>viz.,  in  the 
doctrine  of  original  sin.    And  if  we  may  rely  on  the  testi- 
mony of  those  witnesses  who  have  been  examined,  that  this 
IS  a  Trinitarian  catechism,  then  that  also  establishes  the  fact 
of  her  being  a  believer  in  the  doctrine  of  the  Trinity. 

I  have  thus  endeavoured  to  show  that  Lady  Hewley  was  a 
Presbyterian,  and  also  to  show  what  were  the  general  doc- 
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trines  of  the  Presbyterians  at  that  time.    And  the  result  of 
the  further  inquiiy  has  been  to  satisfy  my  own  mind  that 
Lady  Hewley  was  not  an  exception  to  the  general  rule  of 
belief  of  that  class  of  dissenters  to  which  she  belonged,  but  . 
that  she  hei*self  also  was  a  Trinitarian,  and  a  believer  in  the 

doctrine  of  original  sin. 
*  396        *  That  being  the  case,  then,  we  are  prepared  for  the 

more  satisfactory  consideration  of  the  next  point;  what 
did  she  mean  by  ^^  godly  preachers  of  Christ's  holy  gospel "  ? 
What  were  the  doctrines  the  preaching  of  which  sh^  meant 
to  promote  and  encourage?  Is  it  possible  to  come  to  the 
conclusion,  according  to  any  ordinary  rules  of  reasoning,  that 
she  intended  to  found  a  charity  and  bestow  her  property  for 
the  purpose  of  preaching  doctrines  directly  at  variance  with 
her  own  ?  And  this  not  as  to  subordinate  and  trifling  and 
formal  matters,  but  with  respect  to  points  that  have  always 
been  considered  by  every  church  as  essential, — which  she  her^ 
self  must  have  considered  as  essential.  When  I  say  points 
which  have  been  always  considered  as  essential,  I  am  not 
using  my  own  expressions ;  these  are  the  expressions  of  a 
very  learned  person,  Mr.  Kenrick,  one  of  the  defendants.  In 
the  sermon  lying  before  me,  he  says,  ^^  If  others  have  estab- 
lished a  distinction  between  those  essential  articled  of  faith, 
which  cannot  be  rejected  without  perdition,  and  the  non- 
essentials on  which  men  may  safely,  differ,  we  at  least  gain 
little  by  the  relaxation ;  for  I  know  of  no  church  which  does 
not  regard  as  essential  those  very  articles  which  our  name 
implies  that  we  reject." 

Can  we  believe,  then,  I  repeat  it,  that  this  pious  lady 
would  have  given  her  funds  for  the  purpose  of  promoting 
and  encouraging  the  preaching  of  doctrines  directly  at  vari- 
ance with  those  opinions  which  she  entertained  upon  points 
which  have  been  universally  considered  as  essential  in  mat- 
ters of  religious  belief?  At  least  it  would  require  some  fact 
or  some  argument  to  justify  us  in  coming  to  such  a  conclu- 
sion. All  the  presumptions  and  probabilities  are  the  other 
way ;  and  as  a  question  of  fact,  I  feel  myself  obliged  to  come 
to  this  conclusion,  that  it  is  almost  impossible  to  suppose  that 
such  could  have  been  her  view  and  intention. 
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But  another  argument  arises  out  of  the  Act  of  Parliament 
to  which  the  learned  Judge  has  referred,  or  rather  out  of  the 
Acts  of  Parliament  of  that  period.  Those  preachers  who 
denied  the  deity  of  Christ  were  exempted,  if  they  preached, 
from  the  benefit  of  the  Act  of  Toleration.  That  Act  was 
passed  in  the  year  1688.  In  1698,  ten  years  afterwards,  and 
six  years  before  the  date  of  the  first  of  these  deeds, 
the  Act  *  against  blasphemy  was  passed,  in  which  *397 
those  persons  who  denied  that  any  one  of  the  three 
persons  in  the  Trinity  was  God,  were  subject  to  the  severest 
penalties.  Those  were  called  impious  and  blasphemous  doc- 
trines ;  to  teach  them  was  called  a  detestable  crime.  I  am 
not  justifying  the  law  ;  I  am  making  no  comment  upon  it ;  I 
am  stating  only  what  the  law  at  that  time  was.  Those  per- 
sons who  by  preaching  denied  the  doctrine  of  the  Trinity,  — 
I  think  the  word  is  ^*  teaching,"  —  who  either  in  writing,  in 
teaching,  or  advised  speaking,  shall  maintain  those  doctrines, 
are  subject  to  the  penalties  of  the  Act  to  which  I  have 
referred.  It  was  contrary  to  law,  therefore,  at  that  time,  to 
preach  those  doctrines.  To  give  money  for  the  purpose  of 
encouraging  and  promoting  the  preaching  of  them  would 
also  in  itself  be  iUegal. 

What  are  the  rules  by  which  the  conduct  and  the  language 
of  persons  are  to  be  interpreted  ?  The  rule  is  this,  and  it  is 
a  fair  and  proper  rule^  that  where  a  construction,  consistent 
with  lawful  conduct  and  lawful  intention,  can  be  placed  upon 
the  words  and  acts  of  parties,  you  are .  to  do  so,  and  not  un- 
necessarily to  put  upon  these  words  and  acts  a  construction 
directly  at  variance  with  what  the  law  prohibits  or  enjoins. 
I  cannot  therefore  bring  myself  to  the  conclusion  that  Lady 
Hewley  intended  to  promote  and  encourage  the  preaching  of 
doctrines  contrary  to  law, — that  she  intended  herself  to  violate 
the  law.  It  would  be  contrary  to  every  rule  of  fair  construc- 
tion and  legal  presumption  so  to  decide. 

It  was  argued,  however,  at  the  bar,  that  this  law  was  now 
repealed ;  and  it  was  supposed  that  the  repeal  of  the  law 
would  make  an  alteration  in  the  consideration  of  the  case. 
It  does  not  appear  to  me  in  the  slightest  degree  to  afPect 
the  question ;  which  is,  what  was  Lady  Hewley's  intention  at 
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the  time  ?  What,  at  the  time  when  she  executed  this  deed, 
she  intended  ?  Who  were  the  persons  whom  she  meant  to 
include  in  it  ?  What  were  the  doctrines  of  which  she  intended 
to  encourage  and  promote  the  preaching  ?  It  makes  no  alter- 
ation in  this  respect ;  it  makes  no  change  as  to  her  intention 
at  the  time,  that,  a  century  after,  the  law  has  been  changed, 
and  that  is  considered  as  innocent  which  at  that  period  was 
illegal. 

On  these  two  grounds,  then,  each  of  which  appears 
*  898  to  me  *  conclusive ;  first,  that  I  cannot  presume  that 
this  pious  lady  intended  that  her  estates  should  be  em- 
ployed to  encourage  and  promote  the  preaching  of  doctrines 
directly  at  variance  with  what  she  must  have  considered  as 
essential  to  Christianity ;  and,  secondly,  that  she  could  not 
intend  to  violate  the  law  ;  on  those  two  grounds  I  feel  myself, 
as  a  conclusion  of  fact,  compelled  to  come  to  this  determina- 
tion, that  she  did  not  intend,  under  the  description  of  ^^  godly 
preachers,"  to  include  those  persons  who  impugned  the  doc- 
trine of  the  Trinity, — that  she  did  not  intend  to  promote  and 
encourage  the  preaching  of  those  doctrines.  With  respect  to 
the  law,  and  her  respect  for  its  authority,  we  find  some  evi- 
dence of  it  in  the  deed  of  1707  ;  for  she  says,  that  if  by  any 
lawful  authority  the  objects  of  her  bounty,  in  that  de^,  can- 
not be  carried  into  efifect,  then  she  directs  her  trustees  to 
make  a  different  application  of  the  funds. 

It  has  been  said  —  and  the  learned  Judge  has  adverted  to 
it — that  the  religious  opinions  of  that  day  were  liberal  and 
comprehensive,  and  that  in  particular  Lady  Hewley  enter- 
tained lai'ge  and  liberal  views  upon  subjects  of  religion. 
This,  however,  rests  on  general  statement,  of  which  there  is 
no  satisfactory  evidence,  and  from  which  I  can  come  to  no 
precise  or  satisfactory  conclusion.  I  am  bound,  therefore, 
for  these  reasons,  —  having  first  established  to  my  satisfaction 
that  she  was,  in  her  religious  opinions  and  belief,  a  Trinitarian, 
—  to  come  to  the  conclusion  that  she  never  intended  that  her 
bounty  should  be  applied  for  the  purpose  of  promoting  or 
encouraging  the  preaching  of  Unitarian  doctrines.  This  is 
the  conclusion  of  fact  to  which  I  have  come  ;  and  I  have  the 
more  satisfaction  in  this  result,  because  I  came  to  it  without 
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at  all  knowing  what  were  the  opinions  of  my  two  learned 
friends,  and  without  having  had  any  communication  with 
them  upon  the  subject.  I  formed  my  opinion  upon  a  careful 
consideration  of  the  case,  thus  agreeing,  not  only  in  the  con- 
clusions, but  in  the  grounds  and  principles  upon  which  the 
learned  Judges  have  come  to  them. 

The  question  then  that  remains  for  consideration  is  this : 
By  whom  have  these  funds  been  administered,  and  in  what 
way  have  they  been  administered  ?  The  trustees  are,  with 
■  one  or  two  exceptions,  proved  to  be  Unitarians ;  Mr. 
Palmes  *is  a  member  of  the  Church  of  England  ;  Mr.  *  399 
Hey  wood  was  not  proved  to  be  Unitarian  ;  with  respect 
to  the  rest,  as  I  understand  and  read  the  evidence,  they  en- 
tertain Unitarian  opinions.  What  are  these  opinions  ?  What, 
in  their  answers,  do  Mr.  Wellbeloved  and  others  of  the  de- 
fendants state  to  be  Unitarian  opinions?  They  state  that 
they  believe  it  to  be  true  that  the  class  of  Christians  styled 
Unitarians  do  reject,  as  unscriptural,  the  doctrine  that  Jesus 
Christ  is  really  and  truly  Ood,  and  as  such  a  proper  object  of 
divine  worship.  They  believe  it  to  be  true  that  the  class  of 
Christians  styled  Unitarians  do,  many  of  them,  reject,  as  un- 
scriptural, the  doctrine  of  original  sin  ;  or  that  a  man  is  bom 
in  such  a  state  that  if  he  were  to'die  in  the  condition  in  which 
he  was  born  and  bred,  he  would  perish  everlastingly.  These 
are  the  doctrines  stated  in  the  answers  of  Mr.  Wellbeloved 
and  several  of  the  other  defendants,  as  being  the  peculiar 
doctrines  of  the  Unitarians. 

An  observation  was  made  on  the  conduct  of  Mr.  Wellbeloved 
with  respect  to  his  answers,  stating  that  they  were  reluctantly 
extorted,  —  obtained  with  difficulty.  I  think  I  owe  it  to  Mr. 
Wellbeloved  and  to  the  other  defendants  to  observe,  that  from 
the  nature  and  the  delicacy  of  the  subject,  they  were  justified 
in  using  much  caution ;  and  if  we  can  fairly  refer  the  conduct 
of  men  to  proper  motives,  we  are  not  justified  in  ascribing  it 
to  such  as  are  improper.  Mr.  Wellbeloved  may  have  consid- 
ered that  the  questions  were  not,  in  the  first  instance,  put  in 
such  a  way  as  to  lead  properly  to  these  answers ;  and  he  may 
have  thought  it  his  duty  to  exercise  great  caution  on  such  a 
subject.     But  leaving  this,  besides  the  answers,  we  have  from 
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the  mouth  of  Mr.  Wellbeloved,  and  we  also  have  from  Mr. 
Kenrick,  clear  and  distinct  statements  of  what  the  opinions  of 
the  Unitarians  are  upon  the  points  in  question.  I  refer  to 
a  document  which  is  in  evidence,  a  sermon  preached  by  Mr. 
Wellbeloved  at  Hull,  in  which  he  states  his  opinions  in  these 
terms :  "  With  the  doctrines  concerning  the  deity  of  Christ, 
we  also  reject,  as  equally  unscriptural,  those  which  other 
Christian  sects  hold  to  be  of  such  vital  importance,  relating  to 
his  office,  and  the  design  and  consequences  of  his  death.  We 
see  nothing  in  the  pages  either  of  the  Old  or  New  Tes- 
tament to  justify  the  doctrines  which  are  generally 
*  400  *  deemed  orthodox,  relating  to  original  sin  ;  "  so  that 
he  there  states  that  they  reject  the  doctrine  concerning 
the  deity  of  Christ,  and  this  also  relating  to  original  sin.  In 
another  part  of  the  same  sermon  he  says,  *^  But  it  will  be  said 
that  we  deny  his  deity,"  that  is,  the  deity  of  Christ.  "  We 
refuse  to  acknowledge  him  as  the  second  person  of  the  god- 
head ;  we  do  not  allow  him  to  be  one  God  with  the  Father, 
coetemal  and  coequal,  or  even  God  of  God."  "  We  con- 
fess," he  says,  *^  the  man  Christ  Jesus,  but  deny  him  as  that 
incarnate,  suffering,  and  dying  God,  which  he  is  believed  to 
have  been  by  all  others  who  bear  his  name.  True,  we  do 
deny  the  Jesus  of  the  Athanasian  and  the  Nicene  creeds,  of 
the  liturgy  and  the  articles  of  the  Established  Church,  of  the 
confessions  of  faith  adopted  by  almost  all  the  churches  of 
Christendom."  Nothing  can  be  more  clear  and  distinct  than 
these  statements,  not  only  as  to  his  own  opinions,  but  as  to 
the  opinions  of  those  who  think  with  him,  and  who  come 
under  the  class  and  denomination  of  Unitarians.  Now  as  to 
Mr.  Kenrick,  another  of  the  defendants  upon  this  record,  a 
gentleman  of  talent  and  learning ;  he  says,  *'  We  are  con- 
vinced that  no  doctrines  can  ultimately  prevail  among  a  people 
allowed  to  think  and  examine  for  themselves,  which,  like 
transubstantiation,  involve  a  sensible  absurdity,  or,  like  the 
Trinity,  a  metaphysical  contradiction."  "  The  surrender  of 
their  understandings,"  he  says,  ^^  is  a  price  which  men  will 
not  long  consent  to  pay  for  the  belief  of  any  system  of  theol- 
ogy/' Such  are  the  doctrines  stated  by  two  of  the  defend- 
ants as  the  doctrines  of  the  Unitarians.  I  consider,  then,  the 
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great  body  of  trustees  and  sub-trustees  are  disbelievers  in  the 
divinity,  or,  to  use  the  term  of  the  Unitarians,  the  ^^  deity  of 
Christ,"  and  disbelievers  in  the  doctrine  of  original  sin. 

The  next  question  is,  how  and  for  what  purposes  have  the 
funds  of  this  charity  been  applied  by  these  trustees  ?  In  what 
manner  have  they  discharged  the  important  duty  that  was 
entrusted  to  them  ?  If  we  are  correct  in  the  conclusion  we 
have  come  to,  as  to  the  intention  of  Lady  Hewley,  the  funds 
have  been  misapplied  for  a  long  series  of  years,  and  to  a  very 
great  extent.  This  alone .  might  be  a  sufficient  ground  for 
removing  the  trustees.  But  it  has  been  said  that  this  was 
unintentional  upon  their  part,  that  it  was  an  error  of 
judgment,  *  that  they  put  fairly  and  bond  fide  a  con-  *  401 
strnction  upon  the  instruments  that  would  have  justified 
their  acts.  But  looking  at  the  evidence  in  this  case,  I  am  com- 
pelled to  come  to  a  different  conclusion,  and  to  say,  —  though  I 
do  not  wish  to  enter  into  detail  upon  the  subject,  because  I  am 
desirous,  as  far  as  possible,  to  abstain  from  every  thing  that  is 
personal  on  this  occasion,  —  I  am  compelled  to  say,  using  the 
most  gentle  terms,  that  there  has  been,  in  my  judgment,  a 
strong  and  undue  leaning  in  the  administration  of  the  funds 
towards  the  Unitarian  doctrines  and  Unitarian  purposes.  I 
shall  not  go  through  the  evidence  with  respect  to  this  part  of 
the  case,  but  shall  content  myself  in  referring  only  by  way  of 
example  to  two  points.  First,  how  has  it  happened  that 
almost  all  the  trustees  are  Unitarians  ?  That  the  vacancies 
have  been  so  filled  up  as  to  make  the  whole  body  substantially 
Unitarian ;  as  to  place  the  entire  control  of  these  estates  and 
funds,  and  the  management  of  the  whole  charity,  in  the  hands 
of  Unitarian  trustees,  persons  entertaining  Unitarian  opinions  ? 
Secondly,  in  illustration  of  what  I  have  stated,  almost  all 
the  exhibitions,  of  late  years,  have  been  given  to  persons  edu- 
cated at  Manchester  College.  Upon  a  careful  examination  of 
the  evidence,  I  must  consider  that,  so  far  as  relates  to  the 
education  for  the  ministry,  Manchester  College  is  substantially 
a  Unitarian  establishment.  I  refer  to  the  evidence,  among 
others,  of  Mr.  Manning  Walker,  who  was  himself  educated 
as  an  Unitarian,  and  was  a  member  of  that  college.  It  ap- 
pears to  me  strong  and  decisive  upon  this  point.     If  I  required 
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further  confirmation,  I  might  refer  to  Mr.  Wellbeloved's  cir- 
cular letter,  in  which  he  calls  upon  the  Unitarian  dissenters 
to  subscribe  to  the  support  of  that  establishment,  for  the  pur- 
pose of  maintaining  a  succession  of  well-educated  ministers 
in  their  class  of  dissenters  ;  obviously  meaning  —  indeed  the 
fact  is  proved  by  the  evidence  —  those  of  Unitarian  opinions. 
These  circumstances  with  others  lead  me,  therefore,  to  the 
conclusion  not  merely  that  these  parties  have  misapplied  the 
funds,  but  that,  in  the  exercise  of  their  trust,  they  have  man* 
ifested  a  strong  and  undue  leaning  in  favour  of  persons  of 
their  own  perauasion.  I  think,  then,  looking  at  these  cir- 
cumstances, and  considering  the  extensive  and  continued 
misapplication  of  the  funds  which  has  taken  place, 
*  402  and  adverting  also  to  the  *  consideration  of  the  dan- 
ger of  future  abuse  if  persons  maintaining  one  partic- 
ular class  of  opinions  are  to  be  entrusted  with  the  management 
and  entire  control  of  funds  which  are  to  be  applied  for  the 
benefit  of  persons  maintaining  other  opinions,  that  I  am 
bound  to  come  to  the  conclusion  that  the  Vice*  Chancellor 
was  correct  in  removing  the  ti-ustees.  After  what  I  have 
already  stated,  it  follows  that  I  think  he  was  correct  in  the 
declaration  that  he  has  made.  And  the  result,  therefore,  of 
my  judgment  is  this,  —  Feeling  myself  confirmed  in  the  prin- 
ciples  of  it  by  the  learned  Judges  near  me,  and  coming  to  the 
further  conclilsions  which  I  have  stated,  founded  upon  these 
principles,  I  think  that  the  judgment  of  the  Vice-chancellor 
should  be  affirmed.     It  is  not  a  case  for  costs. 

Mr.  Booth,  —  Does  your  Lordship  think  the  trustees  were 
not  justified  in  appealing,  considering  the  grounds  that  the 
judgment  went  upon,  so  as  to  be  entitled  to  costs  in  a  ques- 
tion so  important  ? 

Lord  Lyndhurst.  —  I  say  nothing  about  their  own  costs. 

Mr.  Booth.  —  Does  not  your  Lordship  think  it  right  to  give 
them  their  costs  out  of  the  charity  funds  ? 

Lord  Ltndhubst.  —  Certainly  not. 
[862] 


8H0BB  V.   WILSON.  *  402 

Mr.  Knight  Bruee. — As  jour  Lordship  has  not  given  to  the 
relators  the  costs  of  the  appeal,  but  has  left  each  party  to  bear 
his  own,  yonr  Lordship  will  think  it  right  to  add  a  declaration 
that  the  relators  will  have  their  expenses  out  of  the  fund  ? 

Lord  Ltndhubst.  —  Of  course. 

An  order  was  accordingly  made,  affirming  the  Vice-Chan- 
cellor's decree,  and  referring  it  to  the  Master  to  tax  the  rela- 
tors their  costs  of  the  appeal;  the  same  to  be  paid  out  of 
the  charity  funds. 


From  the  said  decree  and  order  the  trustees  appealed 
to  this  House,  and  the  appeal  came  to  be  *  heard  in    *  408 
May,  1889,  in  presence  of  the  learned  Judges  whose 
opinions  are  herein  after  given. 

Tke  Attorney^  General  (/Str  J.  GamphelV)^  for 
the  appellants.  —  The  appellants,  who  are  the 
trustees  of  Lady  Hewley's  charity,  consist  of  two  classes,  — 
one  called  the  grand  trustees,  and  the  other  the  trustees  of 
an  almshouse.  They  have  no  personal  interest  in  this  ques- 
tion, and  can  derive  no  personal  benefit  from  the  manner  in 
which  the  charity  is  administered ;  there  is  no  corruption  or 
misconduct  imputed  to  them ;  but  at  the  same  time,  they  must 
feel  a  very  deep  anxiety  as  to  the  result  of  this  appeal.  By 
the  decree  against  which  they  appeal,  many  individuals  have 
been  reduced  to  destitution,  by  being  deprived  of  the  assist- 
ance they  had  long  enjoyed,  without  any  blame  being  imputed 
to  them.  The  appellants  likewise  feel  a  still  deeper  interest, 
in  considering  that  upon  the  result  of  the  appeal  depends 
very  much  the  manner  in  which  trusts  for  endowed  dissent- 
ing chapels  shall  be  administered.  The  question  is  altogether 
of  the  greatest  importance  to  religious  liberty  in  this  country. 
It  is  now  to  be  determined  whether,  where  there  is  a  deed 
founding  a  charity  for  religious  purposes,  and  the  objects  of 
the  founder  are  distinctly  expressed,  evidence  is  to  be  ad- 
mitted, beyond  the  deeds,  to  show  what  are  supposed  to  be 
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the  religious  opinions  of  the  founder,  in  order  to  put  a  con- 
struction upon  the  deed  according  to  those  supposed  religious 
opinions ;  and  the  Judge  before  whom  the  question  comes  for 
decision,  instead  of  looking  at  the  construction  of  the  deed, 
is  to  enter  into  a  wide  field  of  conjecture  as  to  what  might 
be  the  private  intentions  of  the  founder.    It  is  like- 

*  404    wise  to  be  determined  whether,  where  trustees  *  have 

been  appointed  according  to  the  provisions  of  the  deed, 
the  Judge  is  to  inquire  whether  these  trustees  are  of  the  same 
religious  opinions  that  are  supposed  to  have  belonged  to  the 
founder,  and  to  remove  them  from  their  office  on  the  ground 
of  their  holding  different  religious  opinions. 

The  history  of  this  charity  is  well  known.  Lady  Hewley, 
the  foundress,  was,  on  her  husband's  death,  left  with  a  very 
ample  fortune ;  she  was  a  pious  lady,  and  took  a  deep  interest 
in  the  fate  of  the  ejected  ministers  on  St.  Bartholomew's 
day,  1662,  under  the  Act  of  Uniformity,  who  could  not  by 
law,  until  after  the  Revolution  and  the  Act  of  Toleration  was 
passed,  celebrate  the  rites  of  religion  according  to  their  con- 
sciences. Lady  Hewley  bountifully  assisted  and  supported  a 
considerable  number  of  them,  at  a  time  when  the  celebration 
of  the  rites  of  religion  which  they  professed  was  contrary  to 
law.  She  did  not  withdraw  her  bounty  from  the  non-con- 
formist clergy  after  the  Revolution;  and  after  the  Act  of 
Toleration  had  passed,  she,  in  the  years  1704  and  1707,  ex- 
ecuted deeds,  by  which  a  large  portion  of  her  fortune  was 
conveyed  to  trustees  for  religious  and  charitable  purposes. 
Those  deeds  were  prepared  by  the  advice  of  counsel,  skil- 
fully framed,  and  expressing  in  definite  and  distinct  terms 
the  objects  that  she  had  in  view.  This  is  not  a  case  where 
the  intention  of  the  donor  is  left  in  doubt ;  where  there  is 
only  some  general,  vague  expression,  and  where  the  meaning 
cannot  be  guessed  at  even,  without  extraneous  evidence ;  but 
on  the  face  of  the  deeds  the  intention  of  the  foundress  is 
clearly  and  distinctly  defined.  By  these  deeds,  she  declared 
that  she  had  six  objects  in  view :  first,  to  assist  poor  and  godly 
preachers,  for  the  time  being,  of  Christ's  holy  gospel ; 

*  405    secondly,  to  assist  poor  and  godly  widows  of  *  the 

same  description  of  persons ;  that  is,  of  poor  and  godly 
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preachers,  for  the  time  being ;  — as  I  pass,  I  must  draw  atten- 
tion  to  these  words,  "for  the  time  being;"  thirdly,  to  en- 
courage and  promote  the  preaching  of  Christ's  holy  gospel  in 
poor  places ;  fourthly,  to  assist  in  the  education  of  young  per- 
sons intended  for  the  ministry  of  Christ's  holy  gospel.  These 
four  objects  related  to  preaching  and  teaching ;  the  two  re- 
maining apply  to  eleemosynary  assistance  to  persons  who 
were  destitute,  without  the  smallest  reference  to  the  prop- 
agation of  any  religious  faith  whatever;  the  one  being  to 
assist  poor  and  godly  persons  in  distress;  the  other,  the 
maintenance  of  an  hospital  for  ten  almswomen  above  the  age 
of  fifty-five ;  the  building  to  be  kept  in  repair,  and  the  sum 
of  60{.  a  year  to  be  given  for  the  maintenance  of  the  old 
women.  So  that  the  objects  of  the  charity  were  divided  into 
preaching  and  eleemosynary  relief. 

There  were  seven  trustees  appointed  by  Lady  Hewley 
herself,  with  a  separate  set  of  trustees  appointed  for  the 
management  of  the  hospital.  She,  in  a  very  distinct  and 
clear  manner,  defined  what  her  objects  were,  and  proceeded 
according  to  the  best  advice  that  professional  assistance 
could  afford  her.  She  died  in  the  year  1710,  and  it  was 
upon  her  death  that  the  objects  of  this  charity  were  to  be 
carried  into  effect.  The  seven  trustees,  whom  she  denomi- 
nated grand  trustees,  belonged  to  a  Presbyterian  congrega- 
tion that  was  founded  by  her  at  St.  Saviour  Gate,  in  the  city 
of  York.  The  charity  proceeded  and  was  conducted,  I 
humbly  conceive,  according  to  the  will  of  the  foundress. 
The  will  of  the  foundress  is  to  prevail ;  but  the  question  is, 
ho^w  to  find  out  the  will  of  the  foundress  ?  And  this 
is  one  great  question  that  *  your  Lordships,  with  the  *  406 
assistance  of  the  Queen's  Judges,  will  have  to  de- 
termine. 

Those  trustees  collected  the  rents  and  profits  of  Lady 
Hewley's  estates,  which  were  very  considerable,  and  they 
applied  them  in  maintaining  the  hospital,  and  in  giving  assist- 
ance to  a  vast  number  of  dissenting  congregations ;  latterly, 
to  no  fewer  than  237.  Those  congregations  were  partly 
Presbyterian,  partly  Baptist,  and  partly  Independent,  —  these 
being  the  three  great  branches  of  dissenters  in  this  country. 
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The  trustees  also,  without  considering  the  particular  religious 
doctrines  of  individuals,  assisted  many  persons  in  distress 
from  the  funds  of  this  charity.  This  system  went  on  with- 
out complaint  until  the  year  1827.  It  so  happened  that,  of 
the  Presbyterian  congregations  whose  pastors  were  assisted 
out  of  this  fund,  a  good  many,  between  the  time  of  Lady 
Hewley  and  the  time  when  this  complaint  arose,  had  changed 
their  religious  opinions.  It  is  alleged  that  in  the  time  of 
Lady  Hewley,  those  Presbyterian  congregations  belieyed  in 
the  doctrines  of  the  Trinity,  of  original  sin,  and  of  the 
atonement ;  and  it  is  truly  alleged,  that  many  of  those  con- 
gregations now  do  not  believe  in  those  doctrines ;  that  although 
they  are  denominated  Presbyterians,  they  have  become  Uni- 
tarians. Out  of  the  287  chapels  to  which  assistance  was 
given  at  the  time  when  this  complaint  arose,  there  were 
thirty-eight  that  were  denominated  Presbyterian,  that  had 
been  what  were  called  orthodox  dissenters,  but  had  become 
Unitarian.  But  thirty-eight  only  were  of  that  description,  all 
the  rest  being  Baptists  and  Independents,  with  regard  to 
whom  there  has  not  been  any  complaint  from  the  relators, 
they  themselves  being  Independents. 

That  change  in  the  opinions  of  the  Presbyterian  con- 
gregations occurred  before  the  middle  of  the  last 
*  407  *  century,  and  had  gone  on  down  to  the  time  when 
this  information  was  filed.  This  subject  was  brought, 
in  1827,  before  the  charity  commissioners,  who  expressed  a 
strong  opinion  in  favour  of  the  honest  and  just  administra- 
tion of  the  funds  of  the  charity,  but  suggested  a  doubt  as  to 
the  proper  objects  of  it,  and  thought  that  that  should  be 
determined  by  a  Court  of  Equity.  The  question  was  sub- 
mitted to  the  then  Attorney-General,  now  Lord  Abinqeb, 
who  refused  to  interfere.  As  the  charity  was  in  the  year 
1827  administered  in  the  same  manner  as  it  had  been  for 
more  than  seventy  years ;  as  there  had  been  no  complaint, 
except  by  some  Independents  who  wished  to  have  a  larger 
share  than  they  had  yet  enjoyed  ;  and  as  there  was  no  charge 
of  corruption  or  maladministration  beyond  not  giving  the 
Independents  all  that  they  sought.  Sir  James  Scarlett  meet 
wisely  refused  to  interfere;  whereupon,  some  private  rela- 
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tors,  men  belonging  to  a  persuasion  who  had  largely  shared 
in  the  bounty  of  Lady  Hewley,  but  who,  not  content  with 
that,  resolved,  as  far  as  lay  in  their  power,  that  the  whole 
of  it  should  belong  to  them,  came  forward,  entirely  regard- 
less what  misery  or  destitution  might  arise  from  the  steps 
that  they  were  determined  to  take. 

When  there  are  private  relators  who  wish  to  file  an  infor- 
mation in  respect  of  a  charity,  the  Attorney-General  cannot 
with  propriety  refuse  the  use  of  his  name,  if  there  be  any 
arguable  question  to  be  submitted  to  a  Court.  The  practice 
which  I  have  followed,  and  which  has  been,  I  believe, 
adopted  by  all  my  predecessors,  has  been,  upon  a  certificate 
hy  a  gentleman  at  the  bar  saying  that  there  is  some  question 
that  may  fairly  be  submitted  to  the  Court,  not  to  stop  inquiry, 
but  to  give  the  sanction  of  our  name.  It  was  in  these 
*  circumstances  that,  in  the  month n  of  June,  1830,  *  408 
this  information  was  filed  by  private  relators  of  the 
Independent  persuasion,  who,  upon  their  own  showing,  were 
by  no  means  of  the  same  opinions  with  Lady  Hewley ;  cer- 
tainly not  with  regard  to  discipline,  and  I  should  doubt  with 
regard  to  doctrine  also.  If,  as  they  say,  the  charity  is  to  be 
confined  to  persons  who  are  of  her  religious  opinions,  the 
relators  themselves  must  renounce  the  bounty  which  they 
have  so  long  derived  from  this  charity. 

The  information  states  that  Lady  Hewley*s  charitable 
works  were  specially  extended  to  the  poor  and  ejected  min- 
isters and  non-conformists  of  her  time;  and  being  minded 
and  disposed  to  devote  her  property  to  the  purposes  men- 
tioned in  the  foundation  deeds,  she  had  frequent  conferences 
and  consultations  with  her  friends,  as  well  as  with  coimsel ; 
under  whose  advice,  and  after  mature  deliberation,  she  several 
years  before  her  death  executed  those  deeds.  It  is  clear,  in 
the  first  place,  that  Lady  Hewley  was  not  inops  cotmlii;  and 
therefore  no  extrinsic  evidence  can  on  that  ground  be  ad- 
mitted for  interpreting  deeds  so  carefully  and  advisedly 
executed.  The  information  further  states  that  new  trustees 
of  the  charity  and  managers  of  the  almshouse  were  from 
time  to  time  appointed,  and  the  charity  estates  were  con- 
veyed to  the  new  trustees  by  the  surviving  trustees,  and 
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that  the  fifth  of  such  appointments  and  conveyances  took 
place  in  the  year  1755,  when  Samuel  Shore  (the  father  of 
one  of  the  defendants),  Aymoiji  Rich,  and  Thomas  Lee  were 
appointed ;  that  Mr.  Newcome  Cappe,  who  was  then  elected 
minister  of  St.  Saviour  Gate  Chapel,  became  an  Arian,  and 
the  congregation  went  over  to  the  Arian  persuasion.  The 
information  then  states  the  appointment  of  the  present 

*  409    trustees  and  managers,  *  and  describes  their  religious 

opinions ;  alleging  that,  except  the  Messrs.  Heywood, 
Mr.  Palmes,  and  Mr.  John  Wood,  every  one  of  these  trustees 
and  managers  is  or  was  in  his  religious  belief  a  Unitarian. 
Now  it  is  to  be  observed  that,  although  there  is  an  exception 
of  those  four  trustees,  they,  as  well  as  the  others  who  are 
alleged  to  be  Unitarians,  are  removed  by  the  decree.  The 
information  further  states  that  Mr.  Wellbeloved  succeeded 
Mr.  Cappe  as.  the  preacher  at  St.  Saviour  Gate  Chapel,  on 
Mr.  Cappe 's  death  in  1799;  that  he  is  now  the  preacher 
there,  and  is  what  is  commonly  called  a  Unitarian  minister, 
and  preaches  Unitarian  doctrines  in  that  chapel,  and  that 
the  congregation  attending  it  are  Unitarians.  And  the  infor- 
mation charges  that  the  sect  of  Christians  commonly  called 
Unitarians  —  so  be  it  here  observed  that  the  relators  admit 
Unitarians  to  be  Christians  —  reject  as  utterly  unscriptural 
the  doctrines  of  ^^  the  trinity  of  persons  in  the  Deity ;  the 
incarnation ;  the  true  and  perfect  divinity  of  the  person  of 
the  Son  of  God ;  that  the  Son  of  God  is  the  second  person 
in  the  Trinity,  and  equal  with  the  Father ;  the  divinity  and 
personality  of  the  Holy  Ghost,  or  Holy  Spirit,  as  the  third 
person  in  the  blessed  Trinity,  and  equal  with  the  Father  and 
the  Son ;  and  the  forgiveness  of  sins,  and  salvation,  through 
the  merit  of  the  atonement."  The  information  then  prays, 
among  other  things,  that  it  be  declared  by  the  decree  of  the 
Court,  ^Hhat  such  dissenters  alone  as  are  now  commonly 
called  orthodox  dissenters,  and  as  would  have  been  within 
the  protection  of  the  Act  of  Toleration  (1  Will.  &  Mary), 
at  the  time  of  the  foundation  of  the  charities,  and  would 
not  then  have  been  subject  to  the  penalties  of  the  Act  of  the 

9th  &  10th  Will.  8,  against  blasphemy,  can  now  be  con- 

*  410    sidered  as  coming  within  the  intent  and  *  meaning  of 
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Lady  Hewley,  and  as  entitled  to  participate  in  the  benefit 
of  her  charities.'' 

The  effect  of  the  Vice-Chancellor's  decree,  ^hich  is  in  the 
terms  of  the  prayer  of  the  information,  is,  that  not  only  with 
regard  to  preaching,  but  with  regard  to  eleemosynary  relief, 
no  one  shall  be  entitled  to  partake  in  the  benefit  of  Lady 
Hewley's  charities,  unless  he  believe  all  the  doctrines  that 
Lady  Hewley  is  supposed  to  have  believed ;  and  if  any  one 
varies  from  her  creed,  not  only  a  minister  who  is  to  preach, 
but  a  starving  pauper,  he  or  she  is  to  derive  no  benefit  from 
the  fund.  And  I  must  say,  with  great  respect  to  the  Vice- 
chancellor,  and  to  the  noble  and  learned  Judge  who  affirmed 
his  decree,  that  the  distinction  between  these  two  objects  of 
the  charity  has  not  been  kept  in  view  by  them. 

The  grand  trustees,  in  their  answers,  say  that,  according 
to  their  information  and  belief.  Lady  Hewley  was  a  person 
of  very  enlarged  benevolence,  and  of  great  libefrality  and  tol- 
eration of  the  opinions  of  others ;  that  in  the  relief  extended 
by  her  to  suffering  non-conformists,  she  was  not  actuated  by 
an  exclusive  regard  to  the  peculiar  creeds  or  religious  senti- 
ments of  the  objects  of  her  bounty ;  and  that  they  did  not 
believe  that  her  object,  in  instituting  the  charity,  was  to 
promote  or  encourage  the  spreading  of  any  stated  doctrines 
or  forms  of  Protestant  ^worship  in  -particular;  but  that,  in  a 
spirit  of  general  benevolence,  she  was  desirous  of  extending 
her  bounty  to  the  numerous  classes  of  professing  Christians 
who  were  then,  or  might  thereafter  be,  struggling  with  per- 
secutions and  pecuniary  difficulties.  They  state  that,  as 
trustees  of  the  charity,  they  are  willing  and  desirous  to  act 
under  the  directions  of  the  Court ;  and  they  submit  that 
they  ought  not  to  be  removed  &om  being  trustees  *  of  *  411 
the  charities,  for  they  insist  that  they  were  duly  ap- 
pointed trustees  thereof,  according  to  the  directions  contained 
in  the  original  deeds  of  trust ;  and  that,  since  the  period  of  their 
appointments  respectively,  they  have,  conscientiously  and  to 
the  best  of  their  ability,  duly  acted  in  the  execution  of  the 
trusts  ;  and  that  they  have,  to  the  best  of  their  judgment,  in 
all  respects  acted  in  conformity  with  the  spirit  of  Lady  Hew. 
ley's  directions  regarding  the  management  of  the   charity. 
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Thej  say  that,  since  the  infonnation  was  filed,  they  have 
discontinued  all  the  stipendiary  allowances  heretofore  paid 
by  them,  although  they  do  not  admit  that  the  same  were 
improperly  paid.  Now,  can  trustees  so  acting,  and  so  ready 
to  submit  to  the  directions  of  the  Court,  be  supposed  guilty 
of  misconduct  ?  Yet  they  are  ordered  to  be  removed,  but  no 
provision  is  made  for  supplying  their  places.  It  will  be  found, 
on  looking  at  the  decree,  that  it  is  entirely  silent  as  to  who 
shall  be  the  objects  of  Lady  Hewley's  bounty,  and  as  to  what 
shall  be  the  qualification  of  the  trustees  that  are  to  be  sub- 
stituted ;  and,  in  truth,  this  decree  has  been  found  to  be 
utterly  impossible  to  be  carried  into  effect.  The  relators 
have  been  fighting  upon  it  in  the  Master's  ofKce,  from  the 
time  it  was  pronounced.  Whether  the  trustees  that  are  to  be 
appointed  shall  be  Baptists  or  Independents,  whether  they 
shall  be  Presbyterians  connected  with  the  Church  of  Scotland, 
or  Presbyterians  of  the  Secession  church,  the  Master  is  wholly 
unable  to  determine,  because  upon  this  subject  the  decree  is 
profoundly  silent. 

Mr.  Wellbeloved,  who  has  been  for  upwards  of  forty  years 
the  minister  of  St.  Saviour  Grate  Chapel,  was  made  a  defend- 
ant to  the  information,  as  being  one  of  the  sub-trustees  or 
managers  of  the  almshouse  ;  and  he,  after  setting  forth 
*412  in  his  answer  the  doctrines  of  ^the  Unitarians  in  his 
sense  of  the  term,  concludes  by  saying  that  he  had,  in 
discharging  the  duty  of  a  sub-trustee  of  the  said  charity, 
always  acted  faithfully  and  conscientiously,  and  to  the  best 
of  his  judgment  and  ability ;  and  in  the  further  execution  of 
the  duties  of  the  trust,  he  is  ready  and  willing  to  act  as  the 
Court  shall  be  pleased  to  direct. 

Mr.  Palmes,  another  of  the  sub-trustees,  whose  duty  it  is 
to  select  the  poor  old  women  for  the  almshouse  (for  they 
have  no  share  in  the  management  of  the  trust  estates),  says, 
in  his  answer  to  the  charge  of  being  a  Unitarian,  ^^  that  he  is 
a  member  of  the  Church  of  England,  and  does  not  attend  any 
congregation  commonly  or  otherwise  called  Unitarian,  and 
that  he  is  not  well  acquainted  with  the  doctrines  and  opin- 
ions of  the  persons  called  Unitarian.''  Now,  Mr.  Palmes  is 
removed,  although  a  Church-of-England  man ;  and  this  doc- 
[860] 


8H0BB   V.  WILSON.  *  412 

trine  is  to  be  laid  down,  that  a  member  of  the  Church  of 
England  is  incompetent  to  be  a  trustee  for  the  purpose  of 
selecting  certain  .old  women  to  be  admitted  into  an  alms- 
house. 

One  of  my  positions  is,  that  these  almswomen  may  be  of 
the  Church  of  England.  Even  if  they  were  required  to  be 
dissenters,  there  would  be  no  objection  to  a  member  of  the 
Church  of  England  being  a  trustee  for  selecting  proper  ob- 
jects of  Lady  Hewley's  boimty,  and  for  exercising  honourably 
and  beneficially  all  the  duties  of  such  trustee.  But  when  it 
appears  that  the  almswomen  may  belong  to  the  Established 
Church,  is  it  to  be  held  that  a  person  is  disqualified  from  act- 
ing in  execution  of  the  trust  of  the  almshouse,  because  he  is 
a  member  of  the  Church  of  England  ?  Mr.  Palmes  is  not 
alleged  in  the  information  to  be  a  Unitarian,. and  indeed  he  is 
proved  to  be  a  churchman ;  and  therefore  the  argu- 
ment or  inference  noseitur  a  sociis  *  cannot  apply  to  *  418 
him;  yet  this  decree  removes  him  with  the  other 
trustees. 

Mr.  John  Wood,  who  has  been  lately  elected  one  of  the 
grand  trustees,  and  was  made  a  defendant  to  the  information 
by  amendment,  says  in  his  answer  that  since  his  appointment 
he  has  taken  no  part  in  the  execution  of  the  trusts,  and  that 
in  the  future  execution  of  them  he  is  desirous  to  act  under 
the  directions  of  the  Court.  What  misconduct  can  be  im- 
puted to  Mr.  Wood,  to  justify  his  removal  ?  It  is  not  alleged 
that  he  is  a  Unitarian,  nor  that  there  has  been  any  misap- 
plication of  the  charity  funds ;  nor  was  there  any  distribu- 
tion of  them  at  all  since  his  appointment ;  yet  Mr.  Wood  is 
removed,  although  he  declares  he  is  desirous  to  abide  by  the 
directions  of  the  Court  in  the  execution  of  the  trusts. 

A  vast  body  of  evidence  was  given  by  the  relators  in  this 
cause.  I  complain  of  part  of  that  evidence  being  admitted 
and  acted  upon ;  because  I  shall  submit  to  your  Lordships 
that  it  was  the  office  of  the  learned  Judge,  before  whom  this 
cause  came,  to  look  at  the  deeds,  so  carefully  and  technically 
prepared,  and  to  put  a  construction  upon  them,  without  at 
all  travelling  into  evidence  dehors  the  deeds.    But  there  was 
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also  evidence  for  the  purpose  of  showing,  what  I  should  not 
at  aU  have  complained  of,  namely,  the  meaning  affixed  to 
particular  words  at  a  particular  time ;  that  would  be  perfectly 
legitimate ;  nor  should  I  have  objected  to  the  evidence  of 
usage,  to  show  in  what  sense  the  words  were  used  at  the 
time  the  deed  was  executed :  but  what  I  do  complain  of  is, 
that  evidence  was  admitted  and  acted  upon,  both  by  the 
Yice-ChanceUor  and  by  Lord  Lyndhurst  and  the  two  learned 

Judges  who  assisted  him,  with  a  view  to  show  in  what 
*  414    sense  Lady  Hewley  used  particular  words.    You  *  may 

go  into  evidence,  in  the  interpretation  of  ancient  docu* 
ments,  with  regard  to  the  sense  in  which  particular  expres* 
sions  were  used  at  a  particular  time ;  but  you  cannot  go  into 
evidence,  be  the  deed  ancient  or  be  it  modem,  to  ascertain  in 
what  sense  the  words  were  employed  by  the  person  by  whom 
the  deed  is  executed. 

Lord  Brouoham.  —  You  can  give  evidence  legally  and 
strictly  of  the  circumstances  in  which  the  party  making  the 
deed  was,  by  way  of  inferring  therefrom  the  meaning  of  the 
deed. 

The  Attorney-  Q-tneral.  —  I  apprehend,  where  there  is  no 
latent  conbiguity,  that  you  cannot  at  all  travel  into  extra- 
neous evidence.  You  may  show  the  circumstances  under 
which  the  party  makes  the  deed ;  for  example,  you  may  show 
how  many  children  a  testator  had,  how  many  sons  and  how 
many  daughters  he  had,  in  order  to  put  a  construction  on  his 
will. 

Lord  Ltkdhurst.  —  Was  there  any  objection  made  to  the 
reception  of  the  evidence  before  the  Vice-Chancellor  ?  This 
case  was  heard  by  the  Vice-Chancellor;  it  was  afterwards 
heard  before  the  learned  Lord  who  has  just  addressed  the 
Btouse,  and  afterwards  heard  before  me.  The  same  evidence 
was  received  upon  each  occasion,  and  I  do  not  recollect 
that  any  objection  was  made  to  it  when  the  case  was  before 
me. 
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Lord  Brougham.  —  I  have  no  recollection  of  any  objection 
taken  before  me  to  any  evidence  at  all. 

The  Attomey-Q-eneral,  —  There  was  an  immense  body  of 
evidence  given ;  and  at  the  first  hearing  there  was  an  ar- 
rangement come  to  that  the  relators  might  read  what  they 
pleased  de  bene  esse^  and  that  that  which  was  not  proper  evi- 
dence was  to  be  considered  by  the  Vice-chancellor  as  the 
speech  of  counsel. 

Lord  Lyndhurst.  —  That  is  a  course  that  never 
•should  be  pursued,  because  that  would  leave  it  for    *415 
the  party  to  determine  what  is  evidence,  without  any 
objection  by  the  other  party,  and  without  argument.    It  may 
have  been  an  arrangement  among  the  counsel,  but  that  is 
not  the  way  to  deal  with  the  Court. 

^Ae  Attometf'  O-eneral.  —  I  can  show  that  the  arrangement 
was  come  to  when  the  cause  was  before  the  Vice-chancellor. 
Then,  when  it  came  before  Lord  Brougham,  and  afterwards 
before  Lord  Ltndhurst,  it  was  necessary  that  the  same  ar- 
rangement should  be  carried  into  effect. 

Lord  Brougham.  —  Then  it  would  have  been  convenient 
and  fair  to  the  Court  that  the  arrangement  should  have  been 
disclosed ;  and  I  am  sure  it  never  was  disclosed  to  me. 

Lord  Ltndhurst.  —  If  the  parties,  by  an  agreement  be- 
tween themselves,  allow  that  to  be  read  in  evidence  which  in 
strictness  is  not  evidence,  and  if  no  objection  is  made,  the 
Judge  gives  his  opinion  upon  the  effect  of  the  evidence. 

The  Attorney"  Q-eneral,  —  If  what  was  read  in  evidence 
ought  not  to  be  an  ingredient  in  the  judgment  of  the  Court, 
I  say,  with  great  respect,  but  with  great  confidence,  that  that 
judgment  was  erroneous  if  it  proceeded  upon  that  evidence. 
Suppose  facts  are  stated  in  a  special  verdict  which  ought  to 
have  no  influence  upon  the  judgment  of  the  Court,  it  is  im- 
material that  they  are  stated. 
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Lord  Ltndhurst.  —  Suppose  evidence  is  offered  at  Nisi 
Prius,  and  an  objection  is  made  to  it,  and  the  party  says,  I 
waive  any  objection ;  and  the  jury  find  a  verdict  upon  that, 
and  an  application  is  made  for  a  new  trial,  will  not  the  Judge 
say,  You  waived  your  objection  ? 

The  Attomey-Q-eneral.  —  Suppose  an  objection  taken 
*  416  *  to  the  competency  of  a  witness  is  waived,  you  cannot 
then  move  for  a  new  trial  upon  the  ground  that  the 
witness  was  incompetent;  you  are  to  take  as  a  fact  what 
he  has  proved :  but  supppse  what  he  has  so  proved  is  a  fact 
wholly  irrelevant,  then  it  ought  not  to  form  an  ingredient  in 
the  verdict  of  the  jury  or  judgment  of  the  Court. 

« 

Lord  Brougham.  —  That  does  not  go  to  the  admissibility, 
but  to  the  effect  of  the  evidence. 

The  Attorney- Q-erural.  — Certainly,  to  the  effect;  and  my 
objection  remains  untouched,  even  supposing  that  the  inad- 
missible evidence  had  been  read,  and  read  without  objection, 
or  that  the  Judge  had,  upon  argument,  decided  that  the  rela- 
tors were  entitled  to  read  it. 

Lord  Ltndhurst.  —  If  facts  were  proved  that  were  irrele- 
vant to  the  issue,  of  course  they  ought  to  have  been  rejected. 
The  evidence  of  Lady  Hewley  being  a  Trinitarian  was  re- 
ceived without  objection.  The  next  question  is,  whether 
the  conclusion  from  the  evidence  that  she  was  a  Trinitarian 
was  correct ;  and  if  it  was,  then  what  application  the  fact  so 
proved  has  to  the  question  in  issue. 

The  Attomey- General, — I  deny  that  it  was  proved  that 
Lady  Hewley  was  a  Trinitarian :  there  was  some  evidence, 
proper  evidence,  to  show  that  she  was  not  a  Trinitarian,  and 
that  was  her  preference  of  Bowles's  catechism ;  for  the  cate- 
chism that  was  then  in  general  use  among  the  dissenters  |vas 
the  shorter  catechism  of  the  assembly  of  divines  at  West- 
minster, a  beautiful  compendium  of  Calvinistio  divinity,  and 
decidedly  Trinitarian.  The  doctrine  of  the  Trinity  being 
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distinctly  taught  in  the  catechism  of  the  assembly,  and  that 
being  the  catechism  chiefly  in  use  among  the  dissenters 
in  Lady  Hewley's  time,  the  preference  *  given  by  her  *  417 
to  Bowles's  catechism,  which  does  not  directly  teach 
that  doctrine,  would  be  evidence  to  show  that  she  was  rather 
an  Arian  than  a  Trinitarian*;  because  the  Arians,  and  even 
some  Unitarians,  believe  in  the  doctrine  of  the  atonement 
and  original  sin;  as  Mr.  Firmin,  for  instance,  believed  in 
those  doctrines ;  so  that  it  is  not  a  test  of  Trinitarianism  to 
believe  in  those  doctrines ;  nor  does  a  disbelief  in  them  prove 
a  person  not  to  be  a  Trinitarian ;  as  Dr.  Jeremy  Taylor,  for 
instance,  who  believed  in  the  Trinity,  did  not  believe  in  orig- 
inal sin  or  the  atonement.  —  [The  Bishop  of  London  signified 
his  dissent.] 

But  to  return  to  my  argument.  I  say  that  Lady  Hewley's 
trust-deeds  are  not  at  all  to  be  construed  according  to  her 
private  opinions.  If  I  could  have  shown  by  evidence  that 
she  was  a  Unitarian  in  her  belief,  then  all  Trinitarians  are 
to  be  excluded  from  the  benefit  of  this  charity,  according  to 
the  case  made  for  the  relators.  If  I  could  have  shown  that, 
although  she  went  to  St.  Saviour  Gate  Chapel,  where  Trin- 
itarian doctrine  was  preached,  she  said,  ^^  Although  it  suits 
me  to  conform  to  the  Presbyterian  form  of  worship,  and  to 
be  professedly  a  member  of  a  congregation  believing  in  the 
doctrine  of  the  Trinity,  still  I  do  not  believe  in  that  doctrine  ; 
I  am  a  Unitarian  ;  and  my  object  in  founding  this  charity  was, 
not  that  Trinitarian,  but  that  Unitarian  doctrine  might  be 
propagated  ;  "  then,  according  to  the  rule  that  is  laid  down 
on  the  other  side,  such  evidence  would  have  been  admissible, 
and  ought  to  have  been  acted  upon  ;  and  now,  that  the  Uni- 
tarian doctrine  may  legally  be  propagated,  it  would  be  com- 
petent for  a  relator  to  say  that  it  was  an  abuse  of  the  charity 
to  administer  relief  to  any  Trinitarian,  that  the  Baptists  and 
Independents  ought  entirely  to  be  cut  off,  and  that  it 
should  be  *  confined  exclusively  to  Unitarians,  because  *  418 
Lady  Hewley,  in  her  private  belief  and  in  her  heart 
and  conscience,  was  a  Unitarian  and  not  a  Trinitarian.  Such 
is  the  necessary  and  inevitable  consequence  of  the  doctrine 
for  which  the  respondents  have  to  contend ;  while  the  appel- 
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lants  say  her  will  is  to  prevail ;  but  it  is  her  will  as  it  is  to  be 
gathered  from  the  language  that  she  has  employed  in  the 
deeds  she  has  executed. 

The  chief  grounds  on  which  the  Vice-Chancellor's  decree 
proceeded,  and  on  which  it  is  now  to  be  supported,  is  that, 
as  appears  from  the  short  reaspns  subjoined  to  the  respon- 
dents' printed  case,  ^^  Because  Lady  Hewley  was  a  Trinitarian 
in  belief  and  doctrine,  the  application  of  her  charities  to  the 
benefit  of  ministers  or  preachers  of  what  are  commonly  called 
Unitarian  belief  or  doctrine,  and  their  widows  and  members 
of  their  congregations,  was  and  is  inconsistent  with  her  design 
and  intention."  That  is  the  only  reason  alleged  on  the  part 
of  the  respondents.  All,  therefore,  turns  upon  the  private 
doctrinal  opinions  of  Lady  Hewley ;  not  upon  the  construc- 
tion of  her  deeds ;  not  upon  her  regulations ;  not  upon  any 
thing  that  is  to  be  considered  as  part  of  the  foundation  of  her 
charity ;  but  upon  her  private  opinions.  And  if  it  can  be 
shown  that  such  is  the  law ;  that  where  there  are  deeds  so 
prepared  and  executed  as  these  were,  you  are  not  to  construe 
them  according  to  what  appears  upon  the  face  of  them,  but 
you  are  to  travel  into  parol  evidence  to  see  what  was  the  pri- 
vate opinion  of  the  party  who  executed  them  ;  there  may  be 
some  reason  to  contend  that  .this  decree  is  to  be  affirmed. 
But  that  fails,  unless  it  can  be  shown  that  th&  private  opinion 
of  the  founder  is  to  be  regarded ;  and  then  it  would 
*  419  be  open  to  the  appellants  to  have  *  shown  that  she  was 
a  Unitarian,  or  belonged  to  any  other  religious  sect ; 
that  she  was  secretly  a  Catholic,  for  that  was  not  uncommon 
at  that  time  ;  and  that,  therefore,  this  charity  shall  be  confined, 
as  far  as  the  law  will  allow,  to  persons  who  profess  the  Roman 
Catholic  faith. 

My  first  proposition  in  point  of  law  is  that  this  evidence 
ought  not  to  have  been  admitted,  or,  if  admitted,  that  it  ought 
not  to  be  acted  upon  ;  and  that  it  is  a  foundation  upon  which 
the  decree  cannot  rest.  I  submit  that  the  will  of  the  foun- 
dress, which  is  to  prevail,  is  to  be  gathered  from  the  language 
which  she  employed  in  the  deed.  That  deed  is  not  an  exec- 
utory instrument ;  and  this  is  not  a  case  in  which  an  appli- 
cation is  made  to  a  Court  of  Equity  to  carry  into  effect  the 
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half-expressed  intention  of  the  foundress ;  but  the  informa- 
tion proceeds  upon  the  grounds  that  both  deeds  constitute  a 
charity ;  and,  as  I  submit,  they  are  the  only  foundation  upon 
which  the  decree  can  rest.  If,  according  to  the  just  con- 
struction of  both  deeds.  Unitarians  are  excluded,  then,  as  far 
as  preaching  is  concerned,  the  decree  may  be  affirmed.  But 
unless  it  can  be  shown  by  a  perusal  of  these  deeds  that  Uni- 
tarians are  excluded,  they  are  entitled,  with  other  sects  of 
Christians,  to  partake  of  the  bounty  of  Lad}'  Hewley. 

The  books  abound  with  cases,  in  which  it  has  been  held,  as 
a  general  rule,  that  the  Court  cannot  receive  any  evidence  of 
intention  out  of  the  written  instrument ;  that  such  instru- 
ment, whether  a  deed  or  a  will,  must  speak  for  itself.  In  the 
case  of  Q-oodinge  v.  Q-oodinge^  (a)  there  was  a  legacy  to  such 
of  the  testator's  nearest  relations  as  his  executors 
should  think  poor,  *and  objects  of  charity:  Lord  *420 
Hardwicke  rejected  evidence  as  to  what  was  the  tes- 
tator's intention. 

Lord  Brougham.  —  When  I  spoke  of  evidence  being  ad- 
mitted of  the  sentiments  of  the  party,  it  was  not  for  the  pur- 
pose of  showing  what  he  meant ;  for  the  question  is  not  what 
he  meant,  but  what  he  has  declared  he  meant.  But  to  under- 
stand an  instrument,  evidence  is  admissible  to  show  the  state 
of  the  family,  always  supposing  that  there  is  no  patent  am- 
biguity. 

The  Attorney'  General.  —  Yes ;  as  if  a  testator  leaves  a  leg- 
acy to  his  nephew  John,  and  he  has  two  nephews  named  John, 
then  ex  neceBwtate  evidence  is  admitted  to  remove  that  ambi- 
guity. It  is  not  a  patent,  but  a  latent  ambiguity  ;  it  is  intro- 
duced by  evidence,  and  must  be  removed  by  evidence.  Lord 
Hardwicke,  in  the  case  to  which  I  have  referred,  says,  evi- 
dence cannot  be  allowed  to  ^^  show  that  the  testator  meant  to 
use  general  words  in  this  or  that  particular  sense,  nor  to  show 
that  the  testator  was  offended  with  any  one,  and  said  he 
should  not  be  included  in  the  number  of  relations,"  nor  to 

(a)  1  Yes.  Sen.  231. 
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show  what  the  testator  meant  by  his  ^^  nearest  relations/' 
Upon  the  same  principle,  evidence  is  not  to  be  allowed  to 
show  whom  Lady  Hewley  meant  by  the  declaration  she  has 
made  with  respect  to  *^  poor  and  godly  preachers,  for  the 
time  being,  of  Christ's  holy  gospel." 

In  Hdge  y.  Saluhury^  (a)  there  was  a  bequest  to  *^  such  of 
my  nearest  relations  as  my  executora  shall  think  the  greatest 
objects  of  charity."  Evidence  was  tendered  to  show  that 
the  testator  meant  to  comprehend  first  cousins ;  but  Lord 
Hardwickb  refused  it,  ^^  because  it  would  be  to  construe  words 
which  of  themselves  carry  a  meaning ; "  that  is,  to  admit 

extraneous  evidence  to  show  what  was  the  sense  in 
*  421   *  which  the  words  were  spoken ;  which  is  never  to  be 

admitted.  In  Green  v.  Howard^  (b)  there  was  a  legacy 
^^  among  such  of  my  relations  as  shall  be  living  at  my  wife's 
death."  Lord  Thurlow  refused  to  admit  parol  evidence  to 
show  that  the  testator  received  second  cousins  with  equal 
kindness  as  first  cousins ;  saying,  ^^  The  sense  of  the  words, 
as  fixed  by  legal  authority,  is  not  to  be  altered  by  the  language 
held  on  any  occasion  by  the  testator,  or  by  his  behaviour. 
There  is  no  particularity  in  this  will  to  alter  the  sense  of  the 
woixl  relations."  In  a  late  case,  which  your  Lordships  may 
all  recollect.  Doe  dem.  Chichester  v.  Oxenden^  (c)  the  testator 
devised  his  '^  estate  of  Ashton."  Only  part  of  an  estate,  which 
the  testator  used  to  call  his  Ashton  estate,  was  in  Ashton ; 
and  the  question  was,  whether  the  devise  should  be  confined 
to  that  part  of  the  estate  which  was  in  Ashton,  or  should  be 
extended  to  all  his  estate.  The  words  which  he  used  carry- 
ing a  sufficient  meaning,  all  parol  evidence  to  show  the  sense 
in  which  he  used  those  words  was  rejected ;  and  Lord  Chief 
Justice  GiBBS  laid  down  the  general  rule,  that  evidence  of  in- 
tention is  admitted  only  where  there  is  latent  ambiguity  ;  (^d) 
that  is,  where  the  parol  evidence  shows  the  ambiguity,  then 
by  like  parol  evidence  the  ambiguity  may  be  removed.  I  will 
only  remind  your  Lordships  of  one  other  case,  Nieholh  v. 
Osbortiy  (e)  where  it  was  held,  that  as  plate  passes  by  the  be- 

(a)  1  Amb.  70.  (b)  1  Bro.  C.  C.  31. 

(c)  8  Taunt.  847;  4  Dow,  72.  (rf)  4  Dow,  03. 

(«)  2  P.  Wms.  419. 
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quest  of  household  goods,  parol  evid^ioe  is  not  receivable  to 
show  that  that  was  not  the  intention  of  the  testatrix.  There 
was  a  legacy  of  ^*  all  my  household  goods."  The  question 
was,  should  plate  pass  ?  That  depended  upon  the  intention 
(^  the  testatrix,  which  was  to  be  gathered  from  the 
language  *  employed  in  her  last  testament.  Would  the  *  422 
Court  admit  evidence  to  show  that  she  always  said, 
^^  When  I  say  household  goods,  I  mean  exclusive  of  plate ;  and 
I  think  plate  ought  always  to  go  to  the  next  heir,  or  as  an 
heirloom  to  the  heir-at-law  ?  "  If  the  private  opinion  which 
is  in  the  mmd  of  a  person  who  executes  a  will  or  deed  is  to 
be  received  in  one  'case,  it  must  be  received  in  all.  I  contend 
that  the  Court  is  not  to  receive  any  evidence  to  get  at  the 
sense  in  which  the  words  were  used  by  the  individual,  when 
there  is  no  latent  ambiguity,  but  to  look  at  the  language 
employed,  and  put  upon  that  language  its  just  and  legal 
interpretation. 

Now,  rejecting^  as  your  Lordships  are  bound  to  reject,  ail 
evidence  respecting  the  private  belief  of  Lady  Hewley,  the 
question  is,  what  construction  will  your  Lordships  put  upon 
her  deeds,  looking  at  those  deeds  only  ?  Does  she  exclude 
all  persons  of  Unitarian  opinions  from  having  any  of  her 
bounty  as  to  preaching  ?  Does  she  exclude  them  with  regard 
to  eleemosynary  relief  ?  Does  she  exclude  all  such  persons 
from  being  her  trustees  ?  I  shall  first  consider  the  question 
of  construction  without  r^ard  to  the  statute  law  ;  and  after- 
wards consider  what  effect,  upon  this  construction,  is  to  be 
given  to  the  statutes  that  were  in  force  and  that  have  since 
been  repealed.  First,  let  us  suppose  that  there  were  no 
statutes  upon  the  subject ;  that  those  deeds  are  to  be  con- 
strued as  if  they  were  deeds  executed  subsequent  to  the  53d 
Geo.  3,  when  the  statutes  against  persons  impugning  the  doc- 
trine of  the  Trinity  were  entirely  repealed  ;  or  let  us  suppose 
that  at  the  time  when  Lady  Hewley  executed  those  deeds 
there  had  been  no  such  stututes  in  existence.  In  the  deed  of 
1704,  she  declares  that  the  trustees,  after  payment  of  certain 
charges  and  expenses,  shall,  out  of  the  residuary  rents 
and  profits,  pay  such  sums  of  money,  *  yearly  or  other-   *  42S 

wise,  ^^  to  such  and  so  many  poor  and  godly  preachers, 
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for  the  time  being^^  —  words  that  will  become  very  material 
hereafter,  —  *^  of  Christ's  holy  gospel,  and  to  such  poor  and 
godly  widows,  for  the  time  heing^  of  poor  and  godly  preachers 
of  Christ's  holy  gospel,  at  such  time  or  times,  and  for  so  long 
time  or  times,  and  according  to  such  distributions,  as  the  said 
trustees  and  managers  for  the  time  being,  or  any  four  or  more 
of  them,  shall  think  fit"  [  The  Attorney^  General  having  read 
the  whole  of  the  declaration  of  trusts,  proceeded  :] 

What  is  there  here  to  exclude  Unitarians  ?  What  is  there 
to  require  that  the  objects  of  her  bounty  should  believe  in  the 
doctrine  of  the  Trinity,  or  of  original  sin  and  the  atonement  ? 
What  is  there,  upon  the  &ce  of  the  deed,  to  require  that  that 
should  be  a  qualification  ?  If  Unitarians  are  not  preachers  of 
Christ's  holy  gospel,  and  are  not  to  be  considered  as  Chris- 
tians, of  course  the}'  would  be  excluded ;  but,  on  the  contrary, 
if  I  shall  show  your  Lordships  that,  although,  unfortunately, 
they  do  not  believe  in  those  holy  doctrines,  they  have  been, 
and  are,  treated  as  Christians,  and  are  comprehended  in  the 
term  ^^  preachers  of  Christ's  holy  gospel,"  then  they  are  to  be 
included  instead  of  being  excluded.  There  is  now  no  ques- 
tion as  to  the  clergy  of  the  Church  of  England  being  excluded 
from  this  charity  by  the  words  ^^  poor  and  godly  preachers," 
by  which  terms  non-conformist  ministers  alone  were  described 
at  the  time  of  the  execution  of  those  deeds. 

With  respect  to  the  appointment  of  trustees,  the  deed  de- 
clares that  when  any  trustee  should  die  the  survivors  should 
elect  in  his  room  such  a  person  as  they  in  their  judgment  and 
consciences  should  think  fit.     The  foundress  prescribes 
*  424   no  qualification ;  she  *  does  not  say  that  they  shall  be 
Trinitarians,  or  believe  in  the  atonement,  which  she 
might  easily  have  done  if  she  intended  it.    They  are  not  re* 
quired  to  believe  in  her  opinions,  but  to  be  such  persons  as 
the  trustees  whom  she  had  named  shall  think  fit.    She  places 
unbounded  confidence  in  them :  ^^  And  in  case  of  the  death  of 
any  such  new-elected  trustee,  to  elect  in  like  manner  in  his 
room  a^other  like  person,"  without  any  qualification  as  to 
doctrine  or  belief,  but  another  person  who  should  be  approved 
of  by  the  surviving  trustees.    And  so  the  trustees  were  suc- 
cessively to  be  elected  according  to  the  judgment  and  con- 
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sciences  of  those  who  were  then  acting  as  trustees.  If  Lady 
Hewley  had  died  after  executing  this  deed,  is  there  any  ground 
for  saying  that  in  construing  it  no  persons  should  be  allowed 
to  administer  or  participate  in  her  bounty,  although  they  were 
Christians  and  preachers  of  the  gospel,  who  did  not  believe  in 
particular  doctrines?  Is  there  any  ground  for  saying  that 
those  destitute  objects  for  whom  she  meant  to  provide  should 
have  no  benefit  unless  they  likewise  believed  in  particular 
doctrines  ? 

Referring  now  to  the  deed  of  1707,  your  Lordships  will  see 
that  it  does  not  in  the  slightest  degree  alter  the  construction 
that  ought  to  be  put  on  the  deed  of  1704.  The  trusts  of  the 
deed  of  1707  are,  that  after  Lady  Hewley's  decease  the  trus- 
tees should  permit  the  new-erected  almshouse  to  be  for  ever 
used  as  a  hospital  for  poor  people,  as  the  same  then  was  ;  that 
they  should,  out  of  the  rents  and  profits  of  the  premises,  pay  all 
costs  and  expenses  concerning  the  reparation  of  the  premises, 
in  providing  catechisms  for  the  poor  people  of  the  hospital,  or 
in  performance  of  the  trusts,  or  the  management  of  the  trust 
estate ;  and  that  they  should,  out  of  the  rents  and 
profits,  raise  yearly  the  clear  sum  of  60Z.,  *  and  dispose  *  425 
of  the  same  for  the  benefit  and  support  of  the  poor 
people  whom  the  trustees  should,  from  time  to  time,  elect  or 
put  into  the  almshouse.  There  is  nothing  in  this  deed  to 
prevent  the  trustees  from  placing  in  the  almshouse  any  Chris- 
tian persons  whom  they  in  their  discretion  might  select.  There 
are  qualifications  with  regard  to  age  and  moral  character,  but 
none  with  regard  to  religion.  By  an  indorsement  on  this 
deed,  it  is  provided  that  the  management  of  the  almshouse 
should  be  in  Thomas  Colton  and  others,  —  who  are  there 
named,  and  in  this  appeal  called  sub- trustees,  —  and  that  the 
trustees  in  the  deed  of  1704,  called  the  grand  trustees,  should 
at  the  beginning  of  each  year  leave  the  moneys  for  paying  the 
monthly  allowances  to  the  almswomen  in  the  hands  of  the 
sub-trustees,  whose  duties  are  there  defined,  and  one  of 
which  is  simply  to  put  poor  women  into  the  almshouse  on  a 
vacancy.  Now,  Mr.  Palmes  is  held  to  be  incapable  of  per- 
forming that  duty,  as  being  a  member  of  the  Church  of  Eng- 
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land,  and  he  is  accordingly  removed  by  the  decree  from  the 
office  of  trustee. 

It  becomes  material  to  coasider  the  roles  and  orders  which 
Lady  Hewley  desired  to  be  observed  by  the  trustees  respect^ 
dug  the  qualifications  of  the  poor  women  to  be  elected  to  the 
almshouse,  from  time  to  time ;  as  they,  being  referred  to  is 
the  deeds,  become  part  oi  the  instruments  by  which  the 
charity  is  founded,  and  form,  therefore,  part  of  the  will  of 
the  foundress :  and  although  we  deny  the  right  of  asoertain- 
ing  her  intentions  by  extrinsic  evidence,  we  do  not  at  all 
dispute  that  due  weight  is  to  be  given  to  any  document 
referred  to  in  her  deeds.  By  diese  rules  certain  qualifi^ 
<mtions  are  required  of  the  almswomen:  they  are  to  be 
^^  poor  and  piously  disposed,"  and  of  ^^  the  Protestant  relig^ 

ion,"  but  not  exclusively  of  the  Church  of  England, 
*  426   *  nor  excluding  members  of  that  church.      Roman 

Catholics  would  be  excluded,  but  all  poor  pious  per- 
sons of  the  Protestant  religion  would  be  eligible  if  they 
submitted  to  the  test  which  is  imposed  by  these  rules,  of 
repeating  the  commandments,  creed,  and  Bowles's  catechism, 
and  of  repairing  to  some  religious  assembly  of  the  Protes- 
tant religion  every  Lord's-day. 

Now,  first,  what  is  the  effect  of  those  rules  with  regard  to 
the  qualifications  of  the  almswomen  ?  Secondly,  what  effect 
have  they  upon  the  other  objects  of  Lady  Hewley 's  bounty? 
With  regard  to  the  almswomen,  I  admit  that  they  must  not 
only  be  able  to  repeat,  but  to  repeat  with  a  good  conscience 
and  with  a  pious  belief,  the  Lord's  prayer,  the  apostles' 
creed,  the  ten  commandments,  and  Mr.  Bowles's  catechism : 
and  I  allow,  as  was  said  by  a  noble  and  learned  Judge,  (a) 
that  this  is  not  to  be  considered  as  an  exercise  of  memory, 
but  as  a  proof  of  faith.  But  then  I  say  that  all  those, 
according  to  the  interpretation  put  upon  them  by  Unitarians, 
may  be  piously,  as  far  as  the  doctrine  of  the  Trinity  is  con- 
cerned, repeated,  with  a  firm  conviction  of  their  truth,  by 
those  who  would  be  excluded  by  the  decree  of  the  Vice- 

(a)  Lord  Ltkmiurst,  vide  anUt  p.  895. 
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ChaQcellor.  The  Unitarians  insist  that  thej  piously  believe 
in  the  ten  commandments;  that  they  piously  repeat  the 
Lord's  prayer ;  and  that  they  are  perfectly  willing  to  repeat 
the  apostles'  creed.  Bowles's  catechism  does  not  directly 
teach  the  doctrine  of  the  Trinity.  The  shorter  catechism 
of  the  Westminster  divines  contains  the  question  and  answer: 
*^  How  many  persons  are  there  in  the  godhead  ?  —  There  are 
three  persons  in  the  godhead,  the  Father,  the  Son,  and  the 
Holy  Ghost ;  and  these  three  aire  one  God,  the  same 
in  substance,  equal  in  power  and  *  glory."  This  cate-  *  427 
chism  expressly  teaches  the  doctrine  of  the  Trinity. 
In  Bowles's  catechism,  although  the  doctrine  of  original  sin 
and  the  atonement  appear  to  me  —  I  speak  with  great  diffi- 
dence upon  such  subjects — to  be  distinctly  taught,  the 
doctrine  of  the  Trinity  is  not  to  be  found,  and  I  apprehend 
that  any  Unitarian  might  with  a  good  conscience  repeat 
Bowie's  catechism.-*^ 

The  Bishop  of  London.  —  An  Arian  may,  but  not  a 
Unitarian. 

The  Attorney^  General.  -^  If  Unitarians  disbelieve  the  doc* 
trines  of  original  sin  and  the  atonement,  they  could  not 
sincerely  repeat  Bowles's  catechism,  which  seems  to  me  to 
teach  both  these  doctrines.  But  whether  Unitarians  dis* 
believe  in  those  doctrines  or  not,  they  may,  with  regard  to 
the  Trinity,  conscientiously  repeat  this  catechism,  because 
the  doctrine  of  the  Trinity  is  not  there  to  be  found.  But  it 
is  part  of  that  which  is  contended  for  on  the  other  side,  and 
it  is  an  ingredient  in  the  decree  of  the  Vice-Chancellor,  that 
any  person  that  disbelieves  the  doctrine  of  the  Trinity  is 
excluded  from  this  charity.  He  must  believe  in  the  doc- 
trine of  the  Trinity ;  he  must  believe  in  original  sin ;  he 
must  believe  in  the  doctrine  of  the  atonement ;  and  unless 
he  believes  in  aU  thesb,  he  is  excluded. 

Conceding  that  Lady  Hewley  required  that  the  alms- 
women  should  believe  in  original  sin  and  the  atonement,  by 
requiring  that  they  should  repeat  Bowles's  catechism ;  I  sub- 
mit that  she  does  not  require  that  they  should  believe  in  the 
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doctrine  of  the  Trinity.  An  Arian  who  believes  in  the 
doctrines  of  or^nal  sin  and  the  atonement,  but  does  not 
believe  in  the  Trinity,  would  be  entitled  under  Lady  Hew- 
ley's  regulations,  but  is  excluded  by  the  decree  of  the  Vice* 

'Chancellor ;  and  therefore  admitting  that  no  one  shall 
*  428   be  allowed  *  to  enter  this  almshouse  who  does  not 

conscientiously  believe  those  holy  doctrines  of  origi- 
nal sin  and  of  the  atonement,  I  contend  that  there  is  nothing 
in  Lady  Hewley's  regulations'  insisting  upon  Bowles's  cate- 
chism that  would  exclude  an  Arian ;  and  we  know  an  Arian 
is  as  little  a  Trinitarian  as  a  Unitarian  is;  he  denies  the 
.  divinity  of  our  Saviour  just  as  much. 

Lord  Lyndhubst.  —  The  decree  is  simply  this :  to  declare 
that  ministers  or  preachers  of  what  is  commonly  called  Uni- 
tarian belief  and  doctrine,  and  their  widows  and  members  of 
their  congregations,  and  that  persons  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  are  not  fit  objects  of  the 
charity. 

The  Attorney- General,  —  Preachers  and  persons  of  what 
are  commonly  called  Unitarian  belief  and  doctrine,  are  those 
who  do  not  believe  in  the  doctrine  of  the  Trinity,  but  who 
still  are  Christians,  who  believe  in  the  divine  mission  of  our 
Saviour,  who  believe  that  the  Scriptures  contain  the  revealed 
will  of  God ;  but  who  do  not  believe  in  the  doctrine  of  the 
Trinity,  or  the  doctrines  of  original  sin  and  the  atonement. 
Any  person  who  is  an  Arian  would  most  undoubtedly  be 
excluded,  although  believing  in  the  doctrines  of  originid  sin 
and  the  atonement. 

The  Bishop  op  London. — Not  by  the  words  of  the 
decree. 

The  Attorney"  General.  —  The  decree  refers  to  what  are 
usually  called  Trinitarian  opinions.  The  objection  made  to 
the  trustees  is,  that  they  do  not  believe  in  the  doctrines  of 
the  Trinity,  original  sin,  and  the  atonement.  It  is  not  what 
they  do  believe  in,  but  what  they  do  not  believe  in ;  and  the 
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Arian  just  as  little  believes  in  the  Trinity  as  the  Unitarian 
does. 

The  Bishop  of  London.  —  Does  he  as  little  believe  in  the 
atonement  ?    That  is  the  point. 

*  TTu  Attorney''  0-eneral.  —  I  believe  some  Arians  do,  *  429 
other  Arians  do  not. 

The  Bishop  of  London.  —  Those  who  believe  in  it  are  not 
excluded  by  the  decree. 

Hie  Attorney*  General.  —  As  far  as  the  decree  goes,  any  old 
woman  is  to  be  excluded  from  the  charity  if  she  disbelieves 
in  the  Trinity,  original  sin,  and  the  atonement,  although  she 
may  believe  in  every  other  doctrine  of  the  Christian  reUgion, 
and  may  be  most  exemplary  in  her  life  and  conversation. 

We  come  now  to  the  more  important  question,  what  effect 
have  the  rules,  governing  the  admission  to  the  almshouse, 
upon  the  other  objects  of  Lady  Hewley's  bounty?  If  it 
were  conceded  that  none  but  Trinitarians  are  to  be  admitted 
into  the  hospital,  does  it  necessarily  follow  that  none  but 
Trinitarians  shall  be  allowed  as  preachers  to  participate  in 
her  bounty  ?  Does  it  follow  that  none  but  Trinitarians  in 
distress  may  be  relieved  from  the  fund  which  she  has  pro- 
vided ?  For  to  that  extent  the  respondents  must  go  to  sup- 
port the  decree  of  the  Vice-Chancellor.  What  gound  is  there 
for  saying,  that  because  Lady  Hewley,  in  regulating  the  alms- 
house, said  that  the  almswomen  should  submit  to  a  certain 
form  of  worship,  she  would  not  tolerate  any  other?  There 
was  an  obvious  reason  why  she  should  wish  that  all  who  were 
admitted  into  the  hospital  should  be  of  the  same  creed ;  they 
were  to  spend  the  rest  of  their  lives  together ;  they  were 
twice  a  day  to  celebrate  divine  worship  together ;  and  there 
are  regulations  respecting  the  service  being  read  in  public. 
As  there  was  to  be  this  worship  in  the  hospital,  it  was  mate- 
rial that  all  who  were  admitted  should  be  as  nearly  as  could 
be  of  the  same  religious  faith,  that  there  might  not  be 
brawling  and  disputation  and  feuds  created  among  them.    It 
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*  430  was,  therefore,  *  very  natural  that  she  sboald  require 
that  those  who  were  admitted  into  the  hospital  should 
submit  to  a  particular  test:  the  test  she  appoints  is  the 
creed,  the  ten  connnandments,  and  Bowles's  catechism.  This 
strengthens  the  argument  with  regard  to  the  other  objects  of 
her  bounty,  because  it  shows  that  she  knew  how  to  apply  a 
test.  She  applies  a  test  to  the  ahnswomen :  how  easy  would 
it  have  been  for  her  to  say  that  none  should  be  allowed  to 
receive  her  bounty  unless  they  would  repeat  the  creed,  the 
ten  commandments,  and  Bowles's  catechism  ?  Or,  it  would 
have  been  still  more  easy  for  her  to  say,  unless  they  be  Trini- 
tarians, or  answer  the  description  of  orthodox  dissenters ;  but 
she  only  says  they  shall  be  *^poor  and  godly  preachers  of 
Christ's  holy  gospel ; "  and  the  question  is,  whether  within 
that  description  a  person  may  not  come,  although  he  may 
not  be  a  believer  in  the  Trinity  ?  And  then  the  question 
really  does  arise,  whether  Unitarians  may  not  come  within 
this  description  of  ^^  godly  preachers,  for  the  time  being,  of 
Christ's  holy  gospel  ?  "  It  lies  upon  the  respondents  to  show 
that  Unitarians  are  not  within  that  description.  I  say  that 
aU  sects,  all  non-conformists  who  are  fairly  to  be  considered 
as  godly  preachers  of  Christ's  holy  gospel,  are  included.  If 
they  are  included  in  the  objects  that  have  reference  to  preach- 
hig,  d  fortiori  they  are  included  in  those  objects  that  have 
reference  to  eleemosynary  relief. 

But  if  the  onu9  be  cast  upon  me  to  show  that  Unitarians 
are  godly  preachers  of  Christ's  holy  gospel,  I  am  wiUing  to 
bear  the  burden ;  and  for  that  purpose  I  will  refer  to  the  ac- 
count Mr.  Wellbeloved  gives  of  his  faith,  as  set  forth  in  the 
respondent's  appendix,  from  his  answer,  and  on  which  they 
rely,  that  persons  having  this  faith  are  not  Christians. 
*481  ITJte  Attorney' General^  *  after  reading  the  answer  as 
before  set  forth,  ante^  p.  867,  proceeded :]  — 

Are  your  Lordships  to  hold  that  Lady  Hewley  would  con- 
sider a  person,  holding  those  doctrines,  not  to  be  a  Christian 
and  godly  preacher  of  Christ's  holy  gospel  ?  It  is  material  to 
see  bowmen  of  great  and  acknowledged  eminence,  and  whose 
opinions  were  likely  to  sway  with  Lady  Hewley,  viewed  per- 
sons entertaining  those  doctrines ;  and  for  Uiat  purpose  I 
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will  read  a  few  extracts  from  works  that  were  most  read  in 
her  time,  beginnii^  with  Milton's  ^^  Tract  on  True  Religion, 
Heresy,  Schism,  and  Toleration,"  published  by  him  in  the 
year  1673,  when  Lady  Hewley  had  attained  woman's  estate  : 
^^What!  are  Lutherans,  Oalvinists,  Anabaptists,  Socinians, 
Armenians,  no  heretics  ?  "  Milton  answers  that  ^^  Soeinians  " 
(who  correspond  with  Unitarians  of  the  present  day)  *^  are  no 
heretics.  Heresy  is  in  the  will  and  the  choice  professedly  made 
against  Scripture  ;  error  is  against  the  will  in  misunderstand" 
ing  the  Scripture,  afker  all  sincere  endeavours  to  under- 
stand it  rightly,"  &o.  ^^  The  Arian  and  Socinian  are  charged 
to  dispute  s^ainst  the  Trinity:  they  affirm  to  believe  the 
Father,  Son,  and  Holy  Ghost  according  to  Scripture,  and  the 
apostles'  creed :  as  for  the  terms  of  trinity,  trinity-unity,  co- 
essentiality,  tri-personality,  and  the  Uke,  they  reject  them  as 
scholastic  notions,  not  to  be  found  in  Scripture,  which,  by  a 
general  Protestant  maxim,  is  plain  and  perspicuous  abundantly 
to  explain  its  own  meaning  in  the  properest  words  belonging 
to  so  high  a  matter,  and  so  necessary  to  be  known ;  a  mystery, 
indeed,  in  their  sophistic  subtleties,  but  in  S^pture  a  plain 
doctrine.  Their  other  opinions  are  of  less  moment :  they  dis- 
pute the  satis£Etcti<m  of  Christ,  or  rather  the  word  satis- 
faction, as  not  scriptural ;  but  *  they  acknowledge  him  *  482 
both  God  and  their  Saviour."  I  now  read  what  Mr. 
Locke,  in  his  treatise  on  the  ^^  Reasonableness  of  Christianity," 
says  :  ^^  As  men,  we  have  God  for  our  King,  and  are  under 
the  law  of  reason ;  as  Christians,  we  have  Jesus  the  Messiah 
for  our  King,  and  are  under  the  law  revealed  by  him  in  the 
gospel."  ^^  He  that  believes  one  etenml,  invisible  God  his 
Lord  and  King,  ceases  thereby  to  be  an  Atheist ;  and  he  that 
believes  Jesus  to  be  the  Messiah,  his  King,  ordained  by  God, 
thereby  becomes  a  Christian,  is  delivered  from  the  powers  of 
darkness,  and  is  translated  into  the  kingdom  of  the  Son  of 
God ;  is  actually  within  the  covenant  of  grace,  and  has  that 
faith  which  shall  be  imputed  to  him  for  righteousness  ;  and  if 
he  continues  in  allegiance  to  this  his  King,  shall  receive  the 
reward,  eternal  life."  *^  That  which  is  required  of  them  is  a 
sincere  endeavour  to  know  his  mind,  declared  in  the  gospel, 
and  an  explicit  belief  of  all  that  they  understand  to  be  so." 
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^^  These  two,  faith  and  repentance,  that  is,  believing  Jesos  to 
be  the  Messiah,  and  a  good  life,  are  the  indispensable  condi- 
tions of  the  new  covenant.  Whenever  men  take  upon  them- 
selves to  go  be3^nd  those  two  articles,  where  will  thej 
stop  ?  " 

Bishop  Watson,  in  his  ^*  Considerations  on  the  Expediency 
of  revising  the  Liturgy,"  thus  expresses  himself:  ^^  Was  I 
compelled  to  receive  a  creed  of  human  composition,  I  would 
more  willingly,  in  these  enlightened  times,  receive  one  from 
Locke,  Clarke,  or  Tillotson,  than  from  either  Athanasius  or 
Arius,  or  even  from  hundreds  of  contentious  or  political 
bishops  assembled  in  solemn  council  at  Nice,  Antioch,  or  Ar- 
menia." ^^  With  respect  to  the  doctrine  of  the  Trinity,  as  ex- 
plained by  Athanasius  or  any  other  man,  I  cannot  look 
*  488  upon  it  to  be  so  fundamental  in  religion  as  to  *  think 
we  should  be  guilty  of  sin  in  consenting  to  revise  or 
even  to  change  it.  If  in  this  I  differ  from  some,  I  have  others 
to  support  me ;  nay,  I  have  the  great  principle  of  all  the  Pro- 
testant churches  in  the  world  in  my  favour ;  for  it  is  a  prin- 
ciple with  them  all  to  admit  the  fallibility  of  all  human 
explications  of  Scripture.  Every  human  explication,  then,  of 
the  Trinity  may  be  an  erroneous  explication  ;  and  what  may 
be  an  error,  cannot  be  and  ought  not  to  be  imposed  as  a  fun- 
damental Christian  verity." 

Dr.  Hey,  a  professor  of  divinity  at  the  University  of  Cam- 
bridge, thus  writes :  **  We  and  the  Socinians  are  said  to  dif- 
fer ;  but  about  what  ?  not  about  morality  or  natural  religion, 
or  the  divine  authority  of  the  Christian  religion.  We  differ 
only  about  what  we  do  not  understand,  and  about  what  is  to 
be  done  on  the  part  of  God." 

Baxter,  who  is  well  known  to  have  been  held  in  great  ven- 
eration by  Lady  Hewley,  in  a  treatise  called  ^^  Baxter's  Saints* 
Rest,"  thus  writes :  **  Two  things  have  set  the  church  on 
fire,  and  have  been  the  plagues  of  it  for  above  a  thousand 
years.  First,  enlarging  our  creed  and  making  more  funda- 
mentals than  God  ever  made.  Second,  composing  (and  so 
imposing)  our  creeds  and  confessions  in  our  own  words  and 
phrases.  When  men  have  learnt  more  manners  and  humility 
than  to  accuse  God's  language  as  too  general  and  obscure 
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(as  if  they  could  mend  it),  and  have  more  dread  of  God,  and 
compassion  on  themselves,  than  to  make  those  fundamentals 
or  certainties  which  God  never  made  so;  and  when  they 
reduce  their  confessions,  first,  to  their  due  extent,  and  sec- 
ond, to  Scripture  phrase  (that  dissenters  may  not  scruple  sub- 
i»cribing),  then  (I  think),  and  never  till  then,  shall  the 
church  have  peace  about  doctrinals.  It  seems  to  *  me  *  484 
no  heinous  Socinian  notion,  which  Chillingworth  is 
blamed  for ;  namely,  let  all  men  believe  the  Scripture,  and 
that  only,  and  endeavor  to  believe  it  in  the  true  sense  (and 
promise  this),  and  require  no  more  of  others  ;  and  they  shall 
find  this  not  only  a  better  but  the  only  means  to  suppress 
heresy  and  restore  unity." 

Lord  Kbnyon.  —  The  passage  now  read  from  Baxter  seems 
to  imply  his  general  disapprobation  of  creeds :  can  any  ex- 
tract be  read  in  which  he  implies  an  approbation  of  the  opin- 
ion of  Unitarians  upon  the  doctrine  of  the  Trinity? 

The  Attorney- General.  —  Baxter  was  a  strong  Trinitarian, 
undoubtedly ;  but  he  was  against  making  any  religious  dis- 
tinctions ;  and  he,  I  apprehend,  if  he  had  been  founding  a 
charity,  would  not  have  at  all  adopted  any  such  exclusive 
rule  as  that  for  which  the  respondents  contend.  The  fact 
of  his  being  a  Trinitarian  gives  greater  weight  to  the  opinion 
that  he  expresses  with  regard  to  compulsion,  and  his  con- 
demnation of  the  doctrine  of  exclusion  and  of  particulaff 
tests. 

Dr.  Calamy,  in  his  ^^  Abridgment  of  the  Life  of  Baxter," 
written  in  1718,  says  that  Baxter  ^^  proposed  the  offering  to 
the  Parliament  the  creed,  Lord's  prayer,  and  ten  command- 
ments, as  the  essentials  or  fundamentals  of  Christianity,  con- 
taining all  that  is  necessary  to  salvation.  When  they  objected 
that  this  might  be  subscribed  by  a  Papist  or  Socinian,  his 
answer  was,  that  it  was  so  much  the  better  and  the  fitter  to 
be  the  matter  of  concord :  but  that  if  they  were  afraid  of 
communion  with  Papists  and  Socinians,  it  should  not  be 
avoided  by  making  a  new  rule  or  test  of  faith  which  they 
will  not  subscribe  to,  or  by  forcing  others  to  subscribe  to 
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*  485    more  than  they  can  do.**   "  They  *  resolred,  however, 

to  hold  on  in  the  way  they  had  beg^,  and  so  all  that 
•  he  had  left  to  do  was  to  use  his  endeavours  to  prevent  their 
multiplying  fundamentals  needlessly."  And  in  Baxter*s  own 
writings,  his  "  Cure  of  Church  Divisions,'*  he  says :  "  The 
effectual  belief  of  pardon  and  eternal  glory  given  through 
Christ,  and  the  love  of  God  and  man,  with  the  denial  of  our- 
selves and  fleshly  desires,  and  contempt  of  all  things  in  the 
world,  with  a  humble,  patient  enduring  of  all  which  must  be 
suffered  for  these  ends,  is  the  nature  and  sum  of  the  Christian 
religion.** 

Dr.  Thomas  Manton,  who  was  a  Presbyterian  dissenter, 
and  a  contemporary  of  Baxter,  says  in  a  part  of  his  works, 
"  Then  do  we  honour  the  Trinity  in  Unity,  not  when  we  con- 
ceive of  the  mystery,  but  when  we  make  a  religious  use  of 
this  high  advantage  to  come  to  Crod  in  the  name  of  Christ  by 
the  Spirit,  and  look  for  all  from  God  in  Christ  through  the 
Holy  Ghost.  Direct  your  prayers  to  God  the  Father ;  Christ 
prayed  to  the  Father."  ^^  Christians  need  not  puzzle  them- 
selves about  conceiving  of  Three  in  One,  and  One  in  Three  ; 
let  them  in  this  manner  come  to  God,  and  it  sufficeth ;  make 
God  the  object,  and  Christ  the  means  of  access,  and  look  for 
help  from  the  Spirit.*'  Now  Manton  as  well  as  Baxter  was 
a  Trinitarian,  yet  he  did  not  consider  the  doctrine  of  the 
Trinity  as  an  essential  of  Christianity. 

Mr.  Birch,  in  his  ^*  Life  of  Archbishop  TiUotson,"  writes 
thus :  ^^  The  Scriptures  were  the  rule  of  his  faith,  the  chief 
subject  of  all  his  meditations.  He  judged  that  the  great  de- 
sign of  Christianity  was,  the  reforming  men's  natures  and 
governing  their  actions,  the  restraining  their  appetites  and 
passions,  the  softening  their  tempers  and  sweetening 

*  436    their  manners,  *  and  the  raising  their  minds  above  the 

interest  and  follies  of  this  present  world  to  the  hope 
and  pursuit  of  endless  happiness." 

Bishop  Gibson,  in  his  ^^  Second  Pastoral  Letter,"  published 
in  1785,  thus  expresses  himself :  ^^  It  will  appear  that  the 
several  ddnominations  of  Christians  agree  both  in  the  sub- 
stance of  religion  and  in  the  necessary  enforcements  of  the 
practice  of  it :  that  the  world  and  all  things  in  it  were  created 
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by  God ;  '^  *^  that  Christ  was  a  teacher  sent  from  God,  and 
that  his  apostles  were  divinely  inspired ;  that  all  Christians  are 
bound  to  declare  and  profess  themselves  to  be  his  disciples ; 
that  not  only  the  exercise  of  the  several  virtues,  but  also  a 
belief  in  Chiist,  is  necesssiry,  in  order  to  their  obtaining  the 
pardon  of  sin,  the  favour  of  God,  and  eternal  life ;  "  ^^  and  as 
to  all  other  points,  that  they  are  bound  to  live  by  the  rules 
which  Christ  and  his  apostles  have  left  them  in  the  Holy 
Scriptures.  Here,  thmi,  is  a  fixed,  certain,  and  uniform  rule 
of  faith  and  practice,  containing  all  the  most  necessary  points 
of  religion,  established  by  a  divine  sanction,  embraced  as  such 
by  all  denominations  of  Christians,  and  in  itself  abundantly 
sufficient  to  preserve  the  knowledge  and  practice  of  religion 
in  the  world."  So  that  we  have  the  authority  of  this  prelate 
of  the  Church  of  England  for  saying  that  he  did  not  consider 
the  doctrine  of  the  Trinity  as  essential  to  salvation,  or  that 
a  man  was  not  a  Christian  because  unfortunately  he  disbe- 
lieved it. 

The  Bishop  op  London.  —  Prom  what  particular  expres- 
sions of  Bishop  Gibson  do  yon  infer  that  he  did  not  consider 
the  doctrine  of  the  Trinity  necessary  to  salvation  ? 

The  Attorney- General. —  He  describes  all  that  he  con- 
siders necessary,  which  would  include  as  well  *  those    *  437 
persons  who  are  Unitarians  as  those  who  are  not  Uni- 
tarians. 

Lord  Wynpord.  —  One  of  those  things  "  necessary  "  is  a 
"  beUef  in  Christ." 

Hie  Attorney' O-enercU.  —  That  he  was  sent  from  God^  was 
a  divine  messenger,  worked  miracles,  preached  the  word  of 
God,  taught  eternal  life.  I  am  not  here  in  my  private  capac-^ 
ity  to  say  that  is  sound  doctrine,  or  to  intimate  what  is  right 
or  wrong  doctrine  in  my  own  judgment.  I  only  read  those 
extracts  to  show  what  was  declared  by  persons  to  T^hose  opin- 
ions the  greatest  weight  is  to  be  given. 
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The  Bishop  of  London.  —  That  passage  from  Bishop  Gib- 
ton's  Pastoral  Letter  must,  of  course,  be  interpreted  with 
reference  to  the  object  of  it,  which  was  to  persuade  all  per- 
sons to  practise  religion,  by  showing  that  there  are  some  great 
points  on  which  they  agree  :  but  there  is  not  one  word  in  it 
from  which  it  can  be  inferred  that  he  did  not  think  the  doc- 
trine of  the  Trinity  an  essential  doctrine  of  Christianity. 

The  Attorney' O-enercU. —  He  enumerates  aU  those  which  he 
considers  essential,  and  the  doctrine  of  the  Trinity  is  not 
mentioned. 

The  Bishop  of  London.  —  For  what  purpose  are  all  those 
passages  cited? 

The  Attamey-Q-eneral.  —  To  show  that,  although  a  certain 
class  of  religionists,  who  are  called  Unitarians,  do  not  believe 
in  the  doctrines  of  the  Trinity,  and  of  original  sin  and  the 
atonement,  still  they  may  be  within  the  description  of  "  godly 
preachers  of  Christ's  holy  gospel." 

Lord  Ltndhurst.  —  In  the  sense  of  those  terms  at  the 
time  the  charity  was  founded? 

The  Attorney- Q-eneral.  —  And  to  show  that,  in  the 
*  438  *  opinions  of  Christians  of  all  sects  who  wrote  before 
and  after  the  founding  of  the  charity,  persons  were 
considered  Christians,  although  unfortunately  they  did  not 
believe  in  those  doctrines.  Now  will  it,  in  opposition  to  these 
venerable  authorities,  be  contended  that  Unitarians  are  not 
Christians,  and  that  a  Unitarian  preacher,  who  preaches  on 
the  divine  mission  of  Jesus  Christ,  on  his  miracles,  on  the 
doctrines  that  he  promulgated  from  heaven,  and  who  incul- 
cates the  doctrines  that  Christ  declared  and  the  precepts 
which  he  left  for  our  direction,  is  not  a  Christian,  or  a 
preacher  of  Christ's  holy  gospel  ? 

My  Lords,  I  know  not  what  the  respondents'  counsel  will 
contend  at  your  Lordships'  bar ;  but  it  has  been  intimated 
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that  not  only  by  the  Toleration  Act,  not  only  by  the  9th  & 
10th  Will.  8,  c.  82,  by  which  the  impugning  the  doctrine  of 
the  Trinity  is  forbidden,  but  that  even  at  common  law  this  is 
an  offence  for  which  the  secular  arm  may  be  put  in  motion* 
That  is  a  position  that  I  beg  most  respectfully  to  deny. 
Christianity  is  part  and  parcel  of  the  law  of  England ;  and 
any  person  who  denies  Christianity,  who  denies  the  divine 
mission  of  our  Saviour,  who  denies  that  the  Scriptures  con- 
tain the  revealed  will  of  God,  or  reviles  any  of  the  doctrines 
of  the  Church  of  England,  commits  an  offence  for  which  he 
is  amenable  to  the  civil  magistrate.  But  inquiry  into  the 
doctrines  of  Christianity  is  allowed  by  the  law  of  England ; 
and  any  person  who  reverently  discusses  such  subjects  may 
do  so  with  impunity,  and  it  would  be  persecution  to  tiy  to 
molest  him.  It  has  been  long  settled  that  to  deny  the  truth 
of  the  Christian  religion  is  a  civil  offence ;  that  Christianity 
is  parcel  of  the  law  of  England,  and  therefore  to  speak  in 
reproach  of  it  is  to  speak  in  subversion  of  the  law. 
2%e  Kin^  V.  TatfloTy  (a)  *  The  King  v.  Woolston.  (J)  *  489 
But  in  those  cases  a  distinction  is  made  between  at- 
tacking Christianity  in  general,  and  decently  investigating 
any  doctrine  of  the  Christian  faith.  In  Harrison  v.  Evans  (c) 
Lord  Mansfield  says,  *^  There  never  was  a  single  instance, 
from  the  Saxon  times  down  to  our  own,  in  which  a  man  was 
ever  punished  for  erroneous  opinions  concerning  rites  and 
modes  of  worship,  but  upon  some  positive  law.  The  com- 
mon law  of  England,  which  is  only  common  reason  or  usage, 
knows  of  no  prosecution  for  mere  opinions.  For  atheism, 
blasphemy,  and  reviling  the  Christian  religion,  there  have 
been  persons  prosecuted  and  punished  upon  the  common 
law."  The  same  doctrine  has  been  repeatedly  laid  down  by 
the  Judges  in  our  own  times ;  as  in  the  prosecutions  against 
Garhle  (d)  for  blasphemous  publications,  which  reviled  the 
Christian  religion. 

I  therefore  venture  to  come  to  this  conclusion,  that,  in  the 
absence  of  all  statute  law  upon  the  subject,  in  construing  the 

(a)  1  Vent.  293.  (6)  Star.  834. 

(c)  8  Bio.  P.  C.  465.  (d)  8  B.  &  Aid.  161. 
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deeds  by  which  Lady  Hewley's  charity  was  established,  there 
is  no  ground  whatever  for  saying  that  Unitarians  are  excluded 
from  participating  in  her  bounty.  I  will  now  refer  to  the 
statutes  that  are  relied  upon  to  show  that  they  must  be  ex- 
cluded, even  if  at  oomaion  law  they  might  be  redpients  of 
this  charity.  The  first  statute  is  the  Act  of  Uniformity  (13 
&  14  Char.  2,  c  4),  according  to  which  all  clei-gymen  who 
did  not  sign  the  thirty*nine  articles,  and  conform  in  all  re- 
spects to  the  liturgy  of  the  Church  of  England,  by  St.  Bar- 
tholomew's day,  1662,  were  to  be  ejected  from  their  livings ; 
and  the  celebration  of  religious  worship,  except  according  to 

that  liturgy,  was  strictly  forbidden.  But  in  fact,  al- 
*  440    though  such  was  the  letter  *  of  the  law  from  1662  to 

1689,  it  is  well  known  that  it  could  not  and  was  not 
carried  into  effect.  So  much  was  the  law  found  to  be  against 
the  feelings  of  the  people,  that  the  government  wisely  con- 
nived at  the  celebration  of  divine  worship  by  dissenters ; 
and  there  is  no  doubt  that  Lady  Hewley  assisted  those  who, 
during  that  period,  violated  the  letter  of  the  law.  That  state 
of  things  continued  until,  after  the  Revolution,  the  Toleration 
Act  (1  Will.  &  M.  c.  18)  was  passed.  It  was  a  very  qualified 
toleration,  being  confined  to  those  dissenters  who  should  s^n 
the  thirty-nine  articles,  except  the  S4th,  35th,  86th,  and  part 
of  the  20th;  and  except,  as  to  Baptists,  part  of  the  27th 
article.  But  it  was  expressly  provided  by  the  16th  section 
of  the  Act,  that  no*  toleration,  ease,  or  advantage  was  to  be 
extended  to  any  Papist,  or  to  any  person  that  denied  the 
doctrine  of  the  Trinity,  as  dedared  L  the  said  articles :  and 
the  subsequent  Act  of  the  9th  &  10th  Will.  3,  c.  32,  made  it 
positively  penal  to  deny  that  doctrine  by  writing  or  advised 
speaking. ' 

This  was  the  state  of  the  law  when  Lady  Hewley' s  deeds 
were  executed.  Then  came  the  19th  Geo.  3,  c.  44,  by  which 
the  subscription  to  the  thirty-nine  articles  was  entirely  dis- 
pensed with,  and  any  person  was  entitled  to  the  benefit  of 
the  Toleration  Act  who  could  make  this  declaration :  *^  I,  A. 
B.,  do  solemnly  declare,  in  the  presence  of  Almighty  God, 
that  I  am  a  Christian  and  a  Protestant,  and,  as  such,  that  I 
believe  that  the  Scriptures  of  the  Old  and  New  Testament,  as 
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commonly  received  among  Protestant  churches,  do  contain 
the  revealed  will  of  God ;  and  that  I  do  receive  the  same  as 
the  rule  of  my  doctrine  and  practice.*'  Now  I  would  adopt 
that  as  a  test  to  try  who  are  Christians,  who  are  to  be  con- 
sidered as  godly  preachers  of  Christ's  holy  gospel. 
I  say  that  any  person  who  can  *  conscientiously  make  *  441 
this  declaration  is  to  be  considered  as  believing  in 
Christ's  holy  gospel,  and  whatever  preacher  will  make  it  may 
be  considered  as  a  preacher  of  Christ's  holy  gospel. 

Lord  Wynpord.  —  Do  the  Unitarians  believe  the  Scriptures 
of  the  Old  and  New  Testament  as  commonly  received  among 
Protestant  churches  ? 

The  Bishop  op  London.  —  Will  you  undertake  to  say  they 
receive  the  Holy  Scriptures  as  the  Church  of  England  re- 
ceives them  ? 

The  Attorney^  General.  —  I  do  believe  that  the  great  ma- 
jority of  them  do. 

The  Bishop  op  London.  —  Have  you  ever  seen  their  im- 
proved version  of  the  New  Testament  ? 

The  Attorney^  Qeneral.  —  The  improved  version  is  not  a 
test  of  the  faith  of  Unitarians.  An  importance  has  been 
given  to  it  by  the  yice-Chancellor,  to  which  it  was  not  en- 
titled. We  are  bound  to  take  the  faith  of  Unitarians  from 
themselves.  We  have  it  from  Mr.  Wellbeloved's  answer,  in 
which  the  other  appellants  of  his  creed  fully  concur;  and 
from  that  answer  it  is  clear  that  a  Unitarian  can  conscien- 
tiously subscribe  the  declaration  which  is  required  by  the  Act 
19  Geo.  8,  c.  44.  There  was,  however,  still  an  exception 
against  persons  of  that  faith  until  by  the  Act  of  the  53d 
Geo.  3,  c.  160,  all  distinction  was  taken  away  between  Uni- 
tarians and  other  dissenters  from  the  Church  of  England. 
That  Act  repeals  the  exception  in  the  Toleration  Act,  which 
was  meant  to  operate  against  Unitarians ;  and  it  repeals  the 
9th  &  10th  of  Will.  S,  c.  32,  which  made  it  penal  to  deny  the 
VOL.  IX.  26.  [  885  ] 
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doctrine  of  the  Trinity.  That  being  so,  the  question  arises, 
are  we,  in  respect  of  these  Acts  of  Parliament,  to  put  a  dif- 
ferent construction  upon  Lady  Hewley's  deeds,  from  that 

which  they  would  receive  if  those  Acts  never  had 
*  442   passed  ?    *  It  is  said  that  she  would  not  include  among 

the  objects  of  her  bounty  a  sect  that  was  then  subject 
to  penalties.  While  the  exception  in  the  Toleration  Act  con* 
tinned,  and  the  9th  &  10th  of  Will.  8  was  in  force,  Unita- 
rians could  not  derive  any  benefit  from  her  intention:  but 
when  those  Acts  were  repealed,  the  law  was  as  if  those  Acts 
never  had  existed.  A  repealed  law  is  to  be  considered  as 
struck  out  of  the  statute-book  with  reference  to  all  that  is 
to  be  done  after  the  law  is  repealed.  Lord  Brougham,  in  the 
case  of  BradsJiaw  v.  Taaker^  (a)  held,  that  where  there  was  a 
legacy  left  in  trust  for  Roman  Catholics  before  the  bill  that 
relieved  them  was  passed,  that  bill  having  passed,  t^e  trust 
nught  be  carried  into  effect.  Now,  suppose  Lady  Hewley 
had  expressly  said  that  she  left  this  charity  for  ^^  poor  and 
godly  preachers  of  Christ's  holy  gospel  that  should  be  toler- 
ated by  law  for  the  time  being,"  can  there  be  a  doubt  that 
when  Unitarians  were  tolerated  by  law  (in  1818),  they  might 
then  participate  in  her  bounty?  But  has  not  she  said  the 
same  thing  in  effect  ?  She  has  said  that  it  was  for  the  bene- 
fit of  godly  preachers  of  Christ's  holy  gospel  for  the  time 
being.  Does  not  that  clearly  mean,  ^^  who  should  be  tolerated 
by  law  from  time  to  time  ?  "  It  is  asked,  was  it  possible  that 
Lady  Hewley  should  mean  to  do  any  thing  for  the  benefit  of 
those  who  had  the  arm  of  the  law  suspended  over  them? 
Why,  my  Lords,  Lady  Hewley,  according  to  the  representa- 
tion of  the  relators,  had  been  violating  the  law  from  St. 
Bartholomew's  day,  1662,  till  the  Toleration  Act  passed, 
in  1689.  She  was  in  the  daily  habit  of  assisting  dissenting 
ministers  whose  preaching  was  penal,  and  who  might  any 

day  have  been  indicted  for  holding  an  unlawful  as- 
*448    sembly.     The  very  expression  she  *U8es,  "for  the 

time  being,"  strongly  intimates  that  she  wished   to 
make  her  benefaction  as  extensive  as  possible,  and  that,  if 

(a)  2  Myl.  A  K.  221. 
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the  restrictionfl  existing  at  the  time  she  founded  this  charity 
should  be  removed,  her  bounty  might  expand  with  the  in- 
creasing liberality  of  the  law.  Your  Lordships  will  observe, 
that  until  the  year  1 779,  no  one  could  lawfully  be  a  dissent- 
ing teacher  in  this  country,  who  did  not  sign  the  thirty-nine 
articles,  except  three  and  part  of  a  fourth.  They  were  all 
guilty  of  a  misdemeanour,  liable  to  the  penalties  in  the  Uni- 
formity Act,  if  they  met  in  a  religious  assembly  and  wor- 
shipped God  according  to  their  consciences,  if  they  had  not 
signed  those  articles.  Well,  was  that  put  in  practice  ?  Will 
any  one  say  that,  even  in  Lady  Hewley's  time,  the  non-con- 
formists ministers  did  comply  with  that  requisition  in  the 
Toleration  Act  ?  That  Act  never  was  pnforced.  It  would 
have  been  found  intolerable,  if  any  attempt  had  been  made  • 
to  enforce  it.  Lady  Hewley  well  knew  that  the  Presbyterian 
and  Baptist  and  Independent  ministers,  who  were  to  share 
in  her  bounty,  were  daily  violating  the  law.  They  received 
licenses  at  the  quarter  sessions  for  their  places  of  worship ; 
but  they  did  not  subscribe  the  articles,  in  the  manner  required 
by  the  letter  of  the  law.  But  still,  until  the  year  1779,  they 
were  bound  to  do  so,  and  were  subject  to  penalties  for  the 
omission. 

My  Lords,  for  these  reasons,  I  submit  that,  upon  a  proper 
construction  of  these  deeds,  whether  you  construe  them  with 
or  without  regard  to  the  statutes,  Unitarians  are  not  ex- 
cluded from  the  description  of  "  godly  preachers  of  Christ's 
holy  gospel."  I  may  further  contend,  if  it  be  necessary,  that 
even  if  you  were  to  look  to  the  private  opinions  of  Lady 
Hewley,  and  give  a  different  construction  to  her  deeds 
in  *  respect  of  those  opinions,  this  decree  cannot  be  *  444 
supported.  It  is  proved  that  she  was  a  Presbyterian ; 
there  is  not  sufiQcient  proof  that  she  was  a  Trinitarian.  But 
suppose  she  had  been  a  Trinitarian,  does  it  necessarily  follow 
that  she  intended  to  exclude  from  the  benefit  of  her  charities 
all  who  were  not  of  the  same  religious  belief  with  herself  ? 
There  is  no  doubt  that  the  Presbyterians  at  one  time  were 
devotedly  attached  to  creeds  and  tests  and  forms  of  belief. 
It  was  so,  and  is  so  in  Scotland  to  this  day.  The  English 
Presbyterians,  in  the  middle  of  the  17th  century,  were  equally 
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rigid.  But  after  St.  Bartholomew's  day,  when  they  had 
fallen  into  adversityy  they  adopted  very  different  sentiments. 
Being  persecuted  themselves,  they  ceased  to  foster  tests  that 
would  countenance  persecution,  and  they  were  ho&tile  to  all 
creeds  and  confessions.  Believing,  as  many  of  them  did,  in 
the  orthodox  doctrine  of  their  fathers,  they  still  had  a  latitu- 
dinarian  tendency  to  admit  within  the  pale  of  their  commun- 
ion persons  who  might  differ  from  them  in  very  important 
doctrines.  They  allowed  open  communion ;  and  that  is  the 
great  distinction  between  them  and  the  Independents,  who 
were  much  more  rigid,  and  denied  the  propriety  of  open  com- 
munion, and  would  allow  none  to  communicate  with  them 
except  those  who  were  precisely  of  the  same  faith  with  them- 
selves. It  was  upon  that  point  mainly,  that  in  the  beginning 
of  the  18th  century  those  two  sects  of  religionists  differed. 
In  the  middle  of  the  preceding  century,  they  had  indeed 
differed  on  questions  of  discipline.  The  Presbyterians  were 
for  an  established  church,  with  a  gradation  of  courts,  and 
a  strict  system  of  discipline.    The  Independents,  who  were 

called  Congregationalists,  were  against  any  such  estab- 
*  445    lishment,  and  held  that  each  congregation  formed  *  a 

church  in  itself.  In  the  beginning  of  the  18th  cen- 
tury, the  difference  with  regard  to  discipline  had  subsided ; 
but  with  regard  to  the  question  of  having  a  test  of  religious 
belief,  they  were  entirely  at  variance.  Lady  Hewley  be- 
longed to  the  Presbyterians  of  the  more  liberal  cast;  and 
it  might  be  easy  to  show  that  the  Presbyterians,  when  they 
were  most  orthodox,  were  for  a  comprehensive  system  that 
might  admit  within  the  same  communion  persons  who  mate- 
rially differed  from  them.  There  is  no  ground  for  saying, 
that  although  Lady  Hewley  herself  might  be  a  Trinitarian, 
she  had  made  up  her  mind  that  none  except  those  who  be- 
lieved in  the  doctrine  of  the  Trinity  should  participate  in  her 
bounty.  I  submit,  therefore,  that,  even  if  you  were  to  travel 
out  of  the  deeds,  and  to  construe  them  according  to  her  pri- 
vate opinions,  there  is  no  ground  for  saying  that  they  ought 
to  receive  this  limited  and  narrow  construction  which  the 
decree  of  the  Vice-chancellor  puts  upon  them.' 

I  now  come  to  th^  removal  of  the  trustees,  which  is  a  dis- 
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tinct  branch  of  the  decree.    It  may  happen  to  be  correct  with 
regard  to  the  objects  of  the  charity,  and  yet  not  be  capable 
of  being  supported  as  to  the  removal  of  the  trustees.     I  say 
the  trustees  are  improperly  removed,  first,  because  there  is 
nothing  to  show  that  the  objects  of  the  bounty  of  Lady 
Hewley  may  not  be  Unitarians ;  secondly,  even  supposing 
that  the  objects  of  her  bounty  must  not  be  Unitarians,  there 
is  no  ground  for  contending  that  the  trustees  must  be  of  the 
same  religious  opinions  with  herself,  or  that  they  must  be  of 
the  same  religious  opinions  with  those  who  are  beneficially  to 
participate  in  the  charity.     According  to  the  language  that 
she  employs  in  directing  how  the  trustees  are  to  be  elected, 
they  are  to  be  elected  according  to  the  judgment  and 
conscience  of  *  the  survivors,  without  any  qualification    *  446 
whatever  with  regard  to  religion.    If  she  lays  down 
no  such  qualification,  what  right  has  a  Court  of  Equity  to 
superadd  to  this  deed  what  she  has  not  expressed  ?    It  would 
have  been  easy  for  her  to  have  said  that  the  successors  to  her 
trustees  should  not  be  Unitarians.      She  has  said  no  such 
thing ;  but  it  is  said  by  the  respondents  that  those  who  are  to 
administer  the  charity  must,  as  a  rule  of  law,  be  of  the  same 
religious  persuasion  with  those  for  whose  benefit  it  is  created. 
I  cannot  find  any  such  rule  of  law^,  or  any  decision  or  dictum 
to  that  effect.   The  Lord  Chancellor  is  not  required  to  belong 
to  the  Church  of  England ;  he  cannot  be  a  Roman  Catholic, 
but  he  might  belong  to  the  Church  of  Scotland,  or  be  a 
Protestant  dissenter ;  yet  he  has  to  administer  all  the  charities 
of  the  country,  and  to  advise  the  Sovereign  upon  many  im- 
portant points  in  which  religion  may  be  concerned.    So  also 
the  Secretary  of  State  for  the  Home  Department  advises  her 
Majesty  with  regard  to  the  appointment  of  the  clergy  in  the 
Charch  of  Scotland,  where  any  vacant  living  is  in  the  gift  of 
the  Crown;  and  I  believe  one-third  of  such  livings  are  in 
the  gift  of  the  Grown.    The  Secretary  of  State  for  the  Home 
Department  has  generally  been  a  member  of  the  Church  of 
Bngland.    Sir  Robert  Peel  was  Secretary  of  State  for  a  good 
many  years.    He  most  undoubtedly  had,  practically  speaking, 
in  his  hands  the  patronage  of  all  those  livings.     That  patron- 
age was  most  usefully  and  beneficially  exercised  by  him,  his 
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maxim  being  detur  digniarx  ;  yet  Sir  Robert  Peel  was  and  is 
an  Episcopalian ;  not  a  Presbyterian,  not  a  member  of  the 
Kirk  of  Scotland.  I  defy  the  respondents  to  point  out  any 
rule  of  law  or  decision  by  which  this  House,  or  any  Court 
of  Law  or  Equity,  has  held  that  trustees  of  a  different 

•  447   •  religious  opinion,  either  from  the  founder  or  firom 

the  objects  of  a  charity,  must  for  that  reason  be  re- 
moved ;  yet  it  was  for  this  reason  alone  that  the  Vice-Chan- 
cellor ordered  these  individuals  to  be  removed ;  and  when 
Mr.  Baron  Alderson  came  to  advise  Lord  Ltndhurst,  he 
considered  that  it  depended  entirely  upon  that  question 
whether  they  should  be  removed  or  not. 

What  ground  is  there  for  saying  that  any  thing  is  either 
admitted  or  proved  against  these  individuals,  on  account  of 
which  they  ought  to  be  removed  from  their  office  ?  I  have 
read  the  answer  of  Mr.  Wood  already.  Mr.  John  Pember- 
ton  Heywood  says,  **  That  he  has  always  professed  himself 
to  be  a  dissenter  of  the  Presbyterian  denomination  :  that  his 
ancestors  for  many  generations  professed  the  Presbyterian 
religion,  and  in  that  religion  he  was  brought  up,  and  has 
held  the  same  faith,  which  he  has  never  changed  or  deviated 
from :  that  he  holds  no  doctrines  which  are  not  received,  as 
he  believes,  by  all  the  moderate  and  respectable  part  of  the 
Church  of  England:  that  he  has  from  his  earliest  infancy 
been  taught  the  Lord's  prayer,  the  apostles'  creed,  and  the 
ten  commandments,  which  appear  also-  to  have  been  the 
foundation  of  the  faith  of  Lady  Hewley :  that  he  has  read 
the  works  of  his  ancestor,  Oliver  Heywood,  who  in  the  in- 
formation is  mentioned  as  the  friend  of  Lady  Hewley,  and 
who  was,  as  he  himself  states,  very  intimate  with  her,  and 
he  cannot  find  any  material  difference  between  the  faith  of 
Oliver  Heywood  and  his  own :  that  he  was  educated  at  Cam- 
bridge, where  Dr.  Paley  was  his  tutor,  and  from  the  many 
conversations  he  had  with  him,  he  can  safely  assert  that  there 
was  little  or  no  difference  in  their  religious  opinions :  that 

his  ancestors  have  been,  for  more  than  a  century,  mem- 

*  448   bers  of  a  congregation  which  met  at  Westgate,  *  in 

Wakefield,  who  have  always  been  called,  by  them- 
selves and  other  persons,  Presbyterians,  till  by  the  relators 
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they  were  called  Unitarians :  that  the  said  congregation  have 
not  adopted  the  name  of  Unitarian,  nor  do  they,  according  to 
the  best  of  his  belief,  hold  any  of  the  obnoxious  tenets  at- 
tributed to  them  by  the  relators :  that  he  has  attended,  and 
so  did  his  father  attend,  the  Established  Church  occasionally, 
to  which  he  has  always  been  friendly,  and  where  he  has  fre- 
quently communicated,  though  he  still  continues  to  frequent 
and  subscribe  to  the  old  Presbyterian  congregation  aforesaid : 
that  he  is  about  seventy-five  years  old ;  has  practised  as  a 
barrister  for  fifty  years ;  has  acted  as  a  justice  of  the  peace 
for  near  thirty  years ;  has  lived  on  good  terms  with  all  his 
neighbours  ;  and  is,  he  humbly  submits,  not  unworthy  to  be 
a  trustee  of  a  charity,  the  object  of  which  is  to  distribute 
money  among  poor  godly  preachers  of  the  gospel,  and  to 
poor  widows,  and  to  other  poor  persons." 

Mr.  Peter  Hey  wood,  his  son,  says,  ^*  That  he  has  been 
brought  up  in  the  same  religious  opinions ;  educated  at  Cam- 
bridge, and  took  his  degrees  there,  and  is  still  a  member  of 
Christ's  College,  in  that  University :  and  that  he  attends  the 
Established  Church  more  frequently  than  any  other  place  of 
worship  ;  and  that  he  is  not  a  member  of  any  Unitarian  con- 
gregation." But  he  shares  the  fate  of  his  father,  and  is,  like 
him,  removed  from  the  office  of  trustee.  And  so  is  Mr. 
Palmes,  and  also  Mr.  John  Wood,  who  had  been  elected  a 
trustee  after  the  information  was  filed.  Where  is  there  any 
misconduct  with  which  they  can  be  charged  ?  It  is  not  pre- 
tended  that  they  have  embezzled  the  funds.  No  corruption  is 
hinted  against  them ;  it  is  not  pretended  that  they  have 
not  properly  managed  the  estate.  Then  what  is  *  the  *  449 
head  and  front  of  their  offending  ?  That,  there  being 
237  recipients  of  the  charity,  they  have  continued  to  pay  the 
same  allowances  as  had  been  done  for  fifty  years  to  thirty- 
seven  of  them,  who  are  called  Presbyterians,  and  who  are 
supposed  now  to  have  adopted  Unitarian  doctrines ;  because 
they  did  not  inquire  whether  those  congregations  had  not 
changed  their  faith ;  because  they  did  not  catechise  them, 
and  did  not  stop  the  supplies  when  they  found  that  they  were 
not  orthodox.  This  may  be  improper.  The  trustees  submit 
that  they  may  have  fallen  into  a  mistake  ;  they  are  fsillible, 
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and  they  submissively  present  themselves  to  receive  proper 
directions.  They  all  say  that  they  acted  conscientioasly,  and 
according  to  the  best  of  their  judgment ;  but  they  are  per- 
fectly willing,  as  they  say  in  their  answer,  to  administer  the 
charity  upon  any  principle  that  the  Court  shall  lay  down  and 
direct.  They  are  blamed  that,  there  being  five  exhibitions, 
four  of  those  go  to  Manchester  college  at  York.  That  is  the 
only  place  for  training  ministers  that  are  intended  for  Pres- 
byterian congregations  in  the  north  of  England.  It  is  an 
institution  which  has  subsisted  for  a  long  course  of  years. 
The  exhibitioners  go  there  for  the  purpose  of  instruction. 
They  are  not  at  that  place  necessarily  Unitarians.  The 
advice  that  is  given  at  that  college  by  the  theological  pro- 
fessor to  his  pupils  is  this:  ^'  In  all  their  studies  and  inquiries 
of  a  religious  nature,  carefully  and  conscientiously  to  attend 
to  evidence  as*  it  lies  in  the  Holy  Scriptures,  or  in  the  nature 
of  things  and  the  dictates  of  reason ;  cautiously  guarding 
against  the  sallies  of  imagination  and  the  fallacy  of  ill* 
grounded  conjecture  :  to  assent  to  no  principle  or  sentiment 
taught  or  advanced,  but  only  as  it  shall  appear  upon  the 
fullest  examination  to  be  supported  by  Bevelation  :  to 
*  450  labour  to  banish  *  from  their  breasts  all  prejudice,  pre- 
possession, and  party  zeal :  to  study  to  Uve  in  peace 
and  love  with  all  their  fellow  Christians;  and  steadily  to 
assert  for  themselves,  and  freely  to  allow  to  others,  the  in- 
alienable rights  of  judgment  and  conscience."  Is  not  this 
all  in  the  true  spirit  of  the  Protestant  religion,  —  that  those 
who  are  trained  to  the  ministry  should  read  the  Scriptures, 
as  containing  the  revealed  will  of  God,  and  from  those  Script- 
ures to  learn  the  will  of  Heaven? 

For  these  reasons,  I  say  there  was  no  ground  for  removing 
any  of  the  trustees  ;  that  mere  difference  of  belief  could  not 
be  a  sufficient  ground  ;  that  there  is  no  misconduct  charged  ; 
and  that,  with  regard  to  religious  belief,  as  far  as  the  Messrs. 
Heywoods,  Mr.  Wood,  and  Mr.  Palmes  are  concerned,  there 
is  no  pretence  for  saying  that  they  are  to  be  removed  as  Uni- 
tarians. 

Another  ground  upon  which  this  decree  must  be  reversed, 
or  at  least  altered,  is,  that  it  merely  excludes  a  certain  class 
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from  the  benefit  of  the  .charily,  but  does  nbt  declare  who  shall 
haye  the  benefit  of  it.  It  excludes  a  certain  class  from  being 
trustees,  as  being  disqualified,  but  does  not  declare  what  shall 
be  the  qualification  of  a  trustee. 

What  has  been  the  consequence  of  this  omission  in  the  de- 
cree ?  That  there  have  been  claims  made  by  the  Indepen- 
dents in  the  Master's  office :  those  claims  are  met  by  the 
Presbyterians  of  the  Church  of  Scotland,  who  say  the  In- 
dependents are  not  of  the  religion  of  Lady  Hewley ;  that  she 
would  have  been  shocked  at  the  idea  of  an  Independent  par- 
taking of  her  bounty,  because  she  thought  that  Presbyterian 
discipline  was  an  essential  part  of  the  church  of  Christ,  and 
therefore  Independents  should  not  be  allowed  to  be  trus- 
tees or  to  participate  in  her  bounty.  Then,  another  set  of 
claimants  come  forward,  who  say  that  they  are  of  the 
*  Secession  Church  ;  that  they  are  orthodox '  Trini-  *  451 
tarians,  but  that  they  are  not  in  connection  with  the 
Church  of  Scotland ;  and  therefore  they  ought  to  be  preferred. 
The  Master  is  totally  at  a  loss  whom  to  appoint  trustees,  or 
what  rule  to  lay  down  with  regard  to  the  administration  of 
the  charity,  until  your  Lordships  shall  reform  this  decree,  and 
supply  its  omissions.  But  it  may  be  said  that  the  information 
only  prays  that  the  present  trustees  shall  be  excluded.  I  can 
show,  according  to  undoubted  authority,  that  the  Court  is  not 
merely  to  look  to  the  prayer  of  the  information,  but  that  in  a 
charity  case  it  is  to  do,  ez  officio  and  mero  motu^  all  that  is 
necessary  for  the  due  administration  of  the  charity.  In  The 
Attamey-Qeneral  y.  Jeane^^  (a)  it  was  said  by  Lord  Hard- 
wicKE,  **  That  in  an  information  by  the  Attorney-General  for 
the  regulation  of  a  charity,  it  is  the  business  of  the  Court  to 
give  a  proper  direction  as  to  the  charity,  without  any  regard 
at  all  to  the  propriety  or  impropriety  of  the  prayer  of  the  in- 
formation." And  again,  in  The  Attorney^  General  v.  Seott^  (5) 
he  says,  *^  As  to  the  information,  that  is  not  to  be  dismissed, 
whether  what  is  prayed  is  properly  prayed  or  not ;  for  though 
the  particular  relief  prayed  is  wrong,  the  information  by  the 
Attorney-General  is  not  to  be  dismissed  if  that  charity  wants 

(a)  1  Atk.  855.  (i)  1  Ves.  Sen.  418. 
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any  direction."  In  The  Attorney^  Q-enercU  v.  The  Mayor  of 
Stamford^  (a)  the  relief  which  was  prayed  by  the  information 
was  refused,  but  still  the  charity  was  established  ;  and  so  also, 
in  the  case  of  The  Attorney- Q-eneraiy.  Brooke^  (J)  Lord  Eldon 
says,  ^^  the  rule  in  cases  of  charity  is  almost,  that  the  general 
prayer  is  sufficient,  and  the  Court  will  give  the  relief  adapted 

to  the  case." 
*  462       *  Now,  what  is  the  relief  adapted  to  this  case  ?     If 

the  opinions  of  Lady  Hewley  be  the  test,  no  trustees 
shall  be  chosen  who  do  not  entertain  the  same  opinions ;  and 
hereafter,  none  shall  be  permitted  to  be  the  recipients  of  her 
bounty  except  those  who  entertain  those  opinions.  But  at 
present  the  Master  knows  this  test  only  negatively  with  regard 
to  two  doctrines,  —  original  sin  and  the  atonement,  —  but  he 
does  not  know  it  affirmatively  with  regard  to  many  of  the 
others;  so  that  the  charity  cannot  be  administered  if  this 
decree  is  simply  affirmed :  the  very  next  day  there  must  be 
another  information  filed,  there  must  be  other  relators  dis- 
covered, and  an  application  must  be  again  made  to  a  Court 
of  Equity  to  supply  the  deficiencies  under  which  the  decree 
labours. 

The  Vice-Chancellor  begins  his  judgment  by  referring  to 
the  will  of  Sir  John  Hewley.  What  effect  could  that  will 
have  upon  the  construction  to  be  put  upon  deeds  executed  by 
Lady  Hewley  long  after  Sir  John's  death  ?  His  Honor  reasons 
thus :  Lady  Hewley  was  the  wife  of  Sir  J.  Hewley ;  Sir  J. 
Hewley  was  a  Trinitarian,  a  believer  in  the  Trinity,  and  there- 
fore Lady  Hewley  must  have  been  the  same  ;  and  Lady  Hew- 
ley being  a  Trinitarian  and  a  believer  in  the  doctrine  of  the 
atonement,  I  will  put  a  different  construction  upon  her  deeds 
from  that  which  I  should  have  done  if  she  had  been  of  a  dif- 
ferent religious  persuasion.  His  Honor  then  refers  to  her  own 
will,  which  is  no  part  of  the  case  by  which  this  foundation  is 
established.  There  is  no  reference  in  the  deeds  to  her  will, 
nor  in  her  will  to  the  deeds.  He  then  goes  on  to  Dr.  Colton's 
will,  and  reasons  that,  as  he  was  her  minister,  all  the  doctrines 
he  believed,  she  must  likewise  have  believed.    He  then  comes 

(a)  2  Swanst.  691,  Appendix.  (6)  18  Nes.  324. 
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to  Bowles's  catechism,  whicli  I  allow  was  a  fit  subject 
to  be  taken  *  into  consideration.  Then,  having  made  *  458 
out  that  she  was  a  Presbyterian,  he  proceeds  to  con- 
sider what  are  the  doctrines  of  the  Presbyterians,  and  appeals 
to  the  testimony  given  before  a  committee  of  the  House  of 
Commons  in  1825,  on  the  state  of  Ireland,  by  a  Presbyterian 
minister  from  that  country  ;  and  collecting  &om  that  evidence 
what  the  religious  doctrines  of  the  Irish  Presbyterians  are 
now,  his  Honor  assumes  that  they  were  the  same  doctrines 
that  were  held  by  Lady  Hewley  in  the  year  1704.  It  is  well 
known  that  the  Presbyterians  of  the  north  of  Ireland  are  a 
branch  of  the  Scotch  Presbyterian  Kirk,  and  adhere  to  the 
tests  and  forms  of  faith  of  the  church  from  which  they  spring. 
How  can  these  doctrines,  at  this  day,  afford  any  proof  of  the 
habits  of  the  English  Presbyterians  in  1704,  or  of  the  inten- 
tions of  Lady  Hewley  in  executing  these  deeds  ? 

But  the  improved  version  of  the  New  Testament  forms  the 
grand  feature  in  his  Honor's  judgment.  That  book  had  been 
offered  in  evidence  by  the  relators,  and  was  withdrawn  on 
being  objected  to  as  inadmissible ;  yet  his  Honor  made  it  the 
chief  ground  of  his  judgment.  The  only  connection  the  ap- 
pellants had  with  that  version,  as  his  Honor  admitted,  was 
that  three  of  them  happened  to  be  members  of  an  association 
in  whose  prospectus,  or  catalogue  of  books,  that  translation 
of  the  Testament  was  named.  But  that  version  of  the  Testa- 
ment is  not  used  in  any  Unitarian  congregation  in  England. 
The  version  used  by  the  Unitarians  is  the  same  that  is  used  in 
the  cathedrals  and  churches  of  England,  —  the  translation  of 
the  Bible  in  the  time  of  James  the  First,  authorized  by  law. 
There  is  no  proof  that  any  of  these  trustees  approved  of  the 
new  version.  Any  of  your  Lordships,  though  perfectly 
orthodox,  may  have  subscribed  to  a  library  •  or  club  in  *  454 
which  there  may  be  books  containing  heretical  doc- 
trines, perhaps  a  translation  of  the  Koran,  without  incurring 
the  suspicion  of  being  heretics  or  Mahometans. 

My  Lords,  the  question  here  is,  are  those  who  deny  the 
doctrines  of  the  Trinity  and  of  original  sin  Christians,  or  are 
they  not  ?  Are  they  supposed  to  deny  the  Christian  religion 
because  they  do  not  believe  in  those  peculiar  tenets  ?    If  they 
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are  not  Christians,  on  account  of  that  unbelief,  they  are  guilty 
of  a  misdemeanour  ;  because,  Christianity  being  parcel  of  the 
law,  to  deny  any  thing  which  amounts  to  a  denial  of  Christian- 
ity, is  a  misdemeanour.  Those  defendants  being  interrogated 
on  those  particular  tenets,  if  their  acknowledgment  that  they 
did  not  believe  in  them  amounted  to  a  denial  of  Christianity, 
were  not  bound  to  answer.  When  that  matter  came  before 
the  Lord  Chancellor,  it  was  contended  on  two  grounds  that 
they  were  not  bound  to  answer :  first,  that  the  private  belief 
of  a  trustee  is  not  to  be  inquired  into,  that  the  Court  is  to  see 
whether  he  properly  exercises  the  duties  of  a  trustee,  and 
that  it  would  be  dangerous  to  put  him  on  his  oath  to  declare 
what  are  his  opinions  on  any  particular  doctrinal  question ; 
secondly,  that  if  the  doctrine  contended  for  on  the  other  side 
of  the  bar  prevailed  ;  namely,  that  at  common  law,  to  deny  the 
divinity  of  our  Saviour  was  a  misdemeanour,  they  would  sub- 
ject themselves  to  penalties  if  they  confessed  that  that,  which 
was  stated,  was  their  belief. 

But  after  full  deliberation,  both  objections  were  repelled, 
and  the  noble  and  learned  Judge  who  had  heard  the  argument 
decreed  that  Mr.  Wellbeloved  and  the  other  defendants  were 
bound  to  answer,  because  the  avowal  of  those  doctrines  would 

not  subject  them  to  penalties.  This  proves  that  in  the 
*  455   view  of  *  the  Court,  the  Unitarians,  although  they  may 

be  heterodox  and  erring  Christians,  are  Christians,  and 
that  they  are  to  be  acknowledged  by  us  as  our  Christian 
brethren. 

I  come  now  to  what  took  place  when  judgment  was  given 
by  Lord  Ltnbhubst.  He  had  the  assistance  of  Mr.  Baron 
Aldersok  and  Mr.  Justice  Patteson.  Mr.  Baron  Alderson 
delivered  the  opinion  of  both.  Lord  Lyndhurst  having,  in 
giving  his  judgment,  proceeded  on  the  principle  that  regard 
is  to  be  had  to  the  private  opinions  of  the  foundress  in  inter- 
preting the  foundation  deeds,  says  that  doctrine  is  established 
by  the  case  of  The  Attorney-  Q-eneral  v.  Pearson,  (a)  Now, 
on  looking  into  that  case,  the  House  .will  find  that  nothing 
was  decided  in  it  that  can  justify  the  position  that,  where 

(a)  3  Meriv.  853. 
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there  are  formal  deeds  founding  a  charity,  and  expressing 
fully  the  wishes  and  intentions  of  the  founder,  the  construc- 
tion to  be  put  upon  the  deeds  is  not  to  be  applied  to  what 
appears  on  the  face  of  them,  but  to  what  can  be  gathered  from 
an  inquiry  into  the  private  opinions  of  the  founder  dehors  the 
deeds.     No  such  doctrine  is  to  be  deduced  from  that  case. 

My  Lords,  I  have,  lastly,  to  call  your  attention  to  the 
matter  of  costs,  which  Lord  Lyndhurst  refused  to  allow  to 
the  appellants  out  of  the  trust  funds;  and  that  is  another 
point  upon  which  I  am  justified  in  saying  that  his  order 
affirming  the  decree  ought  not  to  be  supported.  Where 
there  are  charity  informations,  unless  there  is  some  serious 
misconduct  to  be  ascribed  to  the  trustees,  the  invariable  prac- 
tice is  that  their  costs  are  paid  out  of  the  charity  fund.  Such 
was  the  rule  adopted  by  the  Vice-Chancellor.  He  thought 
that  no  misconduct  could  be  imputed  to  those  trustees  ; 
*  he  therefore  allowed  their  costs  to  be  paid  out  of  the  *  466 
fund  ;  himself  recommending  an  appeal.  There  was 
an  appeal.  Was  that  appeal  wrong  ?  Were  the  trustees  to 
be  blamed  for  appealing  in  a  case  of  such  magnitude  and  such 
difficulty,  and  when  the  decree,  right  or  wrong,  proceeded 
chiefly  upon  that  which  ought  not  to  have  been  any  ingredi- 
ent in  the  decree  ;  namely,  the  "  Improved  Version  "  of  the 
Scriptures?  Under  all  these  circumstances,  can  it  be  said 
that  these  trustees  did  wrong  in  appealing  from  the  decree  of 
the  Yice-Chancellor,  and  praying  that  it  might  be  reviewed 
by  the  Lord  Chancellor  ?  If  they  were  not  wrong  in  taking 
the  opinion  of  a  higher  Court  in  a  matter  of  such  difficulty 
and  peculiarity,  then  it  was  wrong  to  throw  upon  them  the 
costs  which  they  thereby  incurred. 

My  Lords,  for  these  reasons  I  hope  that  this  decree  will  be 
entirely  reversed,  that  the  information  will  be  dismissed,  and 
that  your  Lordships  will  come  to  the  conclusion  that  there 
was  no  ground  for  it  whatever.  If  your  Lordships  should  not 
be  of  that  opinion,  then  I  call  upon  you  to  revise  the  decree 
with  respect  to  the  objects  of  the  charity  who  are  to  receive 
eleemosynary  relief;  to  revise  it  with  regard  to  the  condition 
that  is  now  put  upon  the  introduction  of  almswomen,  that 
they  must  believe  in  the  doctrine  of  the  Trinity,  no  such  con- 
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ditdon  being  imposed  by  the  will  of  the  foundress.  I  call 
upon  you  likewise  to  revise  the  decree  in  this  respect,  because 
on  account  of  its  omissions  and  defects  it  cannot  be  carried 
into  effect.  It  is  impossible,  if  it  were  to  stand,  that  we 
could  know  who  are  to  be  excluded  and  who  are  to  be  in- 
cluded. I  likewise  trust  that  your  Lordships  will  consider 
that  question  with  regard  to  the  costs,  and  relieve  the  trus- 
tees from  that  which  I  consider  a  great  injustice,  that 

*  457    *  they  should  be  saddled  with  costs,  having  been  guilty 

of  no  misconduct. 

The  Solicitor- General^  on  the  same  side.  —  Since  the  decree 
in  this  case  has  been  pronounced  numerous  informations  of 
the  same  kind  have  been  filed  or  threatened,  and  now  wait 
the  decision  of  the  House  on  this  appeal.  These  informations 
have  for  their  object  to  unravel  questions  that  have  been  con- 
sidered as  settled  for  above  a  century,  and  to  disturb  charities 
which  extensive  societies  have  been  long  enjoying  in  conform- 
ity, as  they  supposed,  with  the  law. 

The  principal  question  in  this  case  may  be  put  thus :  sup- 
pose Lady  Hewley  had  died  the  day  after  she  executed  the 
deed  of  1704,  and  that  nothing  was  known  of  her  except  as 
being  a  party  to  this  deed  founding  the  charity,  how  would 
it  be  construed  ?  Clearly,  on  all  rules  and  principles  of  law, 
it  could  be  construed  in  no  other  manner  than  by  looking  to 
what  is  contained  within  the  four  corners  of  it.  I  am  not  reced- 
ing from  that  proposition  by  admitting  that  regard  might  be 
had  to  the  circumstances  under  which  it  was  executed,  that  all 
the  circumstances  surrounding  the  foundress  at  the  time  might 
be  looked  to  in  order  to  know  what  she  knew,  and  to  ascer- 
tain the  meaning,  at  that  time,  of  the  words  she  used ;  and 
whether  the  meaning  of  the  words  "  godly  preachers  "  in  this 
deed  be  ascertained  by  the  evidence  of  witnesses  conversant, 
from  their  reading,  with  the  application  of  those  terms  in  the 
year  1704,  or  your  Lordships  discover  it  by  reading  books 
and  documents  of  that  date,  is  wholly  immaterial.  In  either 
way  your  Lordships  will  see  that  the  non-conformist  ministers 
were,  from  the  time  of  Charles  2,  called  ^^  godly  preach- 

*  458   ers,"  as  distinguished  from  preachers  of  the  *  Elstab- 
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lished  ChuToh ;  indeed,  the  term  ^*  preachers  "  was  never 
applied  to  the  clergy  of  the  Church  of  England,  who  made 
more  of  the  liturgy  and  the  services  of  the  church  than  of 
preaching. 

The  evidence  given  by  the  relators  on  this  point  is,  that  the 
terms  *^  godly  persons,  and  godly  ministers,  or  godly  preachers," 
were  adopted  or  employed  in  the  conversations  and  writings  of 
the  times  (the  time  of  Lady  He  wley)  ^*  for  the  purpose  of  desig- 
nating dissenters  and  dissenting  ministers  generally ;  that  the 
said  terms  were  used  for  the  purpose  of  distinguishing  dissenting 
ministers  and  preachers  from  those  of  the  Established  Church  ; 
for  ministers  of  the  Church  of  England  would  have  regarded 
it  as  a  slur  to  have  been  called  preachers  at  all,  the  liturgy 
being  with  them  considered  more  important  than  preaching, 
while  the  dissenting  ministers  had  no  liturgy,  and  considered 
the  preaching  of  the  gospel  as  their  most  important  duty ;  and 
the  dissipation  into  which  the  nation  ran  after  the  Restora- 
tion caused  the  non-conformists  to  be  branded  with  the  term 
*  godly '  by  way  of  reproach."  I  assent  to  that  distinction, 
and  in  order  to  make  the  matter  more  clear,  I  would  add 
^*  Protestant ; "  because  it  is  quite  clear  that  the  trusts  of  the 
deed  were  confined  to  Protestant  dissenting  preachers  and 
persons.  Suppose  the  objects  of  the  charity  were  described 
in  the  deed  by  the  words,  **  such  poor  Protestant  dissenting 
preachers  for  the  time  being  of  Christ's  holy  gospel,  and  such 
poor  and  godly  widows  of  Protestant  dissenting  preachers," 
&c.,  and  that  nothing  further  was  known  of  the  foundress 
than  that  she  had  executed  the  deed,  and  that  there  was 
nothing  to  explain  the  words  used  by  her,  would  not  the 
words  be  held  to  mean  Protestant  dissenting  preachers,  preach- 
ing Christ's  holy  gospel  in  any  form  tolerated  by  law 
for  the  time  being  ?  The  respondents  would  *  restrict  *  459 
the  meaning  of  the  terms  to  the  preachmg  of  such  doc-  . 
trines  only  as  were  tolerated  by  law  at  the  time  of  the  execu- 
tion of  the  deed.  Why  should  so  narrow  a  construction  be 
put  on  the  words  ^^  for  the  time  being,"  which  by  themselves 
are  capable,  with  the  law,  of  being  extended  or  narrowed 
as  circumstances  might  require  ? 

[  899  ] 


*459  CASES  IN  THE  HOUSB  OF  LOBDS. 

What  were  the  doctrines  that  were  tolerated  at  the  date  of 
this  deed  ?  By  the  Toleration  Act  and  the  Act  of  the  9th 
k  10th  Will.  3,  c.  32,  it  was  lawful  for  any  Protestant  dis- 
senting minister,  subscribing  to  thirty-six  of  the  thirty-nine 
articles,  to  preach  any  doctrines  not  denying  the  Trinity  or 
the  Christian  religion  or  Holy  Scriptures ;  so  that  when  Lady 
Hewley  executed  this  deed,  it  may  be  properly  said  that  it 
could  contain  no  trust  for  the  benefit  of  any  person  who  by 
writing  or  teaching  impugned  the  Trinity.  It  might  be  diffi- 
cult to  say  that  it  contained  no  trust  for  a  poor  person  who 
did  not  believe  the  Trinity,  because  that  is  not  part  of  the 
statute ;  but  there  certainly  would  be  no  trust  in  favour  of  a 
person  preaching  against  the  Trinity;  there  would  be  no 
trust  in  favour  of  a  person  who  did  not  subscribe  the  thirty- 
six  articles ;  that  is  equally  clear ;  because  to  preach  dissent- 
ing doctrines,  not  having  subscribed  the  thirty-six  articles, 
was  legally  penal. 

The  law  remained  in  that  state  until  the  year  1779,  when 
by  the  Act  19  Geo.  3,  c.  44,  scrupulous  Protestant  dissenting 
preachers,  on  subscribing  the  declaration  there  mentioned, 
were  relieved  from  subscription  to  the  articles.  Can  it  be 
contended  that,  after  the  passing  of  that  Act,  such  preachers 
did  not  come  within  the  scope  of  Lady  Hewley's  charity, 
although  at  the  time  she  executed  the  deed,  they,  not  sub- 
scribing to  the  articles,  were  not  within  the  meaning 
*460  *of  Protestant  dissenting  preachers  of  Christ's  holy 
gospel  ?  If  that  be  held  to  be  the  law  now,  there  is 
no  fit  object  of  Lady  Hewley's  charity,  for  there  i&  not  a  dis^ 
senting  Protestant  preacher,  in  the  kingdom  who  subscribes 
the  thirty-six  articles;  wherefore  your  Lordships  must  exe- 
cute this  charity  c^-pris  ;  and  in  that  case,  I  quite  assent  to 
what  has  been  suggested  out  of  this  House,  by  one  of  your 
Lordships,  that  the  clergy  of  the  Church  of  England  have 
much  the  fairest  claim ;  they  do  subscribe  — 

Lord  Brougham.  —  I  threw  that  out  for  the  consideration 
of  the  parties  twice,  in  the  Court  of  Chancery ;  I  suggested 
that  they  had  better  take  care  that  the  Attomey-Generars 
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hand  did  not  come  in  upon  them.  I  remember  stating  that  I 
knew  tliat  to  be  the  opmion  of  a  number  of  learned  divines 
apon  the  subject. 

2%e  Solicitor-Oeneral,  —  If  it  be  contended  that  the  sub- 
Bcription  to  the  articles  is  now,  as  it  was  in  Lady  Hewley's 
time,  a  necessaiy  condition  to  the  reception  of  her  bounty,  I 
must  own  that  it  appears  to  me  the  Church  of  England  has  a 
fairer  claim  than  any  of  the§e  contending  parties,  as  none  of 
them  subscribes  the  articles.  But  I  must  assume  that  it  is 
the  opinion  of  the  House  that,  after  the  Act  of  1779,  the 
benefits  of  the  charity  were  not  confined  to  persons  subscrib- 
ing the  articles,  as  by  that  Act  it  ceased  to  be  a  violation  of 
the  law  to  preach  without  subscribing  to  them ;  and  therefore 
parties  otherwise  qualified  might  be  entitied  to  participate  in 
the  charity,  although  they  did  not  subscribe  to  the  articles. 
Then,  if  that  be  fair  and  legitimate  reasoning,  as  I  submit  it 
is,  does  it  not  follow  that  when  the  prohibition  against  preach- 
ing against  the  Trinity  was  removed  by  the  subsequent 
Statute  of  53  Geo.  8,  c.  160,  all  Protestant  *  dissenting  *  461 
preachers  came  within  the  description  of  ^^  godly  preach- 
ers of  Christ's  holy  gospel "  ?  They  are  certainly  preachers 
tolerated  by  law  for  the  time  being ;  and  preaching  doctrines 
tolerated  under  the  statutes  to  which  I  have  referred,  why 
should  they  be  excluded  on  the  ground  that  they  teach  doc- 
trines that  were  unlawful  at  the  creation  of  the  trust  ? 

The  proposition  of  the  appellants  is,  that  all  Protestant  dis- 
senting preachers  who  became  tolerated  by  law,  from  time  to 
time,  are  now  within  the  operation  of  this  trust.  It  is  impos- 
sible to  produce  any  decided  case  exactly  in  point,  in  support 
of  that  proposition,  but  various  analogous  cases  may  be  sug- 
gested :  suppose  a  charity  trust  to  be  now  created,  whereby 
a  party  grants  land  to  be  cultivated  by  poor  persons  for  their 
own  benefit,  and  next  year  it  should  be  rendered  lawful  to 
cultivate  tobacco  in  this  countiy,  which  is  unlawful  now ; 
after  the  repeal  of  the  laws  prohibiting  the  cultivation  of 
tobacco,  would  it  not  be  a  due  execution  of  this  trust  to  let 
the  land  be  used  for  the  cultivation  of  tobacco  ?    Certainly  it 

would ;  but  the  author  of  the  trust  would  not  have  so  meant, 
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He  meant  that  that  which  was  to  be  done  was  to  be  legal ; 
but  if  he  has  not,  in  tenns,  excluded  the  cultivation  of  to* 
bacco,  it  must  be  inferred  that  the  only  reason  why  it  was 
excluded  was  because  the  law  said  it  was  not  lawful ;  and 
when  the  law  ceases  to  say  that,  then  it  becomes  lawful  to  use 
the  land  in  the  cultivation  of  tobacco. 

Suppose  a  party,  in  1830,  established  a  market  to  be  used 
gratuitously  or  upon  easy  terms,  by  parties  coming  to  it,  and 
that  they  were  to  come  now  and  sell  game  there,  is  that  use 
of  the  market  within  the  trust  ?  It  certainly  was  not  what 
was  meant ;  it  was  never  meant  to  create  a  trust  for  the  ben- 
efit of  parties  selling  game  ;  but  the  words  of  the  trust 
*462  have  not  excluded  *  persons  from  selling  game.  The 
gprantor  used  expressions  constituting  this  a  market,  at 
the  time  it  was  not  lawful  to  sell  game  ;  but  when  it  became 
lawful,  the  selling  of  game  in  the  market  became  as  much 
within  the  trust  as  the  selling  of  any  other  article  within  it. 
So  in  the  time  of  Lady  Hewley  it  was  not  lawful  to  preach 
Unitarian  doctrines.  She  created  a  trust  in  favour  of  per- 
sons who  should  preach  what  I  must  interpret  to  mean  toler- 
ated Protestant  dissenting  doctrine ;  but  Unitarianism  was 
not  tolerated  Protestant  dissenting  doctrine  ;  therefore  there 
was  no  trust  enabling  .parties  to  preach  Unitarianism.  Subse- 
quently it  becomes  lawful ;  then  the  generality  of  the  words 
lets  in  all  those  who  preach  whatever  is,  for  the  time  being, 
the  tolerated  doctrine  that  may  be  preached. 

There  was  among  the  ferocious  penal  statutes  that  were' 
passed  in  the  reign  of  Charles  2,  an  Act  ^*  for  restraining  non- 
conformists from  inhabiting  corporations : "  and  it  was  en- 
acted that  the  parsons,  vicars,  curates,  and  other  persons  in 
holy  orders,  or  pretended  holy  orders,  —  that  is,  the  ejected 
ministers,  —  should  not  be  allowed  to  inhabit  corporate 
towns,  or  within  five  miles  of  corporate  towns.  Suppose, 
after  the  passing  of  that  Act,  and  while  it  was  in  opera- 
tion, somebody  had  created  a  trust  for  the  benefit  of  the 
inhabitants  of  a  particular  corporate  town,  was  that  a  trust 
created  for  dissenting  ministers  in  those  corporate  towns? 
Clearly  not.  Protestant  dissenting  ministers  could  not  bring 
themselves  within  the  class  that  were  to  claim  the  benefit  of 
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that  trust.     But  would  any  Court  or  Judge  say  now,  that  any 
individuals  having  to  execute  a  trust  of  that  sort,  must  inquire 
whether  any  of  the  recipients  am  dissenting  preachers  or  not  ? 
Your  Loi-dships  see  that  those  inquiries  would  lead  to  a 
most  alarming  extent.    What  I  have  now  stated  *  hy-    *  468 
pothetically  must  have  occurred  in  fact.    It  is  impos- 
sible to  foresee  what  inquiries  may  become  necessary  for  the 
execution  of  trusts  created  ih  remote  times,  if  the  Courts, 
instead  of  interpreting  the  words  of  trust  according  to  their 
meaning  in  existing  circumstances,  will  endeavour  to  ascertain 
not  only  what  was  the  state  of  .the  law  as  to  religion,  but 
what  were  the  feelings  and  opinions  of  the  party  creating  the 
trust,  as  evidenced  by  the  state  of  the  law  at  the  same  period. 
Such  inquiries  I  apprehend  to  be  inadmissible ;  and  even  if  the 
private  opinion  of  a  party  founding  a  charity  could  be  clearly 
ascertained  dehors  the  deed  of  trust,  that  knowledge  cannot 
be  applied  to  regulate  the  distribution  of  the  'charity.     To 
adopt  that  course  would  be — what  every  lawyer  knows  can- 
not be  done  —  to  attempt  to  find  out  by  extrinsic  evidence, 
not  what  the  author  of  the  trust*  said,  but  what  she  meant  to 
say.    It  is  proper  to  remind  the  House  that  the  deed  of  1704 
has  no  reference  whatever  to  any  religious  opinions,  except 
so  far  as  they  are  to  be  gathered  from  the  expression  '^  godly 
preachers  of  Christ^s  holy  gospel,"  and  from  the  state  of  the 
times  in  which  that  deed  was  executed. 

The  next  deed  is  that  of  1707.  Where  two  deeds  are 
executed  at  the  same  time,  or  so  as' to  form  one  transaction, 
it  is  not  any  deviation  from  the  principle  of  law,  which  com- 
pels you  to  find  the  meaning  of  the  deed  within  its  four 
comers,  that  you  may  look  at  the  concurrent  deed  to  explain 
the  other ;  and  if,  therefore,  this  deed  of  1707  was  any  part 
of  the  same  transaction  as  the  deed  of  1704,  you  might  per- 
haps have  looked  at  it  to  explain  the  deed  of  1704.  Cer- 
tainly, if  it  be  lawful,  in  the  construction  of  these  deeds, 
to  inquire  by  matter  extrinsic  what  the  religious  opinions 
of  Lady  Hewley  were,  you  may  look  at  the  deed  of 
*  1707  as  a  test  of  her  opinions  at  that  time  ;  and  the  *  464 
presumption  will  be  irresistible  that  they  were  the 
same  in  1704.    Now,  how  do  we  find  out  what  were  her 
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opinions  in  1707?    That  deed,  though  made  between  the 
same  parties  as  the  former  deed,  does  not  in  any  instance 
allude  to  that  former  deed ;  but  it  conveys  to  the  same  trus- 
tees property,  and,  amongst  other,  the  almshouse  in  York* 
which  she  directs  shall  be  used  by  them  as  an  almshouse  for 
poor  people ;  that  they  were  to  provide  catechisms,  and  give 
60Z.  among  ten  poor  women  upon  the  first  day  of  every  al- 
manac   month.      Then,   having  so   provided  for  the  alms- 
house, she  directs  the  surplus  to  go,  —  she  does  not  say,  in 
the  same  way  as  directed  in  the  former  deed,  —  but  she  de- 
clares the  trusts  of  it,  which  are  the  same  as  the  trusts  of  the 
former  deed,  that  is,  to  ^^  godly  preachers,'^  and  so  forth.     In 
1709,  there  is  an  indorsement  upon  this  deed  by  Lady  Hew- 
ley,  directing  that  the  management  of  the  almshouse,  as  to 
the  putting  in  the  poor  people  upon  any  vacancy,  shall  be 
in  the  power  of  the  within  named  Thomas  Colton  and  six 
others.     Then  there  are  two  sets  of  rules  left  by  her,  and 
referred  to  in  the  deed ;  the  first  set  to  be  observed  by  the 
trustees,  the  second  to  be  observed  about  the  qualifications 
of  the  poor  people  to  be  elected  into  the  almshouse;  and 
by  these  she  directs  the  alms-people  to  be  such  as  can  re- 
peat, among  other  things,  the  creed  and  Bowles's  catechism. 
Now,  there  is  no  test  of  that  kind  applied  by  the  deeds  to 
the  *' godly  preachers."     Was  that  an  intentional  or  acci- 
dental omission?    The  deeds  were  prepared  with  elaborate 
care ;  that  is  stated  by  the  respondents ;  yet  neither  in  the 
deed  of  1704,  nor  in  the  direction  for  the  application  of  the 
surplus  of  the  rents,  after  providing  for  the  almshouse,  in 

the  deed  of  1707,  is  there  any  such  test  applied  to  the 
*  465    *  other  objects  of  the  charity ;  but  the  trust  is  a  second 

time  declared  to  be  for  "  poor  and  godly  preachers,'* 
Ac.  It  is  only  in  the  rules  for  the  government  of  the  alms- 
people  that  Lady  Hewley  directed  them  to  repeat  the  creed 
and  catechism  ;  and  because  she  gave  that  direction,  it  is  in- 
ferred on  the  part  of  the  respondents  that  she  was  a  Trinita- 
rian. Now,  suppose  Lady  Hewley  had  said  in  terms  that 
Bowles's  catechism  contained  her  faith.  If  that  catechism  is 
examined,  no  passi^  can  be  found  in  it  inculcating  the  doc- 
trine of  the  Trinity.  The  shorter  catechism  of  the  assembly 
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of  divines  clearly  inculcates  that  doctrine ;  that  was  the  cate- 
chism that  was  then  in  general  use.;  yet  Lady  Hewley  did 
not  direct  it  to  be  used  in  the  almshouse.  What  is  the  natural 
inference,  then,  to  be  drawn  from  her  recommendation  of 
Bowles's  catechism  ?  Clearly  that  she  did  not  make  a  belief 
in  the  doctrine  of  the  Trinity  a  qualification  even  for  the 
alms-people,  and  that  she  did  not  herself  believe  in  that  doc- 
trine, although  she  may  have  believed  in  the  doctrines  of 
original  sin  and  the  atonement,  both  which  are  indirectly 
inculcated  in  Bowles's  catechism.  Belief  in  these  doctrines 
does  not  necessarily  imply  belief  in  the  Trinity.  Many 
learned  divines  and  laymen  believed  in  the  Trinity,  but  not 
in  original  sin,  and  vice  versa.  But  supposing  Lady  Hewley 
to  have  believed  in  the  doctrines  of  the  Trinity  as  well  as  in 
original  sin  and  the  atonement,  I  submit  that  there  is  nothing 
within  the  four  comers  of  the  deeds,  nor  in  the  state  of  society 
at  the  time  they  were  executed,  that  would  lead  to  the  infer- 
ence that  she  meant  to  make  a  conformity  to  her  own  relig- 
ious belief  a  condition  precedent  on  the  part  of  those  who 
were  to  receive  her  bounty.  It  still,  therefore,  remains  for 
your  Lordships  to  decide  this  important  question, 
whether,  having  *  regard,  first,  to  the  mode  in  which  *466 
it  is  competent  to  Courts  of  Justice  to  construe  deeds, 
and,  secondly,  to  the  state  of  society  and  of  religious  dissent 
at  the  time  when  those  deeds  were  executed,  you  can  travel 
out  of  the  plain,  unequivocal  words  contained  in  them,  under 
the  supposed  notion  that  Lady  Hewley  meant  to  impose  a 
test  of  faith,  —  whether  you  can,  although  you  find  nothing 
imposing  any  such  test  in  the  words  of  the  deed,  and  find 
nothing  whatever  in  the  state*  of  society  at  the  time  when  the 
deed  was  executed,  to  lead  to  the  inference  that  she  meant 
more  than  is  to  be  found  in  the  words  of  those  deeds, — 
whether  you  can  say.  We  will  infer  of  necessity  that  she 
meant  nobody  to  participate  in  her  charity  that  did  not  en- 
tertain opinions  conformable  with  her  own?  That  is  the 
important  question  which  is  to  be  decided,  and  which,  in 
whatever  way  it  be  decided,  your  Lordships  will  feel  is  one 
of  as  great  importance  as  ever  has  been  submitted  to  this 

House. 
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It  remains  for  me  to  make  some  observations  npon  the 
decree   which  has  been  pronounced.     If  the  view  which  I 
have  taken  of  the  subject  be  correct,  then  it  would  follow 
that  there  should  have  been  no  decree  pronounced  at  all,  but 
that  the  information  should  have  been  dismissed.     If  that 
view  were  adopted  by  your  Lordships,  any  observations  as  to 
whether  the  decree  be  a  correct  decree  would  of  course  be 
irrelevant.     But,  whatever  confidence  I  may  have  persuaded 
myself  to  feel  in  the  view  that  I  have  already  submitted,  I 
cannot  think  that  I  should  be  doing  my  duty  if  I  did  not 
show  to  your  Lordships  that  even  if  a  decree  was  to  have 
been  pronounced,  this  was  a  decree  that  never  can  stand. 
Suppose  your  Lordships  shall  be  of  opinion  that  some  di- 
rections are  necessary  for  the  administration  of  this 
*  467    charity,  I  beg  leave  to  *  ask  how  the  directions  given 
in  this  decree  are  to  be  carried  into'  effect?     The 
Court  declares  that  **  ministers  or  preachers  of  what  is  com- 
monly called    Unitarian  doctrines,  and   their  widows  and 
members  of  their  congpregations,  and  that  persons  of  what 
is  commonly  called  Unitarian  belief  and  doctrine,  are  not  fit 
objects"  of  Lady  Hewley's  charities.     Never  was  there  a 
decree  so  worded.    Who  can  act  on  *^  what  is  commonly 
called"?     Commonly  called  I      By   whom?      Is  the  same 
thing  which  A.  calls  Unitarian  belief,  so  called  by  B.  ?    Have 
your  Lordships  judicial  knowledge  on  the  subject?    Refer- 
ring to  the  evidence  in  the  cause  for  all  the  knowledge  your 
Lordships  have  of  the  subject,  you  will  find  that  Mr.  Well- 
beloved,  who  is  closely  interrogated  on  it,  says,  ^^  There  is  a 
great  diversity  of  opinion  among  persons  professing  Unita- 
rian opinions,  and  there  is  among  them  no  settled  or  admitted 
standard  of  belief,  save  the  Holy  Scriptures."     '*  There  are 
very  few  persons  who  agree  in  the  definition  of  the  term 
^  Unitarian,'  and  sects  maintaining  very  different  religious 
opinions  claim  it  for  themselves ;  and  this  defendant  says  he 
does  not  agree  in  some  very  important  points  of  doctrine  with 
every  sect  that  either  takes  to  itself  or  receives  from  others 
the  appellation  of  '  Unitarians.'  "     Yet  this  decree,  without 
having  ascertained  what  constitutes  a  Unitarian,  declares 
negatively  that  persons  entertaining  Unitarian  belief  and  doc- 
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trine  are  not  fit  objects  of  the  charity.  That,  it  is  true,  is 
what  the  infonnation  prays ;  and  for  this  reason,  it  is  pre- 
sumed, because  Unitarians  are  by  some  persons  held  not  to  be 
Christians.  A  disbelief  in  the  Holy  Scriptures  would  be  a 
test  for  ascertaining  who  are  persons  entertaining  Unitarian 
belief  and  doctrines.  But  that  is  not  the  test;  for  Mr. 
Wellbeloved  says,  "  They  so  believe  in  the  divinity 
*  of  the  mission  and  office  of  the  Lord  Jesus  Christ,  *  468 
and  that  the  Holy  Scriptures  of  the  Old  and  New  Tes- 
tament contain  the  revealed  will  of  God."  The  information 
does  not  allege  that  they  are  not  Christians :  on  the  contrary, 
it  speaks  of  them  over  and  over  again  as  Christians,  and  it 
charges  '"^that  the  belief  and  doctrines  of  the  class,  &c.,  of 
Christians  commonly  called  Unitarians  are  set  forth  in  several 
of  the  books  circulated  by  the  British  and  Foreign  Unitarian 
Association."  Are  the  books  circulated  by  that  association 
to  be  the  test  for  ascertaining  who  are  Unitarians?  That 
they  were  meant  to  be  the  test,  may  be  presumed  from  the 
importance  that  was  attached  in  the  Court  below  to  the  book 
called  the  "  Improved  Version  of  the  Scriptures,"  which  is  * 
one  t)f  the  books  found  in  the  catalogue  of  those  circulated 
by  that  association,  as  appeared  by  the  extract  from  their 
sixth  report  of  their  proceedings ;  which  was  put  in  evidence, 
no  doubt,  for  that  purpose,  and  to  show  that  some  of  the  ap- 
pellants are  members  of  that  association.  Now,  it  is  a  most 
startling  proposition,  that  because  one  subscribes  to  a  society 
having  for  one  of  its  objects  to  print  and  circulate  cheap 
books  of  controversial  divinity,  he  is  therefore  to  be  pre- 
sumed to  know  and  approve  every  thing  contained  in  all 
those  books.  As  well  may  any  right  reverend  prelate  in  this 
House,  and  the  whole  University  of  Cambridge,  be  held  to  be 
Mahommedans  for  having  sanctioned  the  printing  of  Sale's 
Koran.  There  is  not  a  particle  of  evidence  that  this  ^^  Im- 
proved Version  "  was  ever  adopted  by  the  Unitarians.  Indeed 
the  appellants  say  that  it  is  not  received  by  any  congregation 
of  Unitarian  dissenters;  that  it  is  never  regarded  by  them 
but  as  a  book  of  controversial  divinity  ;  that  it  is  never  used 
in  their  churches,  nor  much  referred  to  in  their  studies ; 
and  that,  for  general  *  fidelity  as  well  as  beauty,  they    *  469 
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prefer  and  use  the  authorized  translation  of  the  Bible.  Tet 
this  book  —  not  this  book  even,  but  the  belonging  to  an 
association  that  circulates  it  —  is  to  be  made  the  test  that  is 
to  be  applied  for  finding  out  persons  "  of  what  is  commonly 
called  Unitarian  belief  and  doctrine  "  I  How  can  the  Master 
in  Chancery,  or  the  trustees  appointed  by  him,  determine 
whether  a  preacher  or  other  person  entertains  what  is  com- 
monly called  Unitarian  belief  and  doctrine  ? 

The  decree  declares  that  persons  of  what  is  commonly 
called  Unitarian  belief  and  doctrine  are  not  fit  object^s  of  the 
charity,  and  there  it  stops.  It  is  to  be  remembered  the  course 
of  this  decree  is  merely  to  state  that  Unitarians,  or  rather 
persons  of  what  is  commonly  called  Unitarian  belief  and  doc- 
trine, are  not  fit  objects  of  the  charity,  and  there  it  stops. 
It  is  also  to  be  borne  in  mind  that  there  is  a  very  large  fund 
in  Court,  which  at  the  time  of  the  decree  was  upwards  of 
10,000?.,  and  now  is  30,000?.  What  is  to  be  done  with  that? 
It  is  ordered,  "  That  it  be  referred  to  the  Master  to  approve 
of  a  proper  scheme  for  the  application  of  the  residue  of  the 
funds  of  the  said  charity."  What  course  is  the  Master  to 
take?  He  is  told  that  persons  holding  what  is  commonly 
called  Unitarian  belief  and  doctrine  are  not  fit  objects.  This 
is  not  a  mere  question  between  the  relators  and  the  defend- 
ants, the  trustees.  The  parties  really  interested  are  the 
individuals  throughout  the  whole  kingdom  who  may  be  ob- 
jects of  this  trust.  Well,  is  the  Court  to  leave  it  all  at  sea, 
and  say,  *^  We  find  it  very  difficult,  and  all  we  say  is  that 
Unitarians  shall  not  have  it,  and  you,  the  Master,  must  find 
out  as  well  as  you  can  who  is  to  have  it "  ?    Is  that  the  way 

in  which  the  Courts  are  in  the  habit  of  dealing  with 
*470    decrees?    That  is  *not  the  view  that  Lord  Eldon 

adopted  in  the  case  of  The  Attorney- General  v.  Pear^ 
9<m  ;  he  did  not  think  that,  because  there  was  difficulty  in  it, 
he  was  to  leave  it  to  chance,  and  let  anybody  that  could  catch 
it.  What  he  did  is  not  analogous  in  the  present  case,  but 
still  it  is  analogous  to  my  present  argument,  that  the  Court  is 
to  exhaust  the  subject,  and  see  what  is  to  be  done,  and  not 
merely  what  is  not  to  be  done.  Following  out  that  principle, 
which  your  Lordships  must  do,  if  you  come  to  the  conclusion 
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that  Lady  Hewley's  opinion,  and  conformity  to  Lady  Hew- 
ley's  opinion,  is  to  be  a  test  of  our  right  to  receive  the  fund, 
you  must  direct  a  reference  to  the  Master,  to  inquire  what 
were  the  tenets  of  Lady  Hewley,  and  what  were  the  tenets 
and  doctrines  of  the  persons  whom  she  intended  to  benefit 
by  her  bounty.    Without  that,  it  is  utterly  impossible  that 
this  trust  fund  can  ever  be  duly  administered  ;  not  only  is  it 
impossible,  in  time  to  come,  that  the  trustees  can  duly  admin- 
ister it,  but  that  a  proper  scheme  should  be  proposed  for  the 
due  administration  of  that  fund  which  is  now  in  Court.     And 
that,  my  Lords,  brings  me  to  this  observation,  what  means 
have  your  Lordships,  or  the  Court  of  Chancery,  of  ascertain- 
ing whether  parties  do  or  do  not  entertain  particular  belief  ? 
It  is  difficult  enough  with  regard  to  preaching.    A  right  rev- 
erend prelate  put  this  question  to  me  early  in  the  course  of 
my  argument,  '^  Who  is  to  decide  whether  what  is  preached 
is  or  is  not  the  gospel  ?  "     But  if  that  be  difficult,  is  it  not 
increased  in  a  tenfold  degree,  when  you  are  not  merely  to 
ascertain  whether  what  a  party  is  preaching  is  the  gospel  of 
Chiist,  but  whether  certain  old  women,  objects  of  the  charity, 
do  or  do  not  entertain  opinions  in  conformity  to  the  opinions 
that  were  entertained  by  Lady  Hewley  in  the  year 
1704  ?   No  *  Court  has  the  machinery  for  carrying  that    *  471 
inquiry  into  effect.     How  are  you  to  ascertain  what  a 
person's  religious  belief  is  ?    What  is  the  machinery  to  be 
set  in  motion  ?    Who  is  to  inquire  ?    Is  it  to  be  an  inquiry 
made  toties  quoties?     We  do  not  see  half  the  difficulties. 
The  question  at  present  is  only  as  to  the  doctrine  of  original 
sin  and  the  doctrine  of  the  Trinity.     Suppose,  after  the  de- 
cree is  carried  into  effect  and  trustees  appointed,  they  should 
have  a  new  information  filed  against  them,  stating  that  the 
fund  is  distributed  to  persons  who  do  not  believe  in  election 
and  predestination,  in  the  sense  understood  by  Lady  Hewley : 
if  this  decree  is  to  stand,  you  cannot  refuse  an  inquiry  upon 
that  point ;  and  if  you  say  that  no  parties  shall  be  the  recipi- 
ents of  the  charity  who  do  not  entertain  the  particular  doc- 
trines which  Lady  Hewley  entertained,  there  is  no  end  .till 
you  have  exhausted  every  subject  of  belief  upon  those  ab- 
struse questions.    Lady  Hewley  has  said  nothing  of  the  sort ; 
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she  left  her  bounty  to  "godly  preachers  of  Christ's  holy 
gospel ; "  and  if  you  allow  her  opinions  to  be  entered  into, 
you  will  be  creating  difficulties,  the  end  of  which  you  will  be 
quite  unable  to  fathom. 

On  the  subject  of  the  removal  of  the  trustees;  why  are 
they  to  be  removed  ?  Because  they  do  not  entertain  opinions 
in  conformity  to  those  of  Lady  Hewley.  That  is  a  novel 
doctrine  ;  it  has  been  in  some  degpree  considered  of  late  in 
the  Court  of  Chancery.  By  the  Municipal  Corporations 
Reform  Act,  there  was  cast  upon  the  Lord  Chancellor  the 
duty  of  appointing  trustees  in  the  place  of  the  trustees  of  all 
the  charity  trusts  that  had  been  held  by  old  corporations ; 
and  though  the  Lord  Chancellor  had  an  unlimited  field 
to  choose  out  of,   he  laid  down  this  very  reasonable  rule: 

Having  to  select  trustees  de  novo^  there  being  nothing 
*  472   *  to  guide  him,  and  not  being,  like  Lady  Hewley,  a 

person  to  select  from  his  own  pleasure  or  feelings,  he 
laid  down  this  rule :  "  In  ordinary  charities  which  have 
nothing  connected  with  reUgion  in  them,  I  will  leave  it  to 
the  parties  to  select  whom  they  please,  and  they  shall  be 
adopted :  but  if  it  be  a  charity  relating  to  the  Church  of 
England,  I  will  take  care  that  for  this  charity  Church-of- 
England  trustees  only  shall  be  selected."  In  the  matter  of 
the  Norwich  Charities,  (a)  It  may  be  very  right,  where  a 
public  functionary,  like  the  Lord  Chancellor,  is  selecting 
trustees  de  novo^  that  he  should  have  regard  to  that  circum- 
stance ;  but  it  does  not  follow,  because  there  may  be  some 
difference  of  opinion  between  the  trustees  and  founder  of 
a  charity,  that  therefore  they  are  to  be  removed,  or  are  not 
fit  persons  to  be  continued.  No  one  ever  heard  of  a  bill  or 
information  to  remove  a  trustee  because  he  was  a  dissenter. 
It  might  perhaps  have  been  open  to  argument,  that  if  these 
appellants  had  been  great  controversialists,  arguing  publicly 
against  the  known  opinions  of  Lady  Hewley,  they  might  not 
be  proper  parties  to  administer  her  charity.  But  that  is 
not  the  case  here.  Is  no  one  to  be  a  trustee  who  does  not 
hold  opinions  conforming  in   all  respects  to  hers  ?     That 

(a)  2  My.  &  Cr.  805. 
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opens  a  source  of  inquiry  as  to  the  fitness  of  trustees  for  the 
due  execution  of  trusts,  and  appointing  new  trustees,  that 
may  give  rise  to  most  fruitful  litigation.  The  doctrine  was 
never  before  propounded,  that  a  conformity  of  belief  with 
the  founder  of  the  trust  is  an  essential  ingredient  to  the  due 
appointment  of  a  trustee :  it  is  for  your  Lordships  to  say 
whether  you  will  sanction  that  doctrine. 

It  is  proper  to  remind  your  Lordships  again  that  these 
trustees  say  in  their  answer  that  they  are  willing 
*  and  desire  to  administer  these  charities  under  the  *  473 
directions  of  the  Court  of  Chancery.  If  they  have 
erred  in  the  discharge  of  their  duties,  their  error  arose  from 
a  misunderstanding.  Lord  Eldon  says,  in  the  case  of  The 
Attorney' General  v.  ITie  Coopers*  Company^  with  respect  to 
the  removal  of  the  master  of  a  charity  school :  '^  It  is  not 
the  habit  of  this  Court  to  remove,  where  there  has  been  a 
misunderstanding  as  to  the  duty  ;  but  when  that  duty  is 
prescribed,  the  master  must  determine  either  to  hold  the 
situation,  doing  the  duty,  or  to  discharge  himself."  (a) 

The  only  remaining  point  to  which  it  is  necessary  to  call 
your  Lordships'  attention  is  the  subject  of  costs.  When  the 
matter  was  before  the  Yice-Chancellor,  his  Honor  not  only 
gave  the  trustees  their  costs,  but  all  charges  and  expenses 
which  they  in  any  way  had  incurred  incidental  to  their 
defence  to  this  suit ;  which  clearly  intimated  that,  although 
he  removed  them,  he  thought  no  blame  was  to  be  imputed  to 
them.  If  he  thought  that  they  had  wilfully  misconducted 
themselves,  it  would  have  been  his  duty,  either  to  make 
them  pay  the  costs  of  the  information  or  not  give  them  their 
costs,  or,  at  all  events,  not  those  comprehensive  costs  which 
he  did  give.  It  was  then  considered  by  the  trustees  whether 
they  should  acquiesce  or  appeal.  Now,  in  considering 
whether  it  was  their  duty  to  appeal,  whatever  may  be  the 
event  of  this  suit,  whether  the  judgment  is  affirmed  in  totOy 
or  modified,  or  the  information  dismissed,  I  ask  is  there  one 
individual  in  your  Lordships'  House,  or  out  of  it,  who  will 
say  that  he  goes  along  with  the  Vice-chancellor  on  the 

(a)  19  Yes.  102. 
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grounds  upon  which  he  decided  ?    The  Vice-chancellor  gave 
his  judgment  almost  exclusively  upon  the*  notion  that 

*  474   the  *'  Improved   Version "  of  the  *  New  Testament 

was  palmed  by  Unitarians  as  a  disguised  creed  upon 
their  followers.  His  Honor  proceeded,  in  the  first  place,  to 
show  what  were  the  opinions  of  Lady  Hewley  ;  quoting  her 
will,  and  other  wills,  to  show  she  believed  in  the  Trinity  and 
Bowles's  catechism  ;  and  then  he  proceeds  thus  :  *^  Now,  the 
book  mentioned  in  the  catalogue  of  books  at  the  end  of  the 
sixth  report  of  the  Unitarian  Society,  which  was  called  an 

*  Improved  Version '  of  the  New  Testament,  affords  a  strong 
inference  that  the  persons  who  would  assist  in  the  publica- 
tion of  it  cannot  come  under  the  description  of  poor  and 
godly  preachers  of  Christ's  holy  gospel.'^  And  then  he 
goes  on  to  show  —  with  not,  I  think,  the  same  critical  acumen 
that  his  Honor  ordinarily  exhibits  in  matters  of  this  sort — 
the  extreme  errors  of  some  of  the  translations ;  and  on  those 
grounds  only  his  Honor  determined  that  parties  were  not 
fit  objects  of  Lady  Hewley's  charity  who  entertained  what 
is  commonly  called  Unitarian  belief  and  doctrine.  The 
trustees  did  not  feel  that  they  would  have  done  their  duty  to 
the  numerous  persons  who  looked  up  to  them  for  protection, 
if  they  had  not  brought  the  case  before  the  Lord  Chancellor. 
After  the  appeal  was  heard  for  four  days  by  Lord  Brougham 
(all  heard  except  the  reply),  with  the  assistance  of  two  of 
the  Judges,  Lord  Brougham  quitting  office,  the  relators  re- 
fused to  let  the  matter  be  adjudicated  by  Lord  Brougham  ; 
and  it  then  came  to  be  heard  before  Lord  Ltndhurst,  and 
thero  remained  to  be  heard  before  him  the  last  counsel  for 
the  defendants,  and  the  reply.  The  trustees,  feeling  that 
they  would  not  be  justified  in  taking  any  course  which 
would  lead  to  further  expense,  were  willing  to  leave  it  to 
Lord  Lyndhurst.  His  Lordship  affirmed  the  Vice-Chan- 
cellor's decree,  and  made  the  trustees  pay  their  own 

*  475    *  costs  of  hearing  before  him,  which  of  course  included 

the  costs  before  Lord  Brougham.    Now,  I  do  trust 
that  your  Lordships  will  see  that  it  was  a  hard  infliction 
upon  the  trustees  to  be  made  to  pay  the  costs  of  these  pro- 
ceedings. 
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Mr.  Knight  Bruee  and  Mr.  Eindersley^  for  the  respon- 
dents, (a)  —  We  appear  for  the  Attorney-General  in  his 
official  capacity,  who  is  the  sole  respondent  in  this  appeal. 
We  are  instructed  by  those  gentlemen  who,  under  the  name 
of  relators,  are  the  Attorney-General's  instruments  for  prose- 
cuting the  suit,  and  for  answering  the  defendants  in  costs,  in 
the  event  of  the  suit  being  declared  improperly  instituted. 
The  appellants  have  the  benefit  of  having  the  Crown  lawyers 
in  their  private  capacity  of  eminent  oounsel. 

[The  Attorney- General.  —  I  beg  to  say  that  my  learned 
Mends  do  not  represent  the  Attorney-General ;  they  repre- 
sent the  relators ;  and  I  believe  in  all  such  proceedings  in 
Courts  of  Equity  there  are  three  parties  recognized,  —  the 
Attorney-General,  the  relators,  and  the  defendants. 

Lord  Brougham.  —  We  distinguish  the  persons ;  you  need 
not  trouble  yourself. 

The  Attorney- Q-ener ah  —  The  Attorney-General  may,  and 
frequently  does,  appear  by  distinct  counsel  from  those  who 
are  counsel  for  the  relators.    • 

The  Lord  Chancellor.  —  I  think  we  understand  the  char- 
acter in  which  the  learned  counsel  appear.  The  Attorney- 
General  sometimes  appears  separately  from  the  relators,  when 
there  is  a  contest  between  the  plaintifPs  and  the  defendants.] 

Reserving  to  the  latter  part  of  the  argument  the 
*  consideration  of  the  manner  in  which  this  maghifi-  *  476 
cent  charity  ought  to  be  applied,  which  is  the  main 
question  in  the  cause,  and  assuming  for  the  present  that  the 
benefits  of  it  were  intended  to  be  confined  to  those  only  who 
believe  in  the  godhead  of  our  Saviour,  and  that  therefore  the 
decree  is  correct  in  principle,  we  first  consider  the  objections 
that  have  been  made  to  the  decree,  consistently  with  the 
theory  of  the  judgment  being  right  on  the  main  question. 
The  declaration  complained  of  is,  "  that  ministers  or  preach- 

(a)  Mr,  Romilly  also  appeared  for  the  respondents  :  Mr.  Booth  was 
with  the  counsel  for  the  appellants. 
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ers  of  what  is  commonly  called  Unitarian  belief  and  doctrine 
and  their  widows,"  &c.,  are  not  entitled  to  partake  of  the 
charity.    It  is  said  that  these  terms  are  vague  and  uncertain ; 
that  the  decree  is  confined  to  one  declaration  only ;  that  it  is 
a  negative  declaration,  and  does  not  go  on  to  declare  in  whose 
favour  the  charity  was  intended.     It  is  true  that  there  are, 
upon  some  minor  points,  shades  of  difference  among  Unitarians ; 
there  may  be  some  who  believe  in  the  doctrine  of  original  sin 
and  the  atonement,  and  some  who  do  not.     There  may  be 
various  shades  of  doctrinal   difference  between  classes  of 
Unitarians,  but  there  is  one  cardinal  point  upon  which  all 
agree,  and  without  which  Unitarianism  cannot  subsist,  —  the 
denial  of  the  godhead  of  our  Saviour.    A  man  who  does  not 
deny  the  godhead  of  our  Saviour  is  not  a  Unitarian ;  a  man 
who  does  is  a  Unitarian,  whatever  difference  of  opinion  be- 
tween him  and  others  there  may  be  on  original  sin,  the  atone* 
ment,  and  minor  points.    Protestants  hold  different  opinions 
upon  different  points,  and  some  of  great  moment,  but  they 
are  nevertheless  Protestants.     The  Calvinist  is  a  Protestant, 
so  is  the  Lutheran  and  the  Anabaptist ;  because  they  all  agree 
in  some  great  leading  points  which  are  involved  in  the 
*  477    description.    So  the  term  "  Unitarians  "  is  not  an  *  ex- 
pression in  which  there  can  be  any  ambiguity,  but  one 
which,  in  common  parlance  and  by  universal  consent,  has 
received  a  fixed  popular  application.    But  as  that  term,  by 
itself,  may  be  open  to  an  imputation  of  incorrectness,  —  not 
only  on  account  of  the  differences  that  exist  between  Unita- 
rians on  minor  points,  but  also  as  it  may  signify,  in  strictness, 
believers  in  the  unity  of  the  godhead,  in  which  others  also 
believe,  consistently  with  their  belief  in  the  godhead  of  Jesxis 
Christ,  —  the  decree,  adopting  language  which  has  received 
a  conventional  meaning,  uses  the  expressions  **  what  is  com- 
monly called  Unitarian  belief  and  doctrine."     One  can  hardly 
conceive  any  expressions  better  adapted  to  convey  the  idea  of 
the  Judges  whose  decree  this  is,  —  expressions  affording  a 
plain,  intelligible,  and  sufficient  description  of  the  persons  who 
intended  by  that  decree  to  be  excluded  from  the  charity. 

It  has  been  also  said  that  the  decree  ought  to  have  gone 
further,  that  it  ought  not  only  to  have  contained  negative  but 
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aflSimative  declarations  ;  that  upon  an  information  a  Court  of 
Equity  is  not  bound  by  the  strict  rules  of  pleading  which 
exist  between  adverse  parties  in  the  case  of  a  bill,  but  will 
exercise  a  greater  latitude  in  giving  relief  upon  an  information. 
That  is  so,  when  the  Court  is  asked  to  do  it  and  the  case 
requires  it ;  but  why  should  the  Court  go  further  than  it  has 
gone,  when  neither  of  the  parties  to  the  record  desired  it  ?  Is 
a  Court  of  Justice  to  decide  or  to  raise  points  which  the  par- 
ties litigant  before  it  do  not  raise  and  do  not  wish  decided  ? 
By  this  information  the  Attorney-General  thought  fit  to  ask 
only  for  common  relief ;  it  was  competent  to  the  relators  to 
ask  relief,  if  they  thought  fit,  different,  more  extended,  less 
extended ;  but  that  was  done  by  neither  party.  Was 
•the  Court  to  go  out  of  its  way  to  decide  a  point  not  *478 
raised,  not  upon  the  record,  not  in  issue,  and  on  which 
its  opinion  was  not  wished  ?  The  cases  to  which  the  Attor- 
ney-General, in  his  argument,  alluded,  are  those  in  which  one 
of  the  parties  to  the  suit  asks  relief  not  prayed  on  the  record. 
In  such  cases  the  Court  says,  ^*  this  is  a  charity  case,  and  I 
will  give  you  such  relief  as  is  proper  upon  the  facts  stated 
before  me,  although  not  prayed  for,  or  asked  at  the  bar." 
To  that  length  only  do  the  authorities  go. 

There  was  but  one  question  for  decision  in  this  cause.  The 
information  complained  of  a  misapplication  of  the  charity 
funds  to  Unitarian  purposes :  that  was  the  origin  of  the  suit ; 
the  only  complaint  on  which  the  information  was  grounded  ; 
the  only  contention  between  the  parties,  who  did  not  think 
fit  on  one  side  or  the  other  to  ask  the  opinion  of  the  Court 
on  any  other  question.  Both  parties  agreed  that  Protestant 
dissenters  from  the  Church  of  England  were  alone  intended 
to  be  objects  of  the  charity,  and  the  question  was,  whether 
Unitarians  came  within  that  description.  There  was  no  third 
party  representing  any  third  interest.  The  Attorney-General 
might,  if  he  thought  proper,  have  directed  any  other  parties 
to  be  represented  by  counsel,  but  he  did  not  do  so.  If  the 
Court,  therefore,  had  decided  any  question  as  between  the 
different  classes  of  Trinitarians,  it  would  have  decided  it 
without  a  record,  without  argument,  and  without  parties. 
The  decree  is  a  perfect  model  of  precision  and  accuracy ;  it 
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does  not  decide  that  Trinitarian  dissenters  were  alone  in- 
tended, but  declares  that  Unitarians  were  not  intended ; 
it  is  the  decree  of  a  careful  Judge,  applying  his  mind  to 
the  question  before  him,  deciding  that  on  which  alone  he 

had  the  means  of  arriving  at  a  safe  conclusion  ;  avoid- 
*  479   ing  the  *  decision  of  unnecessary  points  ;  above  all,  not 

prejudging  the  absent,  nor  going  into  matter  in  which 
their  interests  might  be  involved.  If  members  of  the  Church 
of  England  should  ever  claim  to  be  entitled  to  the  benefits  of 
this  charity,  it  will  be  competent  for  them,  by  filing  an  infoi^ 
mation  at  any  time,  to  obtain  the  opinion  of  the  Court  on 
their  title :  this  decree,  with  exemplary  caution,  leaves  that 
question,  and  also  all  questions  between  different  classes  of 
Trinitarians,  entirely  open. 

If  the  trustees  are  properly  removed,  what  right  have  they 
to  bring  under  discussion  those  questions,  or  any  question 
regarding  the  future  administration  of  the  charity,  which  they 
have  ceased  to  administer,  and  in  which  they  cannot  aUege 
that  they  have  any  intei:est?  If  they  were  continued  as 
trustees,  they  would  then  have  a  right  to  further  directions 
for  the  conduct  of  the  cause  and  of  the  charity ;  but  if  they 
are  properly  removed,  they  cannot  be  heard  to  make  even  a 
suggestion  on  the  subject.  Now  let  us  consider  whether  those 
trustees  were  properly  removed ;  still  assuming  that  the  prin- 
ciple of  the  decree,  on  the  main  question  of  the  application  of 
the  charity,  is  right.  All  the  trustees,  except  the  Messrs. 
Heywood,  Mr.  John  Wood,  and  Mr.  Palmes,  are  admitted  to 
be  Unitarians ;  Mr.  John  P.  Heywood  is  dead,  and  therefore 
it  is  useless  to  discuss  whether  he  ought  to  be  continued  a 
trustee  ;  the  offer  was  made  to  him,  and  was  declined.  Mr. 
Palmes  being  a  member  of  the  Church  of  England,  that  alone 
would  be  sufficient  ground  —  but  it  is  not  the  only  ground  — 
of  removing  him  from  the  trusts  of  a  dissenting  charity.  It  is 
impossible  to  say,  from  the  answers  of  Mr.  Peter  Heywood 

and  Mr.  Wood,  whether  they  are  Unitarians  or  not ; 
*  480   the  information  did  not  charge  that  they  were,  bnt  *it 

may  be  well  assumed  that  neither  would  desire  to  be 
continued  in  this  trust  on  the  ground  of  not  being  Unitarians. 
The  principal  ground  on  which  the  removal  of  all  the  trustees 
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rests  is,  the  misapplication  by  them  all  of  the  funds  of  the 
charity.  It  is  upon  that  ground  chiefly  that  Lord  Lyndhubst 
puts  their  removal,  (a)  But  we  submit  that  Unitarians  ought 
never  to  have  been  appointed  trustees  of  this  charity ;  and  if 
there  was  ever  any  case  which  would  support  that  view  more 
strongly  than  another,  it  is  that  case  of  the  Norwich  charities 
referred  to  by  the  Solicitor-General,  which  is  a  recognition  by 
the  highest  authority  of  every  principle  that  we  can  desire  to 
support  our  present  argument.  ^^  The  Master,"  says  the  Lord 
Chancellor,  (i)  **in  selecting  the  new  trustees,  has,  with 
my  entire  concurrence,  whenever  the  charity  was  for  church 
purposes,  selected  as  trustees  persons  who  were  members  of 
the  Church  of  England.  It  has  been  thought  proper  that 
when  the  object  of  the  trust  has  been  exclusively  connected 
with  one  particular  religious  party,  the  trustees  who  were  to 
have  the  control  over  it  should  be  of  the  same  religious  party." 
Every  man  of  common  sense,  to  whatever  creed  he  may  be- 
long, must  agree  in  the  accuracy  of  these  principles,  whether 
they  be  applied  for  one  church  or  another ;  and  on  these  prin- 
ciples we  ask  that  this  question  may  be  decided ;  that  the 
persons  to  administer  this  religious  charity  should  belong  to 
that  class  of  religionists  to  which  the  charity  was  appropriated ; 
and  that  therefore  every  Unitarian  appointed  a  trustee  was 
improperly  so  appointed. 

Great  and  grievous  complaints  have  been  made  by 
the  counsel  for  the  appellants  of  the  reception  of  *  in-  *  481 
admissible  evidence  in  this  cause,  but  they  have  not 
put  the  House  in  a  condition  to  determine  whether  evidence 
has  or  not  been  improperly  received  in  the  Court  below ;  for 
their  petition  of  appeal  raises  no  question  as  to  evidence,  but 
allies,  in  the  ordinary  terms,  error  in  the  decree,  —  of  course 
upon  the  materials  on  which  the  decree  is  founded.  If  parties 
appealing  mean  to  object  to  the  reception  of  evidence,  they 
ought  to  state  that  objection  in  their  petition  of  appeal ;  at 
least  the  petition  should  suggest  that  ground  of  objection  to 
the  decree.  Lord  Eldon,  on  objections  being  made  at  this 
bar  to  the  reception  of  improper  evidence  in  the  Courts  be- 

(a)  Vide  «upni,  p.  401.  (b)  2  My.  &  Cr.  805. 
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low,  used  always  to  call  for  the  petition  of  appeal,  to  see  if  it 
raised  the  question.  A  great  part  of  the  evidence  alleged  to 
have  been  improperly  received  in  this  cause  went  to  show  that 
the  religious  principles  of  Unitarians  were  opposed  to  or  at 
variance  with  the  principles  of  Presbyterian  and  Trinitarisn 
Christians.  We  admit  that  this  evidence  is  to  be  taken  only 
as  the  opinions  of  learned  men,  conversant  with  the  subject, 
and  as  deductions  from  their  historical  and  controversial  read* 
ing.  It  was  proved  that  a  great  majority  of  these  trustees 
were  Unitarians ;  that  four  of  them  were  members  of  the 
British  and  Foreign  Unitarian  Association,  the  principal  ob- 
ject of  which  is  the  promotion  of  Unitarian  worship  in  Great 
Britain  and  abroad,  by  assisting  poor  congregations,  by  send- 
ing out  missionary  preachers;  by  the  publication  and  dis- 
tribution of  tracts,  controversial  and  practical,  in  a  cheap  form, 
setting  forth  the  belief  and  doctrine  of  Unitarians ;  that  more 
than  a  due  proportion  of  the  funds  of  the  charity  was  applied 
to  Unitarian  purposes ;  that  all  the  five  exhibitions  limited 
by  the  foundation  deed,  and  one  more,  were  given  to 
*  482  students  in  *  Manchester  College,  a  Unitarian  sem- 
inary ;  and  that  though  Mr.  Wellbeloved,  tlie  Uni- 
tarian principal  and  professor  of  theology  in  that  college, 
had  therefrom  an  income  of  268Z.,  and  could  not,  therefore, 
come  under  the  description  of  a  poor  and  godly  preacher,  yet 
he  received  SOL  annually  from  this  charity.  The  greatest 
struggle  between  the  counsel  and  the  Courts  below  was  on 
the  admissibility  of  the  memorial  to  the  trustees  from  the 
minister  and  congregation  of  the  Unitarian  church  at  Rossen- 
dale,  in  Lancashire ;  yet  the  petition  of  appeal  does  not  com- 
plain of  its  reception  in  evidence.  That  memorial  stated  the 
separation  of  the  memorialists  from  the  Methodist  connection, 
and  that  they  examined  the  doctrines  of  original  sin  and  the 
atonement,  and  discarded  them  as  unscriptural  and  irrational ; 
and,  lastly,  that  they  relinquished  the  doctrine  of  the  divinity 
of  Christ ;  yet,  upon  that  memorial,  which  no  one  can  read  with- 
out shuddering  at  the  lai^uage  contained  in  it,  the  trustees 
granted  the  assistance  that  was  asked.  How  can  it  be  con- 
tended that  it  was  not  the  duty  of  the  Court  to  remove  trus- 
tees who  so  misapplied  the  charity  funds  ?  After  being  guilty 
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of  such  plain  breaches  of  trusts,  they  were  treated  most  leni- 
ently  in  not  being  changed  with  coste. 

But  kindness  does  not  always  b^et  gratitude.  It  was  in 
hopes  of  having  an  end  put  to  this  expensive  suit,  that,  at  the 
pronouncing  of  the  decree,  the  then  leading  counsel  for  the  re- 
spondents consented  that  not  only  the  defendants'  costs  in  the 
cause,  but  all  their  expenses  incurred  about  it,  should  be  paid 
out  of  the  charity  funds.  The  result  expected  did  not  follow ; 
the  defendants  appealed  to  the  Lord  Chancellor,  and  they  now 
complain  that  when  that  appeal  was  dismissed,  their 
costs  were  not  allowed  them.  *  There  may  be  cases  *  488 
in  which  it  would  be  competent  to  the  Court,  where 
there  is  a  fund,  not  merely  to  exempt  an  unsuccessful  appel- 
lant from  payment  of  costs,  but  even  to  allow  his  costs  out  of 
the  fund ;  but  those  cases  are  exceptions  to  the  general  rule, 
and  depend  upon  the  nature  of  the  questions  in  the  appeal 
and  on  the  situation  of  the  parties  appellant.  What  difficulty 
was  there  in  the  question  in  this  case  to  justify  an  appeal? 
Why  should  the  removed  trustees  think  it  their  duty  to  ap- 
peal ?  Might  not  they  leave  the  public  interests  to  the  pro- 
tection of  those  to  whom  the  law  entrusted  them,  —  the  law 
officers  of  the  Crown  ?  If  they  meant  to  be  patriotic  and  take 
on  themselves  to  represent  the  public  interest,  why  should 
they  grudge  a  little  expense?  They  put  themselves  in  a 
position  for  which  the  whole  body  of  Unitarians  feel  obliged 
to  them,  and  that  ought  to  be  their  sufficient  reward..  But  it 
has  been  said  that  the  Vice-Chancellor  reconi^mended  an  ap- 
peal. That  must  be  a  mistake ;  any  such  recommendatioa 
would  be  inconsistent  with  the  course  of  his  Honor's  judg- 
ment, which  imports  a  clear  and  strong  conviction  on  the 
subject.  His  Honor  might,  indeed,  have  considered  an  ap- 
peal very  probable ;  for  there  was  not  only  involved  in  the 
cause  the  odium  theologieum^  but  there  was  also  a  fund  in 
medio ;  and  all  who  have  experience  in  Courts  of  Justice, 
know  that  there  is  no  more  fertile  source  of  litigation  than 
those  two.  Under  the  circumstances,  there  was  no  hardship 
at  aU  in  that  part  of  the  Lord  Chancellor's  order  refusing  the 
appellants  their  costs,  particularly  when  it  is  known  that  the 
zeBpondents,  with  the  Attorney-General's  consent,  paid  them 
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the  costs  of  the  abortive  hearing  of  the  appeal  before  Lord 
Brougham. 

With  regard  to  the  objection  raised  at  the  bar  to  the 
*  484    *  reception  of  evidence,  although  the  appellants  do  not 

complain  of  it  in  their  petition,  still  the  respondents 
are  prepared  to  answer  it.  No  lawyer  can  deny  that  it  is  the 
duty  of  a  Court  of  Justice,  in  expounding  written  instruments, 
to  put  itself  in  the  situation  of  the  maker  of  the  instru- 
ments, to  try  to  have  the  same  knowledge  he  had,  and  to  be 
surrounded  with  the  same  circumstances.  A  familiar  illus- 
tration of  this  necessity  occurs  in  determining  questions  aris- 
ing on  devises  or  bequests  to  *^  children."  Who  can  determine 
the  application  of  that  word,  without  first  knowing  the  state 
of  the  testator's  family,  and  the  circumstances  surrounding 
him  ?  The  word  "  children  "  includes  natural  children,  if 
the  testator  has  any,  and  has  not  legitimate  children  ;  if  he 
has  both,  then  the  legitimate  children  only  take.  So  if  one 
uses  the  terms,  "  divine  worship,"  "  religious  worship,"  "  the 
propagation  of  religion,"  these  being  terms  technically  rela- 
tive to  the  person  using  them,  their  interpretation  is  so  inev- 
itably connected  with  his  opinions  and  habits,  that  until  these 
are  known  the  meaning  of  the  terms  used  cannot  be  known. 
If  a  person  of  the  Jewish  persuasion  bequeaths  a  sum  of 
money  for  the  promotion  of  religious  worship,  is  it  to  be 
applied  to  the  Metropolitan  Church  Building  Society  ?  If  a 
Roman  Catholic,  whose  charities  are  now  placed  by  law  on  a 
footing  with  those  of  Protestant  dissenters,  bequeaths  a  sum 
for  the  purposes  of  religious  worship,  would  it  not  be  contrary 
to  common  honesty  to  contend  that  it  should  be  applied  to 
Protestant  purposes  ?  The  words  of  gift  in  all  these  cases 
must  be  construed  with  reference  to  the  habits  and  opinions 
of  the  individual  who  uses  them  ;  and  without  first  knowing 
these  opinions  and  habits,  no  Judge  can  arrive  at  the  true 

construction  of  them. 
*  485       *  The  cases  upon  the  admission  of  extrinsic  evidence 

in  aid  of  the  interpretation  of  written  instruments  are 

collected  and  analyzed  in  Mr.  Wigram's  excellent  treatise, 

which  contains  every  thing  that  is  required  to  be  known  on 

the  subject.    He  states  in  the  fifth  proposition,  that,  *^for 
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the  purpose  of  determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  or  the  quantity  of  interest  in- 
tended to  be  given  by  his  will,  a  Court  may  inquire  into 
every  material  fiict  relating  to  the  person  who  claims  to  be 
interested  under  the  will,  and  to  the  property  which  is  claimed 
as  the  subject  of  disposition,  and  to  the  circumstances  of  the 
testator  and  of  his  family  and  affairs,  for  the  purpose  of  ena- 
bling the  Court  to  identify  the  person  or  thing  intended  by 
the  testator,  or  to  determine  the  quantity  of  interest  he  has 
given  by  his  will."     Every  part  of  that  proposition  is  sup- 
ported by  a  great  number  of  cases  of  the  highest  author- 
ity, (a)    In  Doe  d.  Q-ore  v.  Langton^  (6)  Lord  Tentbbden,  in 
delivering  the  judgment  of  the  Court,  said,  "  Our  opinion  in 
this  case  is  founded  upon  the  will  of  the  testator,  together 
with  such  only  of  the  extrinsic  facts  as  furnish  the  date  of  the 
purchase  and  the  situation  of  the  lands  in  question,  and  show 
that  William  Gore  Langton,  the  defendant,  was  the  eldest 
son  of  the  testator,  and  had  married  a  lady  of  fortune  and 
taken  her  surname  of  Langton  in  addition  to  his  own,  and 
that  the  ancient  seat  of  the  Gore  fitmily  was  at  Barrow,  the 
eldest  son  residing  ut  Newton  Park  ;  and  all  these  facts  were 
undoubtedly  admissible  in  evidence."    In  Doe  d.  Jersey  v. 
Smithy  (<?)  Mr.  Justice  Bayley  said,  "  The  evidence  here  is 
not  to  produce  a  construction  against  the  direct  and 
natural  meaning  *  of  the  words,  not  to  control  a  provi-    *  486 
sion  which  was  distinctly  and  accurately  described,  but 
because  there  is  an  ambiguity  upon  the  face  of  the  instru- 
ment, because  an  indefinite  expression  is  used,  capable  of 
being  satisfied  in  more  ways  than  one ;  and  I  look  to  the 
state  of  the  property  at  the  time,  to  the  estate  and  interest 
the  settler  had,  and  the  situation  in  which  she  stood  with 
regard  to  the  property  she  was  settling,  to  see  whether  that 
estate,  or  interest,  or  situation,  would  assist  us  in  judging 
what  was  her  meaning  by  that  indefinite  expression."    And 
the  same  learned  Judge  repeated  these   observations,  and 
took  a  more  extensive  view  of  the  subject,  in  giving  his  opin- 

* 

(a)  See  Treat,  from  p.  63  to  p.  82  (8d  ed.)- 

(b)  2  B.  &  Ad.  680. 

(c)  2  Brod.  &  B.  553. 
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ion  to  this  House  on  the  same  case,  when  it  was  brought  here 
by  writ  of  error,  (a)  In  Doe  d.  Templeman  v*  Martin,  (b) 
Mr.  Baron  (then  Justice)  Parkb  said,  *^  I  think  fiacts  and 
circumstances  relating  to  the  subject  of  the  devise  are  admis- 
sible ;  such  as  possession  by  the  testator,  the  mode  of  acquir- 
ing, local  situation,  and  the  general  state  of  the  testator's 
property.  The  Court  may  take  such  things  into  considera- 
tion, so  as  to  put  themselves  in  the  place  of  the  testator,  and 
then  see  how  the  terms  of  the  will  affect  the  property."  And 
Lord  Brougham,  in  Ghty  v.  Sharpe,  (c)  observed,  "  On  the 
reception  of  extrinsic  evidence,  with  a  view  to  aid  the  con- 
struction and  give  explanation,  not  to  alter  or  control  the 
sense,  —  a  purpose  for  which  it  can  never  be  received,  —  there 
is  a  manifest  difference  between  the  declarations,  whether 
verbal  or  written,  of  a  testator,  and  the  proof  of  facts  and 
circumstances,  by  the  knowledge  of  which  the  Court,  when 
called  upon  to  construe,  may  be  placed  in  the  same  sit- 

♦  487    nation  •  with  the  party  who  made  the  instrument,  and 

may  thereby  be  the  better  able  to  understand  his  mean- 
ing." Though  most  of  the  reported  cases  turn  upon  the  con- 
struction of  wills,  the  same  principle  of  construction,  applies 
to  deeds ;  there  cannot  be  any  difference  in  this  respect  be- 
tween deeds  or  other  writings  and  wills. 

No  Judge  can  interpret  the  word  "  godly,"  used  in  those 
deeds  by  Lady  Hewley,  until  he  knows  who  and  what  she 
was.  It  is  a  relative  term  ;  that  which  is  godly  in  one  sense 
is  ungodly  in  another ;  that  which  is  godly  to  Unitarians  may 
be  ungodly  to  Trinitarians:  it  is  a  term  that  includes  an 
unavoidable  reference  to  the  person  who  uses  it ;  to  his  opin- 
ions and  modes  of  thinking,  as  testified  by  his  habits  of  act- 
ing ;  and  it  is,  therefore,  a  term  the  construction  of  which  is 
impossible  without  knowledge  of  those  habits.  There  is  the 
further  circumstance  to  be  considered,  that  the  word  may 
have  a  far  different  meaning  in  1704  from  its  meaning  at  the 
present  time.    The  fashion  in  words,  as  in  dress  and  other 

(a)  See  Smith  v.  Earl  Jersey,  8  Bli.  pp.  889-394. 

(b)  1  Nev.  &  M.  524;  s.  c.  4  B.  &  Ad.  77. 

(c)  1  Myl.  &  K.  602. 
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matters,  is  subject  to  frequent  change.  Words  used  by  the 
best  educated  persons  in  the  reign  of  Queen  Anne  are  now 
disused  altogether^or  applied  to  matters  essentially  different; 
and,  therefore,  in  construing  an  instrument  made  many  years 
ago,  we  are  not  to  confine  ourselves,  to  the  meaning  of  the 
terms  contained  in  it  as  they  are  now  used,  but  must  consider 
their  meaning  and  ordinary  application  at  the  time  of  the 
date  of  the  instrument.  Upon  this  subject  an  eminent  divine 
(Dr.  Waterland),  in  the  collection  of  his  works  by  Van 
Mildert  (vol.  3,  p.  258),  expresses  himself  thus,  with  the  preci- 
sion of  a  lawyer :  *^  It  is  to  be  considered  that  Scripture  con- 
sists of  words,  and  that  words  are  but  signs,  and  that 
common  usage  and  acceptation  are  what  must  *  settle  *  488 
their  meaning.  And  when  any  thing  comes  down  to 
us  in  a  dead  language,  as  Scripture  now  does,  the  customary 
use  of  words  in  that  language  at  the  time  when  they  were 
spoken  or  written  must  be  the  rule  and  measure  of  interpre- 
tation ;  only  taking  in  with  it  the  drift  and  intention  of  the 
speaker  or  writer,  so  far  as  it  may  be  certainly  known  or 
probably  presumed  from  evidences  or  circumstances." 

It  is  worthy  of  observation,  in  closing  this  answer  to  the 
appellants'  objection  to  the  decree  as  founded  on  improperly 
admitted  evidence,  that  while  they  have  insisted  that  no  evi- 
dence was  receivable  of  Lady  Hewley's  religious  habits,  they 
have  described  her  throughout  their  printed  case  as  a  non- 
conformist, who  intended  the  benefit  of  her  charities  for  those 
non-conformists  who  are  called  Presbyterians.  How  could 
they  have  so  described  her  and  her  charities  without  having 
recourse  to  extrinsic  evidence  ?  She  does  not  so  describe 
herself  in  the  deeds.  Never  have  arguments  been  urged 
more  pointedly  aUeffantes  cantraria  than  those  which  have 
been  addressed  to  the  House  by  those  appellants. 

We  now  come  to  the  main  and  really  important  part  of  the 
case,  the  establishment  of  the  position  which  we  have  hitherto 
assumed  to  be  true ;  namely,  that  persons  who  deny  the  god- 
head of  our  Saviour  Jesus  Christ  are  not  fit  objects  of  Lady 
Hewley's  charities.  It  has  been  a  great  struggle  of  the  ap- 
pellants, as  well  in  the  Courts  below  as  at  this  bar,  to  show 
that  Lady  Hewley  was  not  only  a  non-conformist,  but  that 
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she  was  adverse  to  all  creeds  and  forms,  and  substantially  of 
latitudinarian  principles,  indifferent  to  any  particular  tenets 
of  religion,  holding  only  that  a  believer  in  the  Bible  might 
deduce  from  it  what  doctrines  he  pleased,  so  that  he 
*  489  did  so  *  conscientiously  and  to  the  best  of  his  judg- 
ment. To  the  numerous  quotations  from  learned 
writers,  lay  and  divine,  and  to  all  the  laboured  arguments 
for  the  appellants  on  that  point,  a  sufficient  and  a  conclusive 
answer  is  given  in  the  opinion  delivered  by  Mr.  Baron  Alder- 
son  to  Lord  Ltndhurst:  "We,"  says  that  learned  Judge, 
"  were  much  pressed  with  quotations  from  various  authors 
on  this  point  by  the  learned  gentlemen  who  argued  for  the 
defendants ;  but  they  have  failed  to  satisfy  us  even  as  to  the 
probability  of  any  such  catholic  intention  having  been  enter- 
tained by  Lady  Hewley."  "  The  greater  part,  if  not  the 
whole  of  those  quotations,  seem  to  us  applicable  rather  to 
the  terms  of  church  communion  than  to  the  present  subject ; 
for  the  question  now  is  upon  a  charity  to  be  devoted  to  the 
active  propagation  of  doctrines  by  pecuniary  encouragement 
given  to  their  professors ;  and  is  not  whether,  without  any 
particular  test,  it  may  not  be  allowed  to  persons  differing  on 
material  points  to  waive  them,  and  notwithstanding  to  associ- 
ate in  one  religious  community  together."  "  This  argument  as 
to  a  supposed  catholic  intention  seems  inconsistent  also  with 
the  probabilities  of  this  case.  Lady  Hewley  must  have  had 
fixed  religious  opinions,  conscientiously  and  strongly  felt  by 
her,  or  else  it  is  not  likely  that  she  would  have  made  this 
foundation."  "  Those  who  entertain  what  are  called  latitu- 
dinarian notions  on  such  subjects  are  not  commonly  those 
who  leave  their  property  in  this  way.  But  waiving  this,  it 
seems  to  us  clear  that  Lady  Hewley,  by  requiring  the  apos- 
tles' creed,  or  any  definite  creed  at  all,  as  a  necessary  qualifi- 
cation in  this  case,  has  herself  given  a  decisive  answer  to  this 
argument,  and  has  negatived  the  probability  of  her  having 
ever  entertained  this  supposed  catholic  intention."  (a} 
*  490  '  *  It  is  abundantly  proved  by  the  documentary  evi- 
dence in  this  cause,  that  Lady  Hewley  was  a  firm 

(a)  Vide  ante,  pp.  8S7  and  888. 
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believer  in  the  godhead  of  our  Saviour,  in  the  doctrines  o  f 
the  Trinity,  original  sin,  and  the  atonement.  It  is  proved  by 
her  will,  and  the  wills  of  her  husband  and  of  her  friend, 
trustee,  and  spiritual  adviser.  Dr.  Colton,  and  by  the  funeral 
sermon  preached  by  him  upon  her  death.  And  if  further 
proof  were  required,  it  is  supplied  by  her  directions  that  the 
poor  alms-people  should  repeat  the  creed  and  Bowles's  cate- 
chism. No  doubt  she  meant  the  apostles'  creed,  as  it  is  the 
only  creed  ever  mentioned  without  a  prefix ;  and  her  using 
the  word  ^^  creed  "  simply  evinces  her  familiarity  with  it  as  a 
matter  of  which  she  was  constantly  hearing.  No  one  denies 
that  the  creed  enunciates  the  doctrine  of  the  Trinity.  The 
witnesses  say  that  the  catechism  also,  which  must  be  taken 
to  include  the  texts  of  Scripture  referred  to  in  the  margin,  is 
Trinitarian.  The  question  is  matter  of  science  ;  and  we  are 
bound  to  listen  to  those  scientific  witnesses  on  this  as  on  other 
questions  of  science.  It  is  admitted  that  the  catechism  incul- 
cates the  doctrines  of  original  sin  and  the  atonement,  which 
are  rejected  by  Unitarians;  so  that  neither  the  creed  nor 
Bowles's  catechism  could  be  used  by  Unitarians ;  and  accord- 
ingly, since  they  got  into  the  management  of  the  charities, 
both  have  been  disused  in  the  almshouse. 

The  next  question  is,  whom  did  Lady  Hewley,  herself 
being  a  Trinitarian,  point  out  as  objects  of  her -bounty,  by 
the  description  of  "  godly  preachers,"  "  godly  persons,"  &c.  ? 
The  reverend  and  learned  witnesses.  Dr.  Pye  Smith,  Dr. 
Bennett,  and  Mr.  Manning  Walker,  who  were  examined  in 
this  cause,  all  agreed  that,  from  their  acquaintance  with 
the  publications  of  the  time  of  Lady  Hewley,  they  were 
able  to  say  that  the  words  ^^ godly  preachers"  and 
•  "  godly  ministers  "  were  then  employed,  in  conversa-  *  491 
tions  and  writings  by  non-conformists,  to  designate 
dissenting  preachers  and  ministers  generally;  that  in  their 
ordinary  application  they  became  terms  of  distinction  be- 
tween those  and  the  ministers  of  the  Established  Church ; 
that  the  term  *^  Presbyterian "  was  commonly  used  as  the 
description  of  a  class  or  denomination  of  English  Protestant 
dissenters,  whose  religious  belief  was  not  Unitarian,  but 
Trinitarian,  differing  from  the  class  of  English  Protestant 
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dissenters  called  CoDgregationalists  in  the  mode  of  admission 
to  or  exclusion  from  the  holy  communion^  and,  so  far  as  Bap- 
tists were  concerned,  in  the  matter  of  infant  baptism;  that 
all  these  dissenters  believed  in  the  doctrine  of  the  Trinity, 
there  being  then  no  party  called  Unitarian  dissenters  in  ex- 
istence ;  that-it  would  have  been  considered  by  the  Presbyte^ 
rians  a  calumny  injurious  to  their  body  to  have  it  imputed  to 
them  that  they  denied  the  doctrine  of  the  Trinity ;  that,  in 
point  of  doctrinal  sentiments  and  religious  faith,  there  was 
no  difference  between  Presbyterians,  Independents,  and  Con- 
gregationalists,  at  the  time  of  the  foundation  of  those  chari- 
ties ;  and  the  Presbyterians  being  by  far  the  most  numerous 
body,  the  three  classes  were  called  by  that  name. 

There  is  no  question  that  all  these  three  classes  of  Protes- 
tant Christian  dissenters  were  within  the  scope  of  Lady 
Hewley's  charities ;  all  of  them,  like  herself,  believing  in  the 
Trinity,  and  in  the  other  essential  doctrines  of  Christianity. 
It  now  becomes  necessary  to  decide  whether  Unitarians,  who 
by  their  own  admission  reject  these  doctrines  as  unscriptuial 
and  irrational,  can  be  brought  within  the  description  of 
**  godly  preachers   and    persons,"    in    the  sense   in  which 

these  words  were  used  by  Lady  Hewley.    Let  us  see 
*  492  *  what  Unitarians  are,  and  were  at  the  time  of  the 

foundation  of  thei^  charities.  We  cannot  clearly  col- 
lect their  religious  doctrines  from  the  answers  of  Mr.  WeU- 
beloved  or  the  other  appellants.  We  find  some  knowledge 
of  their  principles  in  the  sixth  report  of  ^^the  British  and 
Foreign  Unitaiian  Association,"  to  which  some  of  the  appel- 
lants belong  ;  but  they  are  declared  most  unreservedly  in  the 
sermons  of  the  reverend  appellants  Mr.  Wellbeloved  and 
Mr.  Kenrick,  both  trustees  of  these  charities.  All  these 
documents  are  contained  in  the  printed  papers  laid  before  the 
House,  and  they  show  that  the  sect  of  Unitarians  take  credit 
to  themselves  for  rejecting  as  irrational  and  contrary  to  the 
Scriptures  several  doctrines  which  all  other  sects  consider  to 
be  essential  doctrines  of  Christianity.  Dr.  Bennett,  whose 
evidence  has  been  before  referred  to,  says  of  them,  '*  There 
is  a  sect  usually  calling  themselves  Unitarians,  but  who  used 
to  be  called  Socinians,  and  who  are  often  by  the  ignorant 
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vulgar  called  Presbyterians.  The  term  Unitarians  bas  been 
chosen  by  themselves,  amd  is  now  generally  conceded  to  them 
by  courtesy,  to  the  sacrifice  of  theological  accuracy ;  for  it 
assumes  that  they  alone  believe  the  unity  of  the  deity, 
though  Trinitarians  declare  their  belief  in  the  divine  unity ; 
but  as  the  term  Socinian  is  now  generally  offensive  to  those 
who  used  to  be  called  by  the  name,  and  as  they  declare  that 
they  do  not  agree  with  Socinians  in  every  thing,  the  term 
Unitarian  has  been  suffered  to  pass  current ;  but  as  those 
who  are  called  Unitarians  generally  occupy  meeting-houses 
that  were  built  for  Presbyterians,  and  as  the  present  occu- 
pants can  legally  hold  them  only  under  the  profession  of 
being  Presbyterians,  they  for  a  long  while  called  themselves 
by  that  name  ;  and  thus  among  the  ignorant  the  term 
Presbyterian  has  *  been  supposed  to  be  synonymous  *  493 
with  Unitarian,  greatly  to  the  discredit  of  the  real 
Presbyterians,  and  to  the  confounding  of  all  theological  dis- 
tinctions." A  reference  to  the  publications  of  eminent 
theological  writers  will  show  that  what  is  called  Unitarianism 
was  considered  by  the  non-conformists  of  Lady  Hewley's 
time  as  a  thing  abhorred,  the  veiy  imputation  of  which  was 
a  stigma  in  society  as  well  as  by  law ;  and  that  the  words 
"  Christians,"  and  "  dissenters,"  and  "  Protestants,"  did  not 
include  persons  who  denied  the  Trinity.  Mr.  Howe,  an 
eminent  non-comformist  of  that  time,  in  his  *^  Calm  Dis- 
course on  the  Doetrine  of  the  Trinity,"  thus  expresses  him- 
self :  *^  That  there  is  a  Trinity  in  the  godhead,  of  Father, 
Son,  and  Holy  Ghost,  is  the  plain  obvious  sense  of  so  many 
scriptures,  that  it  apparently  tends  to  frustrate  the  design  of 
the  whole  scriptural  revelation,  and  to  make  it  useless,  not 
to  admit  this  Trinity."  Mr.  Benjamin  Bennett,  another 
eminent  non-conformist,  in  his  ^^  Irenicum,  or  Review  of  some 
late  Controversies,"  published  in  1722,  says,  '^  Christians  are 
agreed  in  such  articles  as  those  which  may  be  reckoned 
among  the  fundamentals ;  that  there  is  but  one  God,  and  yet 
there  are  three  persons.  Father,  Son,  and  Holy  Ghost,  to 
whom  the  Scripture  ascribes  diyinity." 

[Long  quotations  were  then  made  from  the  published 
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works  of  Drs.  Calamy,  Waterland,  Pearson,  Manton,  Wil- 
liams, Bates,  Owen,  and  Sherlock ;  of  Baxter,  Corbett,  Lobb, 
Matthew  Henry,  Watson,  James  Owen,  and  Nathaniel  Tay- 
lor, marking  their  opinions  that  a  belief  in  the  Trinity  is  a 
fundamental  doctrine  of  the  Christian  religion,  and  that 
disbelievers  in  it  are  not  ChristianB.  The  preamble  and 
general  language  of  several  Acts  of  Parliament,  particularly 

the  Blasphemy  Act  (9  &  10  Will.  8,  c.  82),  were  also 
*  494  referred  to,  as  *  proving  the  sense  of  the  legislature 

that  a  denial  of  the  Trinity  was  contrary  to  Christi* 
anity ;  and  passages  were  read  from  the  works  of  the  before- 
named  and  other  theological  writers,  to  show  that  deniers  of 
it  were  not  formerly  included  among  dissenters  or  Protes- 
tants.] 

That  being  the  position  in  which  persons  who  denied  the 
Trinity,  and  who  are  now  called  Unitarians,  were  held  in 
society  and  by  law  in  the  time  of  Lady  Hewley,  can  it  be 
supposed  that  they  are  within  the  meaning  of  the  tei^ms 
"  godly  preachers  of  Christ's  holy  gospel,"  and  "  godly  per- 
sons," by  which  she  designated  the  objects  of  her  bounty? 
That  pious  lady  would,  as  the  Vice-chancellor  observed, 
have  considered  it  the  worst  calamity  that  could  befall  her 
charity,  if  such  persons  were  to  partake  of  it. .  In  construing 
ber  intentions  in  founding  this  charity,  it  should  not  be  for- 
gotten that  Unitarianism,  or  the  denial  of  the  godhead  of 
our  Saviour,  was  proscribed  by  the  legislature  under  the 
severest  penalties.  That  consideration  should  form  an  index 
of  her  intentions.  A  charitable  trust  for  the  benefit  of  a 
sect  so  proscribed  would  have  failed  pro  tanto.  The  appel- 
lants admit  that,  but  contend  that  as  all  penal  laws  against 
the  denial  of  the  Trinity  are  repealed  by  the  Act  of  the 
68d  Geo.  8,  Unitarians  being  thereby  put  on  a  level  with 
other  Protestant  dissenters,  are  entitled  to  the  benefits  of 
these  charities,  as  being  *^  godly  preachers  "  and  ^*  godly  per- 
sons," &c.,  for  the  time  being ;  as  if  the  foundress  was  look- 
ing forward  into  futurity,  and  contemplating  a  change  in  the 
law.  It  is  impossible  to  suppose  that  the  foundress  of  the 
charities  had  any  such  intention;  nor  can  the  words  ^^for 
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the  time  being,"  coupled  as  they  are  with  the  different 
portions  of  the  deed,  bear  any  such  interpretation.  *  It  *  495 
being  illegal  in  1704  to  found  a  charity  for  the  prop- 
agation of  Unitarian  doctrines,  if  after  ten  or  twenty,  or 
any  number  of  years  before  the  68d  Geo.  8,  an  information 
had  been  filed  for  administering  the  trusts  of  this  charity, 
and  a  scheme  directed  for  the  management  of  it  according  to 
the  intentions  of  the  foundress,  all  persons  professing  Uni- 
tarian doctrines  could  be  excluded.  There  could  be  no 
exhibition  to  a  Unitarian  college.  Then,  if  this  charity  was, 
for  more  than  a  century  after  its  foundation,  applicable  by 
law  only  in  one  way,  can  it  be  said  that,  because  an  Act 
passed  in  1818  making  it  lawful,  as  far  as  statute  law  is  con- 
cerned, to  apply  the  charity  from  that  time  to  Unitarian 
-purposes,  that  Act  operated  so  retrospectively  upon  pre- 
existing charities,  which  had  their  definite  objects  according 
to  the  existing  law  at  the  time  bf  their  foundation,  that  they 
may  be  applied  in  a  way  which  for  a  century  after  their 
foundation  was  not  legal  ?  The  difficulty  of  their  position 
was  seen  by  the  appellants'  counsel,  and  to  try  to  obviate  it 
they  referred  to  the  case  of  Brad%haw  v.  Tasker.  (a)  All 
that  was  decided  in  that  case  was,  that  the  Act  of  Parlia- 
ment, passed  for  putting  Roman  Catholic  churches,  schools, 
and  charities  on  the  same  footing  in  point  of  law  as  those  of 
Protestant  dissenters,  had  a  retrospective  operation  on  a 
previous  endowment.  Whether  that  case  was  well  or  ill 
decided,  it  has  no  application  to  the  present.  It  might  be 
applicable  to  the  construction  of  an  Act,  if  such  an  Act  were 
to  be  passed,  for  putting  Unitarians  on  a  level  with  Protes- 
tant dissenters  in  respect  to  dissenting  charities.  The  ques- 
tion here  is  not  whether  the  Act  68  Geo.  8  is  or  is  not 
retrospective,  but  whether,  being  an  Act  in  its  terms 
and  intention  to  *  take  effect  prospectively  from  the  *  496 
time  of  its  passing,  it  can  be  said,  as  a  proposition  of 
law,  that  the  laws  being  changed,  the  old  established  chari- 
ties are  also  changed  from  their  purposes,  and  are  applicable 
to  purposes  to  which  they  could  not  be  legally  applied  at  the 

(o)  2  Myl.  &  K.  221. 
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time  of  their  foundation,  or  for  a  century  afterwards?  It 
would  be  contrary  to  every  principle  of  construction  and  to 
all  analogy,  to  hold  that  an  Act  passed  to*day  to  make  lawful 
henceforward  what  wm  uuhiwful  for  above  a  century,  is  to 
operate  so  as  to  alter  entirely  the  constitution  of  an  establish- 
ment founded  under  the  pi'e-existing  law.  But  supposing 
the  Act  of  the  63  Geo.  3  was  to  be  held  to  operate  retro- 
spectively to  remove  all  statutory  law  on  the  subject  of  the 
denial  of  the  Trinity,  then  comes  another  question,  whether 
it  is  lawful  at  common  law,  independently  of  any  statute,  to 
found  a  charity  for  propagating  and  preaching  doctrines  sub- 
versive of  the  religion  of  the  State  ?  It  has  been  ever  held, 
and  by  the  highest  authorities,  that  Christianity  is  part  and 
parcel  of  the  common  law  of  England.  There  cannot  be 
any  legal  or  scientific  definition  of  Christianity  that  does  not 
involve,  as  an  essential  part  of  that  term,  the  godhead  of  oiir 
Saviour.  It  is  impossible  to  read  the  observations  of  Lord 
Eldon,  in  The  Attorney^  General  v.  Pearson^  without  perceiv- 
ing that  he  was  of  opinion  that  the  denial  of  the  Trinity  was 
always  unlawful  at  common  law.  The  Toleration  Act  did 
not  interfere  with  the  common  law ;  it  only  relieved  dissenters 
from  certain  statutory  disabilities,  without  legalizing  the  teach- 
ing or  preaching  of  any  doctrines  forbidden  by  the  common 
law.  So  also  the  Blasphemy  Act  only  imposed  certain  penal- 
ties on  certain  offences,  leaving  the  common  law  as  it  was. 
The  68  Geo.  8,  c.  160,  reciting  the  19  Geo.  8,  c.  44, 

*  497  *  simply  struck  out  of  the  Toleration  Act  the  declara- 

tion that  its  benefits  did  not  extend  to  persons  who  by 
preaching  or  teaching  denied  the  Trinity;  and  it  also  re- 
pealed the  Blasphemy  Act  as  to  such  persons,  but  left  the 
common  law  on  that  subject  as  it  was  before  these  statutes. 
It  is  not  necessary  to  insist  that  a  man  is  guilty  of  a  misde- 
meanour, and  may  be  proceeded  c^ainst  criminally,  for  denying 
or  preaching  against  the  Trinity.  It  is  a  different  question 
whether  a  man  may  be  indicted  for  holding  or  propagating 
anti-Trinitarian  doctrines,  and  whether  a  Court  of  Equity,  as 
this  House  is  iu  this  case,  will  enforce  a  trust,  or  allow  prop- 
erty to  be  applied,  for  such  purposes.  That  must  have  been 
the  opinion  of  Lord  Eu>on  in  The  Attorney  General  v.  JPear^ 
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$an^  where  he  says,  ^*  If  the  common  law  remains  yet  unal- 
tered, and  if  the  impugning  the  doctrine  of  the  Trinity  be 
an  offence  indictable  by  the  common  law,  it  is  quite  certain 
that  I  ought  not  to  execute  a  trust  the  object  of  which  is 
illegal." 

There  can  be  no  doubt,  upon  the  evidence,  which  is  not 
objected  to  in  this  case,  that  Lady  Hewley,  and  the  persons 
with  whom  she  associated  in  religious  worship,  were  striot 
Trinitarians ;  that  she  held  anti-Trinitarians  in  abhorrence ; 
and  that  they  could  not,  according  to  her  intention  or  by 
law,  be  the  objects  of  a  charity  for  the  benefit  of  '^  godly 
preachers  of  Christ's  holy  gospeL" 

The  Attorney 'Q-enertd  replied. 

The  Lord  Chancellor. — My  Lords,  it  now  remains  for 
your  Lordships  to  consider  in  what  form  it  may  be  most  con- 
venient to  submit  to  the  consideration  of  the  learned  Judges 
the  questions  which  arise  in  this  very  important  case. 
Your  Lordships  will  be  anxious  *  to  exhaust  the  sub-  *  498 
ject,  so  far  as  it  is  capable  of  being  exhausted,  in  the 
questions  which  are  now  to  be  referred  for  the  opinions  of 
the  learned  Judges.  With  that  view,  I  submit  to  your  Lord- 
ships several  questions  which^  it  appears  to  me,  will  go  as  far 
as  the  nature  of  the  case  will  enable  your  Lordships  to  go,  in 
putting  those  points  upon  which  alone  you  will  require  the 
opinion  of  the  learned  Judges ;  there  being  some  points  in  the 
case  which  are  not  properly  points  of  law,  which,  therefore, 
must  be  necessarily  reserved  for  your  Lordships  to  consider ; 
being  questions  which  arise  with  respect  to  the  administration 
of  the  charity,  in  the  event  of  the  questions  being  answered 
in  a  particular  way. 

The  questions  I  submit  for  the  consideration  Qaeeuona  for 
of  the  learned  Judges,  are,  — 

Ist.  Whether  the  extrinsic  evidence  adduced  in  this  cause, 
or  what  part  of  it,  is  admissible  for  the  purpose  of  determin- 
ing who  are  entitled,  under  the  terms  '^  godly  preachers  of 
Christ's  holy  gospel,"  **  godly  persons,"  and  the  other  descrip- 
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tions  contained  in  the  deeds  of  1704  and  1707,  to  the  benefit 
of  Lady  Hewley 's  bounty  ? 

2dly.  If  such  evidence  be  admissible,  what  description  of 
ministers,  congregations,  and  poor  persons,  are  proper  objects 
of  the  trusts  of  those  deeds  respectively  ? 

8dly.  Whether,  in  putting  a  construction  upon  the  deed  of 
1704,  any  and  which  of  the  provisions  of  the  deed  of  1707 
may  be  referred  to  ? 

4thly.  Whether,  upon  the  true  construction  of  the  deed  of 
1704,  ministers  or  preachers  of  what  is  commonly  called  Uni- 
tarian belief  and  doctrine,  and  their  widows  and  members  of 
their  congregations,  and  persons  of  what  are  commonly 
*499  called  Unitarian  belief  *and  doctrine,  are  excluded 
from  being  objects  of  the  charities  of  that  deed  ? 

5thly .  The  same  question  as  to  the  deed  of  1707  ? 

And,  6thly.  Whether  such  ministers,  preachers,  widows, 
and  persons  are,  in  the  present  state  of  the  law,  incapable  of 
partaking  of  such  charities,  or  any  and  which  of  them  ? 

Lord  Bbougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend,  that  these  questions  are  proper  questions  to 
be  submitted  to  the  consideration  of  the  learned  Judges,  and 
that  they  exhaust  the  subject,  without  touching  upon  the 
matters  which  are  of  equitable  consideration,  and  ought  not 
to  be  put  to  the  learned  Judges. 

Lord  Lyndhurst.  —  The  learned  Judges  will  take  time  to 
consider  what  answer  they  shall  give  to  the  questions. 

May  10. 

opiiiioDi  of  the      The  Judges  attended  this  day  to  deliver  their 

Judges.  .    . 

opmions. 

Mr.  Justice  Maule,  after  reading  the  first  question  pro- 
posed  for  the  opinion  of  the  learned  Judges,  said :  The  evi* 
dence  which  is  the  subject  of  this  question  may  be  arranged 
in  two  classes  ;  first,  that  offered  in  order  to  prove  the  belief 
of  Lady  Hewley  with  respect  to  certain  points  of  theology ; 
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secondly,  evidence  of  the  opinions  of  witnesses  as  to  the 
meaning  of  certain  words,  some  being  words  used  in  the 
deeds,  and  some  not.  I  think  that  none  of  this  evidence  is 
admissible  for  the  purpose  mentioned  in  the  question. 

With  respect  to  the  first  class ;  if  the  most  perfect 
*  certainly  could  be  obtained  with  regard  to  Lady  *500 
Hewley's  belief  on  the  points  in  question,  it  ought  not, 
as  it  appears  to  ijie,  to  influence  the  construction  to  be  put 
on  language  in  which  she  makes  no  reference  to  her  own 
opinions  or  belief.  It  may,  perhaps,  be  reasonably  conject- 
ured that  a  person  founding  a  charity  may  hope  and  intend 
that  its  benefits  may  be  enjoyed  by  persons  of  a  like  faith 
with  the  founder ;  but  if  this  conjecture  be  assumed  to  be 
well  founded,  it  does  not  follow  that  the  evidence  in  question 
should  be  admitted.  An  express  reference  to  her  own  relig- 
ious  belief  was  probably  avoided  on  account  of  the  great 
inconvenience  and  uncertainty  to  which  it  would  lead ;  and 
the  same  inconvenience  would  arise  if  such  a  reference  should 
be  implied,  which  it  must  in  effect  be  if  the  belief  of  Lady 
Hewley  be  considered  as  material.  If  her  desire  were,  that 
persons  of  like  beUef  with  herself  should  be  benefited,  the 
mode  which  she  adopted  to  secure  or  promote  that  object  was 
probably  that  of  naming  trustees,  whose  faith  conformed  to 
her  own,  and  providing  for  a  succession  of  them  in  a  way  as 
little  likely  as  might  be  to  introduce  successors  of  different 
sentiments ;  and  though  this  may  have  failed,  I  think  it  was 
deliberately  preferred,  by  those  who  prepared  the  deeds,  to 
the  other  mode,  of  leaving  it  to  the  Court  of  Chancery  for 
the  time  being  to  determine  whose  faith  approached  nearest 
to  that  of  Lady  Hewley. 

Being  of  opinion  that  the  belief  of  the  foundress  was  imma* 
terial  to  the  purpose  mentioned  in  the  question,  it  follows 
that,  by  whatever  means  of  .proof  the  nature  of  her  belief 
were  shown,  the  evidence  would,  in  my  opinion,  be  inadmis- 
sible. But  even  if  the  belief  of  this  lady  were  the  proper 
subject  of  evidence,  much,  if  not  all,  of  the  evidence 
adduced  ought  not  to  *  be  admitted,  as  not  being  fit  *  501 
for  the  purpose  of  proving  it ;  for  example,  the  extracts 

from  Lady  Hewley's  will,  and  from  Dr.  Colton's  will,  and 
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from  his  funeral  sermon,  would  not,  as  it  appears  to  me,  be 
legitimate  means  of  proving  what  was  Lady  Hewley's  belief 
in  a  cause  in  which  that  question  was  properly  raised. 

The  other  class  of  evidence  adduced  for  the  purpose  men- 
tioned in  the  first  question,  is  the  evidence  of  the  opinions  of 
persons  describing  themselves  as  conversant  with  the  history 
and  language  of  the  time  when  the  deeds  were  executed.  It 
may  be  admitted  that  this  description  of  knowledge  is  useful 
to  those  who  have  to  construe  written  instruments,  whether 
ancient  or  modern :  a  deed,  or  an  Act  of  Parliament,  or  any 
other  written  instrument,  whether  a  year  old  or  a  hundred  or 
more  years  old,  is  more  likely  to  be  accurately  construed  by 
those  who  are  conversant  with  the  history,  language,  and 
manners  of  the  time,  than  by  those  who  are  uninformed  in 
this  respect.  But  it  does  not  follow  that  evidence  such  as 
that  in  question  ought  to  be  admitted ;  on  the  contrary,  the 
reason  of  the  rule  of  law  that  written  instruments  are  to  be 
construed  by  the  Court  and  not  by  the  jury,  probably  is,  that 
this  kind  of  knowledge  was  supposed  to  be  more  likely  to  be 
found  in  the  Court  than  in  the  jury.  If.  the  evidence  in 
question  were  admissible,  it  would  follow  that,  in  a  Court  of 
Common  Law,  the  construction  of  the  deeds  would  be  to  be 
left  to  the  jury;  for  inferences  to  be  drawn  from  evidence 
are  always  for  the  jury,  and  not  for  the  Court,  except  in  cer- 
tain cases,  where,  of  necessity,  matters  of  fact  are  to  be  inter- 
locutorily  decided  by  the  Court,  —  an  exception  not  applicable 
in  the  case  supposed. 

When  the  meaning  of  the  words  of  a  written  instni- 
*  502  ment  in  the  English  language  is  the  subject  of  *  contro- 
versy, historical  and  other  works  may  with  propriety 
be  referred  to  in  the  argument  addressed  by  the  bar  to  the 
Court,  as  is  constantly  practised,  and  as  was  done  largely  in 
the  present  case.  In  this  way.  the  Court,  judging  for  itself 
of  the  weight  of  the  authorities  cited,  is  as  likely  to  arrive  at 
a  just  conclusion  as  it  would  be  by  the  assistance  of  witnesses, 
though  they  should  respectively  depose,  each  of  them,  to  his 
own  knowledge  of  history  and  theology.  The  cases  in  which 
evidence  has  been  admitted  to  show  the  sense  in  which  words 
were  used  in  a  particular  trade,  or  in  a  particular  part  of  the 
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country,  are  not  inconsistent  with  this  doctrine.  It  may  be 
reasonable  to  presume  in  the  Court  a  general  acquaintance 
with  the  sense  of  words,  so  far  as  it  is  to  be  gathered  from 
the  history  of  the  country  and  its  language,  and  yet  to  sup* 
pose  that  eyidence  is  necessary  to  show  in  what  sense  a  word 
is  used  in  a  particular  trade  or  a  limited  district ;  as  a  general 
acquaintance  with  the  law  of  the  land  is  presumed  in  the 
Court,  while  the  by-laws  of  corporations  and  local  customs 
are  the  subject  of  averment  and  evidence.  If  the  evidence 
now  under  consideration  be  admissible,  it  must  be  on  a  ground 
on  which  we  ought  to  admit  witnesses  to  depose  to  their  opin- 
ion as  to  the  meaning  of  any  writing  whatever,  provided  they 
would  introduce  their  testimony  by  deposing  that  they  had 
studied  the  English  language,  and  were  conversant  with  the 
construction  of  written  instruments. 

As  to  the  second  question ;  having,  in  answer  to  the  first 
question,  stated  my  opinion  that  the  belief  of  Lady  Hewley  is 
not  material,  it  follows  that  the  supposition  of  its  admission 
wiU  not,  in  my  opinion,  affect  the  answer  to  this  ques- 
tion. The  other  class  of  *  evidence,  the  opinion  of  the  *  608 
witnesses  as  to  the  meaning  of  certain  words  being  to 
be  rejected,  as  it  appears  to  me,  not  because  it  goes  to  show 
what  is  not  material,  but  because  it  is  not  a  proper  mode  of 
proving  what  is  material,  might,  if  its  weight  and  quality 
were  sufficient,  have*  an  effect  on  the  construction  of  the 
deeds  and  on  the  answer  to  this  question ;  but  it  wholly  fails 
to  lead  my  mind  to  any  different  conclusion  from  that  at 
which  I  have  arrived,  by  considering  the  words  of  the  deeds 
with  the  assistance  of  the  argumients  and  authorities  fur- 
nished in  the  discussion  at  the  bar. 

If  this  second  question  were  put  on  a  different  occasion,  the 
proper  answer  to  it  would  be  in  the  words  themselves  of  the 
deeds  creating  the  charities.  It  is  from  those  words,  and  not 
from  any  paraphrase  of  them,  that  the  founder  thought  fit 
that  her  meaning  should  be  collected  in  any  case  in  which  the 
question  might  occur,  whether  a  given  person  were  a  fit  ob- 
ject of  her  charity.  But  the  question  being  put  by  the  House 
of  Lords,  having  the  deeds  before  it,  must  require  an  answer 
of  a  different  description.    To  answer  it  in  a  perfectly  satis- 
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factory  manner,  and  abstracted  from  any  particular  purpose 
for  which  it  may  be  considered  as  being  asked,  would  be  to 
find  words  different  from  those  in  the  deeds,  but  which,  as 
applied  to  every  possible  case,  would  have  precisely  the  same 
sense,  which  perhaps  in  strictness  is  impossible*.  But  though 
I  cannot  hope  completely  to  overcome  this  difficulty,  it  may 
be  sufficient,  with  reference  to  the  practical  application  of  the 
question  to  the  matters  in  dispute  in  this  case,  to  say  that,  in 
my  opinion,  the  ministers  who  are  proper  objects  of  the  trusts 
of  the  deed  of  the  year  1704,  and  of  the  residuary  trusts  of 

the  deed  of  1707,  are  those  of  all  sects  of  Protestant 
*  604   non-conformists  tolerated  by  law  for  the  *  time  being ; 

that  the  congregations  to  be  benefited  under  the  trust 
for  promoting  the  preaching  of  the  gospel  in  the  deed  of  1704, 
and  the  residuary  trusts  in  that  of  1707,  are  congregations  of 
the  same  sects ;  that  the  poor  persons  who  are  proper  objects  of 
the  residuary  trust  in  the  deed  of  1704,  "  for  godly  persons  in 
distress,"  are  all  poor  persons  whatever  belonging  to  religions 
of  which  the  worship  of  the  true  God  is  the  object ;  and  that 
the  poor  women  and  men  who  are  proper  objects  of  the  trusts 
relating  to  the  almshouse  in  the  deed  of  1707,  are  Protestant 
poor  persons,  whether  non-con|ormists  or  conforming  to  the 
Church  of  England. 

With  respect  to  the  ministers  and  congregations  intended, 
who  they  are  depends  on  the  meaning  of  the  words  ^*  preachers 
of  the  gospel "  and  ^^  preaching  the  gospel ; "  and  it  appears 
to  me  that,  though  these  expressions  may  in  a  large  sense 
comprehend  the  ministers  and  services  of  the  Established 
Church,  they  are  not,  according  to  their  common  use  both  at 
present  and  at  the  date  of  the  deeds  in  question,  to  be  so  un- 
derstood, but  are  ordinarily,  and  should  on  this  occasion  be 
taken  to  mean,  Protestant  non-conformists.  If  the  Established 
Church  was  spoken  of  or  intended  to  be  comprehended,  it 
would  have  been  expressly  mentioned,  or  some  words  appro- 
priate to  the  establishment,  su^h  as  ''  clergymen,"  ^*  priests,'* 
^^  students  for  holy  orders,"  or  the  like,  which  lay  in  the  way 
of  the  framers  of  the  deeds,  would  have  been  used.  It  is  true, 
clergymen  of  the  Church  of  England  may  and  do  preach  the 
gospel,  but  that  is  not  their  sole  or  most  distinguishing  func- 
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tion ;  and  when  preachers  of  the  gospel  are  spoken  of  as  a 
class,  the  clergy  conforming  to  the  Established  Church  are 
not,  according  to  the  ordinary  use  of  language,  comprehended. 
It  is  not  uncommon  to  use  words  which,  in  their  utmost 
*  generality,  would  comprehend  things  of  various  de-  *  506 
scriptions,  in  a  limited  sense,  which  excludes  the  more 
eminent  species.  Thus  the  Parliament  consists  of  the  King, 
the  lords  spiritual  and  temporal,  and  commons ;  but  the 
term  ^^  members  of  Parliament "  is  commonly  used  in  a  sense 
in  which  members  of  the  lower  House  are  alone  included. 
A  man  is  an  animal ;  but  the  word  animal  is  often  used  with- 
out express  restriction  when  man  is  not  comprehended.  I  do 
not  lay  any  stress  upon  the  term  "  godly  "  in  excluding  the 
Church  of  England,  being  of  opinion  that  the  word  is  used  in 
these  deeds  in  the  sense  which  belongs  to  it  in  the  translation 
of  the  Bible,  and  in  which  it  is  used  in  common  discourse 
now,  and  has  been  for  centuries  ;  a  sense  in  which  it  is  pretty 
nearly  equivalent  to  the  word  "  religious."  As  to  certain 
classes  applying  the  expressions  to  themselves,  and  having  it 
applied  as  a  term  of  reproach  by  others,  it  seems  to  me  not 
that  this  word  was  used  in  a  different  sense  from  what  now 
belongs  to  it,  but  that  those  classes  believed  or  desired  it 
to  be  thought  that  they  possessed  the  quality  at  that  time 
and  now  signified  by  this  word,  and  that  their  enemies  used 
it  in  derision,  by  a  very  common  fashion  of  speech,  calling 
those  godly  who  they  meant  to  say  made  false  pretences  to 
be  so. 

The  trust  for  godly  persons  in  distress  being  fit  objects  of 
Dame  Sarah  Hewley's  and  the  trustees'  and  managers'  charity, 
seems  to  me  to  be  intended  to  give  the  trustees,  in  the  ad- 
ministration of  so  much  of  her  funds  as  remained  after  the 
special  objects  had  been  fulfilled,  and  which  probably  was 
expected  to  be  very  small,  a  discretion  to  apply  it  to  the 
relief  of  all  such  distressed  persons  as  should  appear  to  them 
deserving,  and  to  be  worshippers  of  the  true  God,  and 
not  living  *  in  wilful  neglect  or  defiance  of  his  laws.  *  506 
I  cannot  bring  myself  to  think  that  the  terms  ^^  being 
fit  objects  of  the  said  Dame  Sarah  Hewley's  and  the  trustees' 
and  managers'  charity,"  were  meant  as  a  restriction  referring 
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to  the  sect  to  which  the  godly  distressed  persons  were  to 
belong.  It  seems  to  me  that  it  is  a  charitable  and  a  true  con* 
stniction  to  understand  these  words  as  referring  to  fitness 
with  respect  to  the  nature,  cause,  and  amount  of  the  distress 
of  the  parties. 

The  objects  of  the  trust  relating  to  the  almshouses  are  so 
defined  by  the  rules  and  ordei*s  referred  to  in  the  deed  of 
1707,  as  to  leave  no  doubt  on  my  mind  that  all  Protestants, 
whether  conforming  or  not  to  the  Establbhed  Church,  are 
included.  The  occupiers  of  the  almshouses  are  to  be  poor 
and  piously  disposed,  and  of  the  Protestant  religion :  these 
terms  appear  to  me  to  be  unequivocal.  There  is  no  usage 
now,  and  never  was,  of  these  expressions  which  would  ex* 
elude  the  Church  of  England ;  and  the  deed  is,  I  think,  to 
be  construed  according  to  the  sense  which  general  usage 
gives  to  its  language.  I  do  not  think  the  deed  can  prop- 
erly be  considered  as  confining  the  trusts  to  objects  which 
were  lawful  at  the  time  of  the  deed.  There  is  no  such  restric- 
tion expressed,  nor  is  there  any  ground,  as  it  seems  to  me,  for 
implying  it ;  nothing,  indeed,  to  my  mind  appears  more 
improbable  than  an  intention  that  whatever  alterations  might 
take  place  in  the  law,  by  increasing  or  diminishing  the  amount 
of,  toleration,  the  trusts  were  to  be  administered  as  if  the  law 
existing  at  the  time  of  the  deed  had  remained  unvaried. 
Such  alterations  had  recently  happened,  and  were  likely  to 
happen  again,  and  if  this  had  been  intended  it  could  easily 
have  been  said.  It  is  not  said  ;  on  the  contrary,  the  repeated 
expression  ^'  for  the  time  being  "  seems  to  point  out 
*  507  expressly  to  *  the  trustees,  that  they  are  to  look  to 
what  may  be  lawfully  done  at  the  time  it  is  done.  If 
they  were  not,  the  trustees  must  be  limited  by  all  the  restric- 
tions existing  at  the  time  of  the  deed,  and  by  such  further 
restrictions  as  the  law  might  afterwards  impose ;  and  it  would 
probably  be  found  that  few  or  no  dissenting  ministers  at  the 
present  day  could  be  proper  recipients  of  the  charity,  if  the 
subscription  required  'by  the  Toleration  Act  were  to  be  ex* 
acted  from  them  as  a  condition. 

As  to  the  third  question,  I  am  of  opinion  that  in  putting  a 
construction  on  the  deed  of  1704,  none  of  the  provisions  of 
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the  deed  of  1707  may  be  referred  to.  If  the  deed  of  1707 
referred  to,  or  mentioned  that  of  1704,  and  contained  any 
declaration  of  the  sense  in  which  Lady  Hewley  understo^od 
the  deed  of  1704,  it  would  only  amount  to  a  declaration  of 
the  meaning  in  which  in  1707  she  understood  the  deed  of 
1704,  and  would  not  even  then  be  admissible.  But,  in  fact, 
the  deed  of  1707  does  not  refer  to  or  mention  that  of  1704. 
The  deed  of  1707,  therefore,  could  only  be  admissible  as  being 
a  transaction  by  Lady  Hewley  which  took  place  several  years 
after  the  deed  sought  to  be  construed,  and  could  be  only  ad- 
missible on  grounds  which  would  admit  any  thing  that  Lady 
Hewley  said  or  did  at  any  time  after  the  first  deed. 

On  the  fourth  question,  *^  whether,  upon  the  true  construc- 
tion of  the  deed  of  1704,  ministers  or  preachers,  &c.,  and  of 
what  are  commonly  called  Unitarian  belief  and  doctrine,  are 
excluded  from  being  objects  of  the  charities  of  that  deed ; " 
and  on  the  fifth,  which  is  the  same  question  as  to  the  deed 
of  1707  ;  I  am  of  opinion  that  the  ministers  and  preach- 
ers, *  widows,  members  of  congi*egations,  and  persons  *  508 
mentioned  in  these  questions,  are  not  excluded  from 
being  objects  of  the  charities  mentioned  in  the  questions.  It 
appears  to  me  that  if  such  exclusion  were  intended  it  would 
have  been  expressed,  as  it  is  in  the  Toleration  Act ;  and  that 
the  reasons  which  have  been  suggested  for  implying  it  wholly 
fail.  These  reasons  are,  principally,  that  the  terms  *'  godly  " 
and  *^  gospel  "  were  not  applied  to  persons  of  the  sentiments 
in  question ;  that  at  the  time  of  the  deeds  it  was  unlawful 
and  liable  to  penalty  to  preach  such  doctrines ;  and  chiefly, 
that  the  Unitarian  doctrines  are  repugnant  to  the  essence  of 
Christianity,  and  consequently  that  those  who  hold  them 
could  not  be  comprehended  within  any  charity  for  Christian 
purposes.  But  it  seems  to  me,  that,  without  considering  ex- 
treme cases,  which  may  be  supposed,  and  speaking  with 
respect  to  such  sects  and  doctrines  as  usually  occur  in  prac- 
tice, all  those  may  be  said,  and  according  to  the  common  use 
of  language  are  said,  to  preach  the  gospel  who  profess  the 
name  of  Christ,  and  preach  a  religion  avowedly  founded  on 
the  Scripture  ;  that  *^  godly  "  is  to  be  considered  as  having  the 
sense  mentioned  in  the  answer  to  the  second  question.    The 
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circumstance  of  the  preaching  of  these  doctrines  being  unlaw- 
ful at  the  time  of  the  deeds  is,  I  think,  in  itself  quite  imma- 
terial, unless  it  can  be  supposed  that  those  who  framed  the 
deeds  intended  that  the  trustees  should  be  regulated,  not  by 
the  law  for  the  time  being,  but  by  that  in  force  at  the  time 
the  deeds  were  executed,  —  a  supposition  contrary,  as  it  seems 
to  me,  to  every  probability  arising  from  the  language  of  the 
deeds  and  the  history  of  the  law. 

With  regard  to  the  amount  of  error  of  the  Unitarian  doc- 
trines excluding  those  who  preach  and  profess  them, 
*  509  *  I  cannot  think  that  temporal  Courts  can  conyeniently 
entertain  the  question  of  more  or  less  of  theological 
error.  I  think  that  those  who  framed  the  deeds  endeavoured, 
and  on  a  true  construction  successfully  endeavoured,  to  ex- 
clude such  an  inquiry ;  my  opinion  being,  first,  that  according 
to  the  use  of  the  words  under  consideration  in  the  deeds  in 
question,  they  are  not  exclusive  of  any  class  of  Christian 
Protestant  non-conformists,  and  that  Unitarians  are  com- 
monly, and  always  have  been>  considered  as  forming  a  part  of 
the  Christian  community. 

In  answer  to  the  sixth  question,  I  think  the  ministers  and 
others  mentioned  in  this  question  are  not  incapable,  in  the 
present  state  of  the  law,  of  partaking  of  any  such  charities. 
There  is  no  statute  now  in  force  prohibiting  the  profession  or 
preaching  of  Unitarian  doctrines,  and  I  have  not  found  any 
authority  to  show  that  it  is  prohibited  at  common  law. 

Mr.  Justice  Erskine.  —  My  answer  to  the  first  question  is, 
that  no  part  of  the  evidence  adduced  in  this  cause  ia  admissi- 
ble for  the  purpose  of  determining  who  are  entitled  under  the 
terms  '*  godly  preachers  of  Christ's  holy  gospel,"  "  godly  per- 
sons," and  the  other  descriptions  contained  in  the  deeds  of 
1704  and  1707,  to  the  benefit  of  Lady  Hewley's  bounty  ;  and 
in  giving  my  reasons,  I  will  first  consider  the  terms  of  the 
deed  of  the  13th  of  January,  1704. 

From  the  perusal  of  this  deed  your  Liordships  will  have 

observed  that  five  several  objects  are  pointed  out  by  Lady 

Hewley  as  the  objects  of  the  trust :  first,  the  relief  of  poor 

godly  preachers,  for  the  time  being,  of  Christ's  holy  gospel ; 
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second,  the  relief  of  poor  and  godly  widows,  for  the  time 
being,  of  such  godly  preacheis;  third,  the  encourage- 
ment and  promotion  *  by  other  means  of  the  preaching  *  510 
of  Christ's  holy  gospel  in  poor  places  ;  fourth,  the  edu- 
cation of  young  men  for  the  ministry  of  Christ's  holy  gospel ; 
and,  last,  the  relief  of  godly  persons  in  distress,  being  fit  ob- 
jects of  her  charity.  But  as  it  appears  to  me  that  the  answer 
to  your  Lordship's  first  question,  with  reference  to  the  four 
last  objects,  must  depend  entirely  upon  the  answer  given  with 
reference  to  the  first,  it  will  simplify  the  view  which  I  have 
taken  of  this  question  if  for  the  present  I  confine  my  attention 
to  the  first  class  of  persons  designated  as  '*  poor  and  godly 
preachers,  for  the  time  being,  of  Christ's  holy  gospel ;  "  and 
in  order  to  ascertain  whether  any  and  what  portion  of  the 
evidence  adduced  at  the  hearing  is  admissible  for  the  purpose 
of  determining  who  are  entifled  to  the  benefit  of  Lady  Hew- 
ley's  bounty,  under  this  description,  it  will  be  right  to  refer  to 
those  general  rules  of  law  by  which  the  construction  of  such 
instruments  is  regulated. 

It  is  admitted  on  all  sides  that  the  end  of  this  investigation 
is,  to  discover  the  mind  and  intention  of  the  foundress  in 
using  these  terms ;  and  the  question  is,  by  what  criterion  is 
such  intention  to  be  ascertained ;  and  although  the  questions 
propounded  by  your  Lordships  arise  in  an  appeal  from  a  Court 
of  Equity,  it  will'  render  the  inquiry  upon  the  first  question 
more  clear  and  intelligible  if  it  be  considered,  in  this  branch 
of  it,  with  reference  to  the  ordinary  procedure  in  the  Courts 
of  Common  Law,  under  which  the  admissibility  of  evidence 
in  the  construction  of  a  written  instrument  is  subjected  to 
the  test,  whether  in  the  particular  case  it  be  a  question  of 
fact,  or  of  mixed  law  and  fact,  to  be  left  by  the  Judge  to 
the  jury ;  or  whether  it  be  entirely  a  question  of  law  for  the 
Court. 

*  The  first  general  rule  is,  that  all  instruments  in  *  511 
writing  are  to  be  construed  by  the  Court,  and  the 
meaning  of  the  terms  employed  is  to  be  ascertained  and  fixed 
by  reference  to  the  whole  instrument,  but  to  nothing  beyond 
it,  unless  specially  referred  to  in  the  instrument  itself.  But 
this  rule  is  subject  to  many  exceptions :  fii'st,  where  the  in- 
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strument  is  in  a  foreign  language,  in  which  case  the  jury  must 
ascertain  the  meaning  of  the  terms  upon  the  evidence  of  per- 
sons skilled  in  the  particular  language ;  second,  if  the  instru- 
ment be  a  mercantile  contract,  the  meaning  of  the  terms  must 
be  ascertained  by  the  jury  according  to  their  acceptation 
amongst  merchants ;  third,  if  the  terms  are  technical  terms  of 
art,  their  meaning  must  in  like  manner  be  ascertained  by  the 
evidence  of  persons  skilled  in  the  art  to  which  they  refer.  In 
such  cases  the  Court  may  at  once  determine,  upon  the  inspec- 
tion of  the  instrument,  that  it  belongs  to  the  province  of  the 
jury  to  ascertain  the  meaning  of  the  words,  and  therefore 
that  in  the  inquiry  extrinsic  evidence  to  some  extent  must 
be  admissible ;  but  as  neither  of  these  exceptions  appears 
to  me  to  bear  upon  the  question  immediately  under  discus- 
sion, it  will  be  unnecessary  to  dwell  fiurther  upon  them. 

But  there  are  other  cases,  in  which  the  meaning  of  words 
employed  in  a  written  instrument  is  also  the  fit  subject  of  in- 
quiry upon  evidence  before  a  jury  ;  but  these  arise  not  out  of 
the  language  of  the  writing  itself,  but  in  consequence  of  facts 
that  are  brought'  to  the  knowledge  of  the  Court  by  evidence 
dehors  the  instrument,  and  will,  therefore,  more  properly  fol- 
low the  consideration  of  the  other  general  rules,  by  which 
Courts  are  guided  in  construing  writings  not  falling  under  the 

first  class  of  exceptions.    In  such  cases,  the  first  duty 
*  512   of  the  Court  is  to  ascertain  the  meaning  of  *  the  words 

themselves,  taken  in  connection  with  the  whole  context, 
and  next  to  apply  them  to  their  proper  object.  In  ascertain- 
ing the  meaning  of  any  particular  terms,  the  first  rule  is,  that 
they  are  to  be  taken  in  their  plain  and  ordinary  meaning,  un- 
less from  the  context  it  should  appear  that  the  party  had  used 
them  in  a  different  sense  ;  the  first  step  in  the  inquiry,  there- 
fore, would  be,  whether  it  appears  upon  the  face  of  the  in- 
strument itself  that  the  writer  has  used  the  terms  in  any 
particular  or  extraordinary  sense,  for  if  that  should  be  the 
case,  then  the  instrument  must  be  construed  according  to 
the  particular  sense,  whether  more  or  less  extensive  than 
the  primary  meaning  of  the  words  themselves. 

But  if  no  such  intention  appears  upon  the  face  of  the  writ- 
ing, it  then  becomes  the  duty  of  the  Court  to  construe  the 
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words  accordiDg  to  their  plain,  general,  ordinary  meaning, 
subject  to  certain  qualifications.  First,  if  the  words  used  be 
technical  terms  of  law,  the  Court  must  take  them  according 
to  their  strict  legal  acceptation,  although  in  general  and 
ordinary  use  they  may  have  acquired  a  more  extensive  or  a 
more  limited  sense ;  secondly,  whether  they  are  technical 
terms  of  law  or  words  of  ordinary  use,  the  Court  may  give 
them  a  more  enlarged  or  more  limited  construction  whenever 
it  is  found  that  they  cannot  otherwise  be  applied  at  all ;  and 
therefore,  in  all  cases,  even  where  the  words  are  in  themselves 
plain  and  intelligible,  and  even  where  they  have  a  strict  legal 
meaning,  it  is  always  allowable,  in  order  to  enable  the  Court 
to  apply  the  instrument  to  its  proper  object,  to  receive  evi- 
dence of  the  circumstances  by  which  the  testator  or  founder 
was  surrounded  at  the  date  of  the  execution  of  the  instrument 
in  question,  not  for  the  purpose  of  giving  effect  to  any 
intention  of  the  writer  not  expressed  in  *  the  deed,  but  *  518 
for  the  purpose  of  ascertaining  what  was  the  intention 
evidenced  by  the  expressions  used ;  to  ascertain  what  the 
party  has  said ;  not  to  give  effect  to  any  intention  which  he 
has  failed  to  express. 

Thus,  to  select  an  instance  of  a  word  bearing  a  strict  tech- 
nical meaning  in  law,  if  a  testator  leaves  his  property  to  be 
divided  amongst  his  children,  the  Court  would  at  once  con- 
strue children  as  meaning  children  born  in  wedlock ;  and  if 
there  were  any  such  children  to  whom  that  term  could  be 
applied,  the  bequest  would  be  limited  to  them,  although  it 
might  also  appear  that  the  testator  had  other  children  bom 
out  of  wedlock,  and  no  evidence  would  be  admissible  to  show 
that  be  intended  that  his  property  should  be  equally  distrib- 
uted amongst  all  his  children,  whether  legitimate  or  illegiti- 
mate. But  if  upon  the  evidence  it  should  appear  that  the 
testator  never  was  married,  so  that  it  was  impossible  to  apply 
the  language  of  his  will  in  its  strict  and  primary  sense,  and 
if  it  further  appeared  that  he  had  illegitimate  children  whom 
he  had  always  treated  as  his  children,  such  evidence,  and  any 
other  that  would  tend  to  prove  that  these  were  the  intended 
objects  of  his  boimty,  might  be  used  for  the  purpose  of  con- 
struing the  bequest  according  to  the  less  strict  and  technical 
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meaning  of  the  term  ^^  children,"  so  as  to  give  effect  to  the 
bequest  of  the  testator,  which  would  otherwise  be  wholly 
inoperative.  And  the  same  rule  would  prevail  where  the 
terms  to  be  applied  are  teims  of  a  known  definite  significa- 
tion in  ordinary  use,  though  not  bearing  a  strict  technical 
meaning.  If  the  evidence  should  show  that  they  could  not 
be  applied  in  the  sense  which  general  usage  had  attached  to 
theih,  they  may  be  construed  accoitiing  to  any  more  exten- 
sive or  contracted  sense  of  which  they  were  susceptible,  for 
the  purpose  of  carrying  out  the  obvious  intentions  of  the 

testator. 
*  614       ♦  But,  subject  to  these  qualifications,  wherever  the 

words  employed  bear  a  definite  known  meaning,  and 
are  capable  of  being  applied  according  to  their  plain  and  or- 
dinary meaning,  no  evidence  is,  in  my  opinion,  admissible  to 
show  that  the  party  intended  to  use  them  in  a  more  extended 
or  in  a  more  qualified  sense ;  for,  otherwise,  every  man's  will 
and  intention,  however  expressed,  would  be  liable  to  be  de- 
feated, not,  as  is  now  sometimes  the  case,  by  his  own  defective 
expression  of  that  will,  but  contrary  to  his  own  plainly  de- 
clared intention ;  and  the  cases  of  Qoodinge  v.  Q-oodinge^  (a) 
Edge  v.  Salisbury^  (6)  Green  v.  Howard^  (c)  cited  by  one  (<f) 
of  your  Lordships,  then  Attorney-General,  at  the  bar  of  this 
House,  afford  a  decisive  illustration  of  this  proposition. 

To  apply  these  rules  to  the  case  before  your  Lordships,  I 
will  first  examine  whether  the  words,  ^*  godly  preachers  for 
the  time  being  of  Christ's  holy  gospel,"  are  in  themselves 
plain  and  intelligible  words ;  and  if  they  are,  whether  they 
are  capable  of  any  application  in  their  general  and  ordinary 
sense ;  but  as  the  deed  in  which  these  terms  occur  was  exe- 
cuted more  than  a  century  ago,  it  will  be  necessary  to  ascer- 
tain whether  these  words  were  then  plain  and  intelligible, 
and  what  was  the  ordinary  sense  in  which  they  were  then 
generally  understood,  because  words  now  known  to  bear  one 
definite  meaning  may  in  former  times  have  been  used  and 
understood  in  a  different  sense. 


(a)  1  Ves.  Sen.  231.  (b)  Amb.  70. 

(c)  1  Bro.  C.  C.  31.  (d)  Lord  Campbell. 
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I  will  take,  first,  the  words,  ^^  preachers  of  Christ's  holy 
gospel."  The  plain  and  obvious  meaning  of  these  words  now 
would  be,  men  who  teach  and  explain  the  doctrines, 
facts,  and  precepts  revealed  in  *  the  Holy  Scriptures  *  515 
with  reference  to  man's  redemption.  This  holy  gos- 
pel, then,  as  the  revelation  of  an  omniscient  and  unchange- 
able God,  must  always  have  been  the  same  ;  and  if  the  Holy 
Scriptures,  like  ordinary  human  writings,  were  to  be  sub- 
jected to  the  ordinary  rules  of  construction,  it  would  be  for 
your  Lordships  judicially  to  declare  what  were  the  facts  and 
doctrines  that  constituted  the  substance  of  the  gospel,  and  to 
declare  that  those  who  preach  such  doctrines,  and  those  only 
were  to  be  considered  as  the  objects  of  this  part  of  Lady 
Hewley's  trust.  But  as  we  are  taught  by  the  Holy  Script- 
ures themselves  that  they  cannot  be  properly  understood  but 
through  the  teaching  of  the  same  Spirit  by  whose  inspiration 
they  were  revealed,  and  as  much  difference  of  opinion  on 
many  points,  and  some  conflicting  judgment  upon  all,  has 
-always  been  found  to  exist  in  the  church,  we  are  compelled 
to  look  for  some  legal  principle  upon  which  Lady  Hewley's 
meaning  in  using  the  words,  ^^  Christ's  holy  gospel,"  may  be 
ascertained,  without  violating,  on  the  one  hand,  the  ordinary 
roles  of  construction  by  the  admission  of  evidence  as  to  her 
own  religious  opinions,  or  assuming,  on  the  other  hand,  for 
the  temporal  Courts,  the  power  of  deciding  questions  of 
religious  controversy. 

The  true  test  of  the  meaning  of  these  words,  ^^  Christ's 
holy  gospel,"  therefore,  appears  to  me  to  be  that  which  I 
have  pointed  at  in  my  general  remarks ;  the  sense  in  which 
these  words  were  generally  used  and  understood  in  England 
at  the  date  of  the  deed  under  examination ;  and  that  neither 
Lady  Hewley's  own  opinions,  nor  the  opinions  of  the  sect  to 
which  she  belonged,  can  be  resorted  to,  unless  it  should 
appear  that  the  words  at  that  time  were  susceptible  of 
a  doable  construction,  either  being  equally  *  applicable,  *  516 
and  yet  so  inconsbtent  with  each  other  as  to  render 
the  adoption  of  them  both  impossible  or  irrational. 

But  then  a  further  question  arises:  by  what  means  are 
your  Lordships  to  ascertain  what  was  the  sense  in  which  the 
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words,  "Christ's  holy  gospel,"  were  understood  in  Lady 
Hewley's  time  ?  On  the  part  of  the  relators  witnesses  have 
been  examined  for  the  purpose  of  furnishing  the  Court  of 
Chancery  with  evidence  of  the  meaning,  which  they  collect 
from  their  reading  on  the  subject  to  have  been  the  sense  in 
which  these  words  were  received  at  the  period  in  question ; 
but  as  this  is  not  a  question  about  any  technical  term  of  art, 
as  it  is  not  a  question  relating  to  any  mercantile  contract,  nor 
in  reference  to  the  peculiar  use  of  the  words  in  any  particular 
districts,  it  appears  to  me  that  it  would  not  be  within  the 
province  of  the  jury,  but  of  the  Court,  to  determine  the 
meaning  of  the  terms,  and  therefore,  that  the  evidence  of 
these  witnesses  is  not  admissible  for  the  purpose  of  this 
inquiry ;  but  I  humbly  submit  that  it  is  for  your  Lordships, 
by  reference  to  history,  to  the  public  writings  of  known  con- 
temporary authors  upon  the  subject,  to  ascertain  and  to 
decide  what  doctrines  were  at  the  period  in  question  gen- 
erally received  and  understood  as  the  essential  and  funda- 
mental doctrines  of  the  gospel  of  Christ. 

If,  indeed,  the  result  of  that  inquiry  should  leave  yoiu*  Lord- 
ships' minds  in  doubt  whether,  in  reference  to  the  questions 
to  be  decided  in  this  cause,  there  did  exist,  at  the  period 
in  question,  any  general  understanding  in  the  Christian 
church  as  to  the  essential  doctrines  of  the  gospel,  and  your 
Lordships  should  thus  find  yourselves  at  a  loss  for  a  clew  to 

the  meaning  of  those  words  in  Lady  Hewley's  deed ; 
*  517    if  your  *  Lordships  should  further  find  one  class  of 

professing  Christians  propounding  certain  doctrines 
and  facts  as  forming  the  foundation  and  essence  of  the  gospel 
revealed  by  the  Scriptures,  and  another  class  denying  that 
any  such  doctrines  or  facts  were  revealed  in  the  Bible,  and 
that  those  conflicting  opinions  were  respectively  adopted  by 
such  equal  proportions  of  the  Christian  church  as  to  render 
it  difficult  to  say  that  the  gospel  of  Christ,  even  as  to  essen- 
tial points,  had  any  definite  meaning  generally  acknowledged 
at  that  time ;  in  such  a  case,  indeed,  inasmuch  as  it  would  be 
impossible  to  suppose  that  Lady  Hewley  (whose  obvious 
intention  it  was  to  promote  the  spiritual  welfare  of  others 
by  the  propagation  of  that  fiuth  by  which  alone  they  could 
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be  saved)  could  have  been  indifferent  about  the  doctrines  to 
be  taught,  or  could  have  meant  that  opinions  so  opposite, 
upon  the  essential  truths  to  be  believed,  should  equally  form 
the  objects  of  her  trust;  it  would  become  necessary,  and  in 
that  case  allowable,  to  inquire  to  which  of  these  two  classes 
Lady  Hewley  herself  belonged.  For  as  it  would  then  appear 
that  there  were  two  several  objects,  to  either  of  which  the 
language  of  the  deed  might  be  applied,  but  that  it  could  not 
in  fair  construction  be  applied  to  both,  evidence  would  be 
admissible  to  show  to  which  of  those  objects  it  was  the  inten- 
tion of  Lady  Hewley  that  her  bounty  should  be  confined. 
But  as,  for  the  reasons  which  I  shall  have  to  give  presently, 
in  my  humble  judgment  no  such  difficulty  arises  in  this  case, 
I  do  not  qualify  the  general  answer  which  I  have  already 
given.  When  your  Lordships  shall  have  affixed  the  proper 
meaning  to  the  term  ^^  preachers  of  Christ's  holy  gospel,"  it 
will  remain  to  be  decided  whether  that  description  will  ex- 
tend to  all  the  preachers  of  that  gospel,  or  whether  it 
is- to  be  *  confined  to  any  particular  class.  And  it  has  *  518 
been  supposed  that  the  word  *^  godly  "  was  intended 
by  Lady  Hewley  to  limit  the  selection  of  her  ti-ustees  to 
preachers  dissenting  from  the  Church  of  England,  because  it 
is  said  that  in  Lady  Hewley's  time  the  word  *^  godly  "  had 
acquired  that  limited  sense. 

If  it  could  be  shown  that  the  word  had  been  generally  so 
Jised  and  understood,  I  should  have  acquiesced  in  the  conclu- 
sion suggested  ;  but  the  word  is  in  itself  plain  and  intelligi- 
ble ;  and  we  learn  from  our  translation  of  the  Bible,  by  the 
liturgy  of  the  Church  of  England,  by  the  writings  of  learned 
and  pious  men  of  every  religious  persuasion,  that  it  has  al- 
ways borne  the  same  general  signification  which  it  now  has; 
and  although  it  may  be  true  that  the  words  '*  godly  preachers  " 
were,  about  the  time  in  which  Lady  Hewley  lived,  and  with 
which  she  was  conversant,  appropriated  by  those  who  dis* 
sented  from  the  Church  of  England  to  their  own  ministers, 
yet  even  in  this  peculiar  appropriation  it  was  employed  in  its 
general  and  ordinary  sense,  and  was  intended  to  mark  the 
contrast  alleged  to  exist  in  fact,  in  spiritual  life  and  holy  zeal, 
between  those  who  preached  within  the  church  and  those 
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who  preached  without  it.  But  it  would,  in  my  opinion,  be 
contrary  to  the  rules  of  sound  legal  interpretation  to  allow 
this  partial  application  of  a  term  to  a  particular  class  to  strip 
it  of  the  more  comprehensive  sense  in  which  it  was  generally 
employed.  As  the  same  answer  to  the  admissibility  of  evi- 
dence will  be  found  equally  applicable  to  the  description  of 
the  other  objects  of  Lady  Hewley's  bounty,  both  in  the  deed 
of  1704  and  of  1707, 1  shall  not  fatigue  your  Lordships  by 
*  examining  them  in  detail. 

As  to  the  second  question  propounded  by  your 
*  619  *  Lordships ;  having,  in  my  answer  to  your  Lordships' 
first  question,  declared  my  opinion  that  no  part  of  the 
evidence  is  admissible,  I  hardly  know  in  what  way  I  ought  to 
answer  this  second  question ;  whether  I  should  assume  that 
your  Lordships  require  our  opinions  upon  the  legal  effect  of 
the  evidence  set  out  in  the  proceedings,  or  only  require  from 
each  of  the  Judges  his  opinion  on  the  legal  effect  of  so  much 
of  the  evidence  as  he  may  consider  admissible. 

But  as  in  the  view  which  I  have  taken  of  the  case  the 
result  would  be  the  same  whether  the  evidence  be  admitted 
or  not,  I  may  at  once  answer  this  second  question  by  stating, 
that  in  my  opinion,  under  the  terms  ^^  poor  and  godly  preach- 
ers for  the  time  being  of  Christ's  holy  gospel,"  all  poor  and 
holy  men  who,  at  the  time  of  their  selection  by  the  trustees, 
were  actually  preachers  of  the  gospel,  as  it  was  generally 
received  and  understood  by  English  Protestants  at  the  date 
of  the  deed,  were  proper  objects  of  the  fii*st  trust  of  that  deed, 
whether  they  were  conformists  or  non-conformists,  church- 
men or  dissenters.  I  think  the  trustees  were  confined  to 
select  such  preachers  from  amongst  Protestants,  because  the 
language  of  the  deed  seems  to  be  generally  inapplicable  to 
the  clergy  of  the  Roman  church,  because  the  provision  for  the 
widows  of  such  preachers  points  at  a  class  of  married  clergy, 
and  because  there  are  tenets  of  the  Roman  church  incom- 
patible with  the  doctrines  then  generally  understood  and 
received  by  Christians  in  England  as  constituting  the  gospel 
of  Christ.  I  think  the  trusts  were  not  confined  to  non- 
conformists or  dissenters,  because  the  terms  employed  were 
not  inapplicable  to  poor  and  godly  curates  of  the  Church  of 
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England,  although  the  term  poor  might  seem  to  exelnde 
a  beneficed  clergyman  from  all  paar ticipation  *  in  the  *  520 
benefit  of  the  trusts,  and  because  I  do  not  find  that 
the  word  ^^  godly  "  had  then  acquired  a  meaning  exclusiyely 
applicable  to  dissenters  or  nouH^onformists.  But  I  further 
think,  that  whether  evidence  of  the  fact  of  Lady  Hewley 
being  a  member  of  the  Presbyterian  body,  and  of  the  religious 
opinions  of  that  class  of  Christians,  be  admitted  or  not,  the 
trustees  were  restrained  by  the  terms  of  the  deed  from  select* 
ing  any  preacher  who  taught  as  part  of  the  gospel  of  Christ 
any  doctrines  at  variance  with  the  doctrines  then  generally 
received  and  understood  as  fundamental  and  essential  doc- 
trines of  the  go^)el,  or  who  purposely  or  systematically  sup- 
pressed in  their  preaching  any  of  such  fundamental  and 
essential  truths. 

The  other  descriptive  terms  in  the  deed  of  1704  appear  to 
me  to  be  subject  to  the  same  rules  of  construction.  The 
widows  are  to  be  actually  widows  at  the  time,  —  widows  for 
the  time  being ;  they  are  to  be  godly  women,  and  widows  of 
poor  and  godly  preachers  of  Christ's  holy  gospel.  The  money 
to  be  employed  in  encouraging  preaching  is  confined  to  the 
preaching  of  Christ's  holy  gospel.  The  exhibitions  are  to  be 
for  educating  young  men' designed  for  the  ministry  of  Christ's 
holy  gospel ;  and  although  there  is  not  the  same  express 
reference  to  the  gospel  in  the  last  object  of  the  trusts  of  this 
deed  as  in  the  others,  and  the  objects  are  in  no  way  connected 
with  the  office  of  preaching,  yet  as  they  are  to  be  godly  peiv 
sons,  and  fit  objects  of  Lady  Hewley's  and  the  trustees' 
charity,  the  trust  appears  to  be  so  connected  with  the  former 
descriptions  as  to  require  that  the  objects  should  belong  to 
the  same  class  of  Christians  as  those  already  designated ;  and 
although  the  language  of  the  deed  of  1707  varies  in 
many  respects  from  the  terms  *  employed  in  the  deed  *  521 
of  1704,  yet  as  the  later  deed  is  obviously  in  further^ 
ance  of  the  same  general  purpose,  the  construction  of  the 
later  deed  should  be  as  nearly  as  possible  in  conformity  with 
the  provisions  of  the  former  instrument,  unless  in  the  later 
deed  there  should  be  found  expressions  pointing  to  a  more 
extended  or  more  limited  object. 
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But  it  appears  to  me  the  expressions  in  the  deed  of  1707 
require  the  same  construction  as  that  which  I  have  already 
submitted  to  be  the  proper  construction  of  the  deed  of  1704. 
First,  the  objects  of  this  deed  are  in  terms  required  to  be 
Protestants ;  secondly,  all  the  provisions  are  consistent  with 
their  being  either  churchmen  or  dissenters;  thirdly,  it  was 
obviously  Lady  Hewley's  design  that  they  should  agree  in 
the  fundamental  and  essential  truths  of  the  gospel,  for  such 
only  could  be  expected  to  meet  together  in  social  prayer,  and 
such  only  could  conscientiously  use  Mr.  Bowles's  catechism, 
in  the  sense  which  the  texts  referred  to  seem  to  require. 

With  regard  to  the  third  question  proposed  by  your  Lord- 
ships ;  as  in  my  answer  to  the  first  question  I  have  excluded 
from  the  case  all  evidence  of  Lady  Hewley's  religious  opinions, 
and  as  the  contents  of  the  deed  of  1707  could  only  be  used 
in  the  interpretation  of  the  deed  of  1704  by  showing  what 
Lady  Hewley's  religious  views  were  in  the  later  year,  I  must 
necessarily  hold  that  the  later  deed  cannot  be  referred  to  in 
aid  of  the  construction  of  the  former. 

My  answer  to  the  fourth  and  fifth  questions  has  in  effect 
already  been  given  to  your  Lordships  in  my  answers  to  the 
first  and  second  questions ;  for,  as  I  collect  from  the 
*  522  history  of  the  times  immediately  *  preceding  the  execu- 
tion of  the  deed  of  1704,  in  England  the  body  of  pro- 
fessing Christians  was  divided  into  six  classes;  namely, 
members  of  the  Church  of  England,  members  of  the  Church 
of  Rome,  Presbyterians,  Independents,  Baptists,  and  Unita- 
rians, -*-  for  most  of  the  non-conformists,  if  not  all,  had  at  that 
time  joined  one  or  other  of  the  latter  classes  ;— ^  and  as  I  find 
from  the  articles  and  creeds  of  the  Church  of  England,  from 
the  catechisms  of  the  Presbyterians,  from  the  public  writings 
of  the  historians  and  the  different  controversial  authors  of 
that  day,  including  Baxter  and  others,  —  whose  works  have 
been  cited  as  manifesting  a  more  tolerant  spirit  than  was 
imhappily  common  in  those  times,  — that  all  these  classes  of 
Christians,  except  the  Unitarians,  considered  the  doctrine  of 
the  Trinity  as  one  of  the  great  fundamental  and  essential 
doctrines  of  the  gospel ;  and  when  I  find  the  same  fact  ad- 
mitted by  two  of  the  defendants  in  sermons  produced  as 
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evidence  in  the  cause ;  and  when  I  find,  on  the  other  hand, 
that  the  denial  of  the  doctrine  of  the  Trinity  and  of  the  atone- 
ment formed  the  distinguishing  feature  of  the  Unitarians'  faith, 
and  that  those  who  at  that  time  professed  it  were  but  few ; 
that  they  rejected,  as  unscriptural,  doctrines  which  all  other 
Christians  then  held  to  be  essential  articles  of  the  Christian 
faith  ;  and  that  the  name  of  ^^  Unitarian  "  had  been  assumed 
to  distinguish  them  from  the  rest  of  the  Christian  world,  as 
paying  supreme  worship  to  God  the  Father  only ;  and  when 
I  find  that  at  the  date  of  Lady  Hewley's  deed  those  who 
denied  the  Trinity  were  by  the  legislature  denounced  as 
guilty  of  blasphemy ;  —  I  cannot  come  to  any  other  conclusion 
than  that  Lady  Hewley  did  not  intend  to  include  them  under 
the  description  of  *'  godly  preachers  of  Christ's  holy 
gospel,"  and  consequently  *  not  under  the  other  de-    *  523 
Bcriptions  in  the  deeds  either  of  1704  or  1707  ;  but  that 
the  phrase,  "  preachers  of  Christ's  holy  gospel,"  was  selected 
for  the  purpose  of  excluding  all  who  preached  such  doctrines. 
Your  Lordships  will  observe,  that,  although  I  have  alluded 
to  the  Statute  9  &  10  Will.  8,  c.  82, 1  do  not  rest  my  opinion 
upon  any  assumption  that  the  views  of  the  Unitarians  are 
actually  unscriptural,  because  so  declared  in  that  statute  now 
repealed,  neither  do  I  found  it  upon  any  incapacity  created 
either  by  that  Act  or  the  earlier  statutes  against  non-con- 
formists, nor  on  the  fact  of  the  Unitarians  being  excepted 
out  of  the  Toleration  Act ;  but  that  I  have  merely  used  the 
state  of  the  law  at  the  time,  as  assisting  to  show  what  was 
the   general  understanding  at  that  time   of   the   essential 
doctrines  of  the  gospel,  and  in  what  sense,  therefore.  Lady 
Hewley  used  the  words  in  question.     But  as  it  was  argued 
on  behalf  of  the  defendants,  that  one  phrase  used  by  Lady 
Hewley  in  the  description  of  the  preachers  apd  their  widows 
had  reference  to  those  staj^utes,  and  their  subsequent  repeal, 
I  think  it  right  to  remind  your  Lordships  of  the  manner  in 
which  those  words  are  introduced ;  the  words  I  allude  to  are, 
**  for  the  time  being ; "  and  it  was  supposed  that  they  had 
been  introduced  by  Lady  Hewley  for  the  purpose  of  enabling 
her  trustees  to  extend  the  field  of  her  bounty  as  the  statutory 
prohibition  might  be  withdrawn,  and  as  if  she  had  said  '« all 
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preachers  tolerated  bj  law."    If  the  words  had  been,  ^'  to  all 
godly  preachers  of  Christ's  holy  gospel  for  the  time  being," 
there  would  have  been  more  plausibility  in  the  argument ; 
but  the  words  are,  ^^  preachers  for  the  time  being,"  ^^  widows 
for  the  time  being ; "  that  is,  as  I  understand  them,  as  I  have 
already  said,  preachers  at  the  time  of  their  selection  as 
*  524   objects  of  the  trust ;  not  men  who  *  have  been  preach- 
ers, or  who  may  intend  to  be  preachers ;  but  men  at 
that  time  preachers,  and  women  still  continuing  widows  of 
such  preachers.    As  I  do  not,  therefore,  consider  that  the 
Unitarians  were  excluded  merely  by  their  incapacity  at  the 
time  to  take  the  benefit  of  Lady  Hewley's  trust,  so  I  do  not 
consider  that  the  removal  of  their  incapacities  wiU  bring 
them  within  the  purview  of  the  deed.    I  must,  therefore,  for 
these,  and  for  the  reasons  already  given  in  answering  your 
Lordships'  earlier  questions,  reply  to  the  fourth  and  fifth,  that 
preachers  of  what  is  commonly  called  the  Unitarian  belief 
and  doctrine,  and  their  widows  and  members  of  their  con- 
gregations, and  persons  of  what  is  commonly  called  Unitarian 
belief  and  doctrine,  are  excluded  from  being  objects  of  the 
charities  of  either  of  the  deeds  referred  to  in  those  ques> 
tions. 

As  to  the  sixth  question ;  if  your  Lordships  should  decide 
that  the  language  used  by  Lady  Hewley  is  sufficiently  ex- 
tensive to  include  Unitarians  as  objects  of  her  bounty,  I  am 
of  opinion  that  there  is  nothing  in  the  present  state  of  the 
law  to  prevent  their  partaking  of  the  benefits  thus  provided 
for  them.  For  although  the  repeal  by  the  Statute  53  Geo. 
3,  c.  160,  of  the  incapacities  and  penalties  imposed  by  the 
earlier  statutes  has  not  made  any  difference  as  to  the  truth 
or  error  of  their  tenets,  and  cannot^  in  my  opinion,  reflect 
back  any  light  upon  Lady  Hewley's  intentions  in  1704,  it  has 
removed  the  only  obstacle  that  could  have  intercepted  her 
bounty  if  they  had  been  originally  objects  of  it.  It  is,  in- 
deed, still  blasphemy,  punishable  at  common  law,  scoffingly 
or  irreverently  to  ridicule  or  impugn  the  doctrines  of  the 
Christian  faith,  and  no  one  would  be  allowed  to  give  or  to 
claim  any  pecuniary  encouragement  for  such  pur- 
*  525  pose ;  yet  *  any  man  may,  without  subjecting  himself 
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to  any  penal  conseqnenceSf  sobeily  and  reverently  examine 
and  question  tbe  truth  of  those  doctrines  which  have  been 
assumed  as  essential  to  it.  And  I  am  not  aware  of  any 
impediment  to  the  application  of  any  charitable  fund  for 
the  eacoun^ement  of  such  inquiries* 

Mr.  Justice  Coleridge. — ^I  have  had  considerable  diiB* 
cnlty  in  making  up  my  mind  as  to  the  answer  which  ought 
to  be  given  to  your  Lordships'  first  question ;  and  that  not 
on  account  of  any  doubt  as  to  the  principles  on  which  the 
answer  ought  to  proceed,  but  the  application  of  them  to  the 
description  contained  in  the  deeds  referrad  to.    It  is  unques- 
tionable that  the  object  of  all  exposition  of  written  instru- 
ments must  be  to  ascertain  the  expressed  meaning  or  intention 
of  the  writer,  the  expressed  meaning  being  equivalent  to 
the  intention ;  and  I  believe  the  authorities  to  be  numerous 
and  clear  (too  niunerous  and  clear  to  make  it  convenient  or 
necessary  to  cite  them),  that  where  language  is  used  in  a 
deed  which  in  its  primaty  meaning  is  unambiguous,  and  in 
which  that  meaning  is  not  excluded  by  the  context,  and  is 
sensible   with  reference  to  the  extrinsic   circumstances  in 
which  the  writer  was  placed  at  the  time  of  writing,  such 
primary  meaning  must  be  taken,  conclusively,  to  be  that  in 
which  the  writer  used  it ;  such  meaning,  in  that  case,  con- 
clusively states  the  writer's  intention,  and  no  evidence  is 
receivable  to  show  that  in  fact  the  writer  used  it  in  any 
other  sense,  or  had  any  other  intention.    This  rule,  as  I  state 
it,  requires  perhaps  two  explanatory  observations :  the  first, 
that  if  the  language  be  technical  or  scientific,  and  it  is  used 
in  a  matter  relating  to  the  art  or  science  to  which  it  belongs, 
its  technical  or  scientific  must  be  considered  its  pri- 
mary *  meaning ;   the  second,  that  by  ^'  sensible  with   *  526 
reference  to  the  extrinsic  circiimstances  "  is  not  meant 
that  the  extrinsic  circumstances  make  it  more  or  less  reason- 
able or  probable  is  what  the  writer  should  have  intended ; 
it  is  enough  if  those  circumstances  do  not  exclude  it,  that  is, 
deprive  the  words  of  all  reasonable  application  according  to 
such  primary  meaning. 

This  rule  thus  explained  implies  that  it  is  not  allowable  in 
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the  case  supposed  to  adduce  any  evidence,  however  strong, 
to  prove  an  unexpressed  intention  varying  from  that  which 
the  words  used  import.     This  may  be  open,  no  doubt,  to  the 
remark,  that,  although  we  profess  to  be  exploring  the  inten- 
tion of  the  writer,  we  may  be  led  in  many  cases  to  decide 
contrary  to  what  can  scarcely  be  doubted  to  have  been  the 
intention,  rejecting  evidence  which  may  be  most  satis&ctory 
in  the  particular  instance  to  prove  it.     The  answer  is,  that 
interpreters  have  to  deal  with  the  written  expression  of  the 
writer's  intention,  and  Courts  of  Law  to  carry  into  e£Pect 
what  he  has  written,  not  what,  it  may  be  surmised,  on  how- 
ever probable  grounds,  that  he  intended  only  to  have  written. 
The  rule,  however,  whether  it  be  a  wise  one  or  not,  being 
established,  it  follows  that  a  preliminary  inquiry  to  all  such 
questions  as  that  which  your  Lordships  first  propose  is,  what 
are  the  terms  used  with  reference  to  which  the  extrinsic 
evidence  is  offered  ?    Have  they  primarily  a  clear  unambigu- 
ous meaning  ?    Now  the  words  ''  poor  and  godly  preachers 
of  Christ's  holy  gospel,"  "  poor  and  godly  widows  of  poor 
and  godly  preachers  of  Christ's  holy  gospel,"  "  the  encour^- 
ing  or  promoting  of  the  preaching  of  Christ's  holy  gospel  in 
poor  places,"  appear  to  have  a  clear  primary  sense.    No  ex- 
trinsic circumstances  surrounding  the  writer  of  them, 
*  527    if  they  had  been  used  in  the  present  day,  can  *  be  sup- 
posed, which  would  render  them  insensible  according  to 
that  primary  meaning.     Whatever,  therefore,  might  be  the 
creed  of  the  writer.  Christian  or  not,  of  whatever  denomination 
he  might  be  among  professing  Christians,  he  would  by  these 
words  have  expressed  the  same  intention ;  we  should  have 
had  to  inquire  who  were,  according  to  the  law  of  the  land, 
preachers  of  Christ's  gpspel ;  and  all  who  were  in  that  sense 
preachers  of  it,  and  poor  and  godly,  would  have  been  fit 
objects  of  the  foundress's  bounty. 

In  the  case  supposed,  it  would  have  been,  I  conceive,  wholly 
inadmissible  to  inquire  whether  the  foundress  were  of  this  or 
that  sect,  or  a  member  of  the  Established  Church,  for  the 
purpose  of  inferring  thence  a  greater  or  less  probability  that 
she  had  intended  to  designate  the  members  of  this  or  that 
persuasion  by  these  general  terms ;  you  could  no  more  do 
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this  than  you  could  receive  evidence  of  a  direct  declaration 
by  her  that  she  had  intended  exclusively  to  benefit  the  mem- 
bers of  a  particular  sect ;  in  either  case  the  effect  would  be 
to  narrow  the  meaning  of  the  words  used,  and  so  far  to  vio- 
late the  expressed,  and  which  must  ever  be  taken  to  be  the 
real,  meaning  of  the  writer. 

But  in  proportion  as  we  are  removed  from  the  period  in 
which  an  author  writes,  we  become  less  certain  of  the  mean- 
ing of  the  words  he  uses ;  we  are  not  sure  that  at  that  period 
the  primary  meaning  of  the  words  was  the  same  as  now,  for 
by  the  primary  is  not  meant  the  etymological,  but  that  which 
the  ordinary  usage  of  society  affixes  to  it.  We  are  also 
equally  uncertain  whether  at  that  period  the  words  did  not 
bear  a  technical  or  conventional  sense ;  and  whether  they 
were  not  so  used  by  the  writer.  The  change  which 
the  course  of  events  may  make  in  the  meaning  *  of  a  *  528 
word  might  be  not  inappropriately  instanced  in  the 
.phrase  ^^  Holy  Scriptures; "  no  phrase  perhaps  can  now  be 
cited  of  more  unambiguous  interpretation.  Yet  ^^  search  the 
Scriptures,"  in  the  New  Testament,  does  not  include  their 
most  important  part,  the  New  Testament  itself,  simply  be- 
cause when  used  that  part  had  not  been  written.  But,  to 
come  more  home  to  the  period  to  which  our  attention  must 
be  directed,  no  one  can  be  in  the  least  degree  familiar  with 
the  divines  or  historians  of  the  seventeenth  century  without 
being  aware  of  their  using  a  lai'ge  number  of  common  words 
in  a  different  sense  from  that  in  which  they  are  now  received. 

When,  therefore,  we  are  called  on  to  construe  deeds  of  the 
years  1704  and  1707,  it  seems  to  me  that  we  are  not  only  at 
liberty,  but  are  bound,  to  inquire  what  at  that  time  was  the 
meaning  of  the  phrases  used  in  them ;  not  taking  for  granted, 
because  they  bear  a  certain  clear  meaning  how,  that  they  did 
so  then;  and  we  are  also,  I  conceive,  bound  to  inquire 
whether  at  that  time  they  bore  any  technical  or  scientific 
sense ;  and  if  so,  we  must  judge  from  the  context  whether 
in  the  particular  instance  they  were  used  in  that  sense.  So 
long  as  we  limit  our  reception  of  evidence  to  what  is  legiti- 
mate, for  these  inquiries,  we  do  not  break  in  upon  the  rule 
above  laid  down ;  we  are  not  seeking  to  show  an  intention 
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not  expressed,  but  trying  to  ascertain  the  meaning  of  that 
which  has  been  written.  Now,  the  relators  in  this  case  con- 
tend, in  the  first  place,  that  the  words  in  question  at  the  date 
of  the  deeds  bore  generally,  or  at  least  among  a  large  and 
well-defined  class  of  professing  Christians  in  England,  a  con* 
ventional  meaning  somewhat  narrower  than  we  should  give 
them  in  ordinary  use  at  this  day ;  and,  secondly,  that 

*  529   Lady  Hewley  was  one  of  that  class ;  *  whence  they 

draw  the  inference  that  these  words  used  by  her  on  a 
subject-matter  directly  connected  with  that  in  which  the 
words  bore  that  secondary  meaning,  must  be  taken  to  have 
been  used  in  that  sense.  The  syllogism  in  its  form  is  correct, 
and  the  conclusion  is  relevant ;  its  bearing  on  the  issue  is, 
that  it  shows  the  meaning  of  what  Lady  Hewley  has  written ; 
they  may  therefore,  by  all  legitimate  means,  prove  the  prem- 
ises. I  am  not  aware  that  any  question  has  been  made  as  to 
the  kind  of  evidence  offered  in  support  of  the  first  proposition 
or  major  premise.  The  rules  of  evidence  must  expand  with^ 
the  necessities  of  the  case,  or  the  end  for  which  they  are  es- 
tablished would  be  sacrificed  to  the  means ;  and  accordingly 
it  is  well  known  that  in  what  is  matter  of  history,  and  relates 
to  the  public  at  large,  a  class  of  evidence  has  always  been 
admitted,  such  as  histories  and  chronicles,  which  would  not 
be  received  in  an  issue  upon  a  matter  of  private  right.  Cases 
to  this  effect  are  collected  or  referred  to  by  Mr.  PhiUipps  in 
his  ^*  Law  of  Evidence."  (a)  Among  them  I  may  mention 
particularly  that  this  House,  after  argument,  in  Warren  Hast- 
ings's case,  allowed  the  ^^  History  of  the  Growth  and  Decay 
of  the  Ottoman  Empire,"  by  Prince  Cantemir,  to  be  read, 
to  prove  a  universal  custom  of  the  Mahommedan  religion. 
Evidence,  indeed,  of  this  description  was  read  in  great  abun- 
dance on  the  hearing  of  this  appeal,  by  the  appellants  as  well 
as  respondents,  irregularly  of  course  (and  it  may  be  taken  to 
have  been  by  consent),  as  to  the  time  of  its  introduction,  but 
not  objected  to,  I  believe,  as  inadmissible  in  itself. 

The  stri^le,  indeed,  was  made  upon  the  evidence  ap- 
plicable to  Lady  Hewley  herself;    and    I  fully  concede, 

(o)  YoL  1,  pp.  605,  606  (8th  ed.). 
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*  that  if  it  were  offered  for  the  purpose  of  introducing  '^  580 
words  of  exclusion,  or  any  words,  into  the  deeds  not 
ahready  there,  or  to  raise  an  inference  of  intention  not  ex- 
pressed, it  could  not  properly  have  been  admitted.  But  your 
Lordships'  question  does  not  suppose  any  such  purpose ;  and, 
merely  to  prove  the  minor  premise,  the  syllogism,  that  is,  that 
Lady  Hewley  was  one  of  the  class  by  whom  the  debated 
words  were  commonly  used  in  a  certain  secondary  meaning, 
all  her  acts  bearing  on  that  subject-matter  appear  to  me  prop- 
erly provable.  Under  these  I  include,  or  rather  they  will 
introduce,  the  places  of  worship  she  frequented,  the  divines 
she  followed,  or  with  whom  she  was  in  habits  of  friendship, 
the  conditions  she  imposed  expressly  on  the  objects  of  her 
boimty ;  and  these  will  make  evidence  indirectly  of  what 
discloses  the  nature  of  those  places  of  worship,  the  opinions 
of  those  divines,  their  works,  and  history.  It  may  be  tiiat 
this  opens  an  inconveniently  wide  range  of  inquiry ;  but  if 
the  fact  sought  to  be  proved  is  strictly  conducive  to  the 
proof  of  the  fact  in  issue  in  the  cause,  the  objection  of  irrele- 
vancy does  not  arise,  merely  because  it  is  not  itself  the  fact 
in  issue.  The  extent  of  the  inquiry  grows  out  of  the  nature 
of  the  matter  to  be  inquired  into. 

Viewed  in  the  light  in  which  I  view  this  evidence,  as  well 
that  which  more  directly  applies  to  Lady  Hewley  herself,  as 
that  which  relates  to  her  friends  and  advisers,  the  objection 
as  to  time  does  not  seem  to  me  properly  to  arise.  It  is  said, 
for  example,  how  can  you  expound  a  deed  of  the  year  1704 
by  a  deed  of  the  same  party  in  1707  ?  How  does  an  intent, 
expressed  ever  so  clearly,  in  1707,  conduce  to  prove  an  intent 
existing,  but  unexpressed,  in  1704?  My  answer  is 
(just  observing,  that  if  the  interval  of  time  *  were  very  *  581 
much  shorter,  I  should  think  the  objection  of  equal 
force,  unless  I  could  make  the  two  deeds  parts  of  one  iden- 
tical transaction),  that  the  deed  of  1707  is  not  used  to  intro- 
duce any  thing  into  the  deed  of  1704  not  already  written 
there ;  but  that,  in  order  to  understand  the  language  of  the 
deed  of  1704, 1  am  seeking  to  show  that  Lady  Hewley  was 
one  of  a  large  class  by  whom  certain  words  used  in  that  deed 
were  commonly  used  in  a  particular  sense,  —  the  words,  by 
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the  hypothesis,  being  capable  of  that  meaning.     Now,  in 
order  to  show  her  of  that  class  in  1704,  it  would  be  unrea- 
sonable to  limit  my  proof  to  the  precise  day,  month,  or  year 
of  the  execution ;  there  is  a  presumption  of  consistency  of 
opinion  on  serious,  especially  religious,  questions.    If  I  were 
to  be  called  on,  even  in  a  criminal  proceeding,  to  show  an 
individual  to  have  been  a  Roman  Catholic  on  a  particular 
day,  it  would  not,  I  agree,  be  enough  to  show  him  attending 
the  celebration  of  mass  once  ten  years  before  or  ten  years 
after  the  day,  but  I  might  surely  prove  such  attendance  both 
before  and  after,  and  through  the  whole  course  of  his  life,  in 
order  to  induce  the  reasonable  conclusion  that  he  was  of  that 
faith  on  the  day  in  question ;  and  if  so,  the  objection  taken 
to  each  particular  step  in  the  induction  could  not  be  sustained. 
I  might,  therefore,  prove  the  attendance  once  ten  years  before, 
not  as  the  whole,  but  as  part,  of  a  body  of  evidence ;  and 
thus  it  is,  that  the  deed  of  1707,  and  the  rules  and  orders, 
are  acts  done  by  Lady  Hewley  conducive  (I  do  not  say  with 
what  degree  of  strength),  only  conducive  to  the  proof  of  her 
belonging  to  a  certain  religious  class. 

Again,  on  the  principles  I  have  laid  down,  it  seems  to  me 
that  such  particulars  in  the  evidence  as  the  will  of  Sir 
*  582  John  Hewley,  or  the  funeral  sermon  by  Dr.  *  Colton, 
were  in  strictness  admissible,  not  as  declarations  by 
them  either  of  what  Lady  Hewley  was  or  they  were,  but  as 
acts  done  by  them  showing  what  they  were  with  whom  she 
lived  in  most  confidence,  and  her  belonging  to  whose  class  of 
religionists  may  fairly  be  presumed. 

I  therefore  answer  your  Lordships'  first  question  by  saying, 
that  in  my  opinion  the  extrinsic  evidence  was  admissible,  for 
the  purpose  of  determining  who  are  entitled  under  the  terms 
stated  in  that  question  to  the  benefit  of  Lady  Hewley's  char- 
ity. Of  course  I  must  be  understood  as  speaking  of  the  evi- 
dence in  classes,  and  in  its  more  important  details.  I  do  not 
undertake  to  say  there  may  not  be  some  unimportant  partic- 
ulars in  the  large  mass  received  without  objection  that  may 
not  fall  in  with  the  principles  on  which  I  think  the  general 
body  admissible.  I  may  mention,  as  instances,  such  sentences 
as  are  to  be  found  here  and  there  in  the  depositions  of  wit- 
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nesses  speaking  merely  of  belief  founded  on  tradition  and 
report  of  the  Trinitarian  opinions  of  Lady  Hewley ;  these  do 
not  go  to  the  proof  of  either  of  the  propositions  on  which  this 
case  stands,  in  my  judgment,  and  are  objectionable  therefore 
as  irrelevant,  and  also  as  to  the  foundation  on  which  they 
stand. 

I  take  the  liberty  of  changing  the  order  of  your  Lordships' 
questions,  and  observing  that  in  my  answer  to  the  first  I  have 
incidentally  given  my  answer  to  the  third  of  them ;  I  take  the 
liberty  also  of  throwing  together  my  answers  to  the  second, 
fourth,  and  fifth. 

It  will  be  convenient,  in  the  view  I  take  of  this  ease,  to 
answer  these  three  questions  together.  Considered  with 
reference  to  the  conclusion  to  which  I  have  come 
upon  the  first,  these  become  merely  questions  *  of  *  583 
fact ;  what  inference,  namely,  is  to  be  drawn  from 
admitted  evidence  ?  I  am  not  aware  that  there  can  be  more 
than  four  divisions  of  Christians  who  could  be  conceived  as 
claimants  under  these  deeds,  —  the  Romanists,  the  members  of 
the  Established  Church,  Trinitarian  dissenters,  and  those  who 
deny  the  coequal  and  coetemal  divinity  of  the  second  person  in 
the  Trinity.  Of  these,  neither  the  first  nor  the  second  are  de 
facto  claimants,  and  with  regard  to  the  first  it  is  unnecessary 
to  say  a  word ;  every  particular  in  the  evidence  shows  that  they 
could  not  be  reasonably  included  within  the  objects  of  Lady 
Hewley 's  bounty ;  but  the  evidence  adduced  in  the  cause  has 
partly  for  its  purpose  to  exclude  the  second.  Taken  by 
themselves,  and  understood  in  their  primary  sense,  which  on 
its  face  is  unambiguous,  it  could  not  be  contended  that  there 
were  not  many  among  the  clergy  of  the  Established  Church 
"  poor  and  godly  preachers  of  Christ's  holy  gospel,"  or  that 
there  were  not  among  the  members  of  that  church  persons 
answering  the  other  descriptions  contained  in  the  deed.  It 
is  for  this,  among  other  reasons,  that  the  relators  have,  in  my 
opinion,  been  rightly  admitted  to  prove  that  the  words  in  truth 
are  not  unambiguous,  and  that  they  bore  among  those  of 
whom  Lady  Hewley  was  one  at  the  date  of  the  deeds  a  cer- 
tain secondary  conventional  meaning,  in  which  sense  she  must 
be  taken  to  have  used  them,  and  which  sense  excludes  the 
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Established  Church.  It  is  obvious  that,  aldiough  I  think  the 
relators  rightly  entitled  to  use  that  evidence,  it  by  no  means 
follows  that  I  should  think,  as  a  juryman,  that  they  have 
proved  their  conclusion  ;  and  I  confess  that  this  was  one  of 
the  points  on  which  I  had  and  have  most  difficulty  in  making 
up  my  mind.     The  evidence  on  this  point  is  confined 

*  534   *  to  the  answers  to  the  seventeenth  interrogatory,  and 

I  believe  only  three  witnesses  have  been  examined ;  to 
wit,  Dr.  Pye  Smith,  Mr.  Bennett,  and  Mr.  Walker.  Of  these 
Dr.  Smith  says,  although  he  states  his  belief  that  the  terms 
'^  were  used  by  the  non-conformists  or  Protestant  dissenters 
for  the  purpose  of  describing  or  designating  dissenters  and 
dissenting  ministers,  and  preachers  generally,*'  yet  he  adds 
that  he  cannot  say  *'  whether  they  were  used  for  the  purpose 
of  distinguishing  dissenting  ministers  and  preachers  from 
preachers  of  the  Established  Church,"  concluding,  however, 
with  this,  '^  that  the  said  terms  were  ordinarily  appropriated 
to  dissenting  ministers  and  preachers,  and  by  such  ordinary 
appellation  became,  to  a  considerable  extent,  terms  of  distinc- 
tion between  them  and  the  members  of  the  establishment." 
Mr.  Bennett's  evidence  is  less  qualified,  both  as  to  the  terms 
being  used  as  descriptive  of  dissenters  and  dissenting  minis- 
ters generally,  and  as  distinctive  of  them  from  the  ministers 
of  the  Established  Church.  But  Mr.  Walker's  evidence  bears 
strongly  the  other  way.  He  says,  ^*  the  terms  were  adopted 
and  employed  in  the  conversations,  and  writings,  and  pubU- 
cations  of  the  time  by  religious  persons  "  (not  adding,  of  any 
particular  persuasion),  ^*  to  denote  those  whom  they  regarded 
as  pious,  and  specially  devoted  to  the  service  of  God,  and  by 
others  as  a  cant  term  or  word  of  reproach  principally  against 
dissenters  and  dissenting  ministers  or  preachers,  they  being 
Trinitarians,  and  none  else,  for  the  idea  of  godliness  would 
not  and  could  not  have  been  attached  to  any  but  those  who 
believed  the  doctrine  of  the  Trinity,  and  so  necessarily  em- 
braced all  who  were  Presbyterians,  Congregationalists,  and 

Independents,  or  Particular  Baptists ; "  but  he  adds 

*  535   that  *'  he  is  not  aware  that  the  said  terms  *  were  used 

merely  for  the  purpose  of  distinguishing  dissenting 
ministers  and  preachers  from  preachers  of  the  Established 
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Church,  ministers  in  the  Established  Church  not  being  at  that 
time  so  likely  to  be  so  designated,  though  there  might  have 
been  exceptions ; "  and  he  adds  his  belief,  ^*  that,  in  the  senses 
of  the  phrase  above  mentioned,  some  clergymen  of  the  Estab- 
lished Church  would  have  been  liable  to  it  as  well  as  others." 

It  must  be  admitted  that  this  evidence  is  slight ;  and  I  con- 
£e8s  that  it  does  not  lead  me  to  a  confident  conclusion  that, 
upon  the  received  principles  of  interpretation,  ministers  and 
members  of  the  establishment  are  not  entitled  to  share  in  the 
bounty  of  Lady  Hewley.  Even  this  evidence,  howevegr,  has 
more  strength,  when  considered  with  reference  to  the  Ustory 
of  the  times.  The  feelings  of  irritation  consequent  upon  the 
Act  of  Uniformity  had  hardly  subsided ;  the  spirit  of  party 
(a  term  which  I  use  for  want  of  a  better,  and  in  no  reproach- 
ful sense)  was  still  strong.  It  is  in  the  nature  of  party  to 
adopt  distinctive  appellatives,  while  it  has  always  been  the 
practice  of  the  Established  Church,  I  think,  to  disclaim  them 
for  herself,  especially  such  as  might  seem  to  lay  claim  to  in- 
dividual spiritual  pre-eminence,  rather  than  doctrinal  purity. 
All  these  circumstances  give  the  evidence,  in  my  opinion,  a 
strong  antecedent  probability ;  and  I  therefore  accede,  upon 
the  whole,  to  what  has  been  very  much  taken  for  granted  in 
the  arguments,  that  the  ministers  and  members  of  the  Es- 
tablished Church  are  not  proper  objects  of  the  trusts  of  tiiese 
deeds. 

The  claim  of  those  who  are  commonly  called  Unitarians 
now  remains  to  be  considered ;  for  I  take  it  that  no  one  con- 
tests the  claim  of  Protestant  Trinitarian  dissenters* 
*Now,  with  regard  to  these>  I  might  perhaps  content  *  5S6 
myself  with  stating,  that  I  concur  in  the  opinions  which 
have  been  now  already  expressed  by  one  of  my  learned  broth- 
ers, that  they  are  not  entitled.  But  as  I  may  arrive  at  my 
conclusion  by  a  different  course  of  reasonij]^,  it  is  fit  tliat  I 
should  state  it  shortly.  I  am  by  no  means  prepared  to  say, 
that  even  in  a  Court  of  Law  it  would  not  be  a  just  mode  of  ar- 
gument to  arrive  at  that  conclusion  by  a  the<dogical  examina- 
tion of  the  words  '^  godly  preachers  of  Christ's  holy  gospel ;" 
and  if  it  could  be  shown,  as  I  have  no  doubt  it  could,  that  the 
ministers  of  that  persuasion  do  not  in  very  truth  fall  within 
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that  description,  the  Judge  to  whose  mind  conviction  was 
brought  home  by  that  reasoning  would  be  bound  to  act 
upon  it. 

But  I  feel  at  once  the  unnecessary  painfulness  of  relying 
on  such  an  argument,  and  my  own  incompetence  to  conduct 
such  an  inquiry  with  perfect  certainty  to  myself  or  conviction 
to  others,  that  every  step  I  took  in  it  was  free  from  error.  I 
resort,  therefore,  to  the  safer  course  of  examining  in  what 
sense  Lady  Hewley,  as  one  of  a  certain  clads  of  religionists, 
must  be  taken  to  have  used  the  words  in  question ;  what  was 
the  meaning  of  those  words  in  her  mouth,  and  the  mouths  of 
those  of  whom  she  was  one  ?  Most  ingenious  arguments  were 
used  to  show  that  they  meant  those  Christians,  of  whatever 
faith  as  to  peculiar  doctrines,  who  agreed  in  rejecting  creeds 
and  articles.  I  look  in  vain,  ^n  the  evidence  in  the  cause,  for 
the  slightest  support  to  those  arguments.  On  the  contrary, 
if  the  evidence  of  her  own  acts  be  looked  to,  if  the  acts  of 
her  own  friends  and  class  be  regarded,  if  history  be  resorted 
to,  all  concur  unequivocally  in  showing  that  she  and  they,  so 
far  from  being  indifferent  to  the  holding  to  the  funda- 
*537  mental  articles  of  our  *  faith,  were  zealously  attached 
to  them,  and  deemed  them  as  much  all-important  as 
the  divines  of  the  Established  Church. 

Again,  if  I  look  to  the  words  of  the  deeds,  and  consider 
them  with  reference  to  the  history  of  the  times,  as  to  the 
then  state  of  .what  is  commonly  called  Unitarianism,  I  see  in 
the  former  clear  indications  of  an  intention  to  provide  for 
poor  and  godly  members  of  a  body,  preachers  to  congrega- 
tions, a  succession  contemplated  in  a  ministry  then  in  being 
and  known,  education  provided  for  those  who  were  to  come 
into  it ;  but  history  discloses  that  none  of  these  circumstances 
were  then  applicable  to  this  sect.  I  do  not  think  it  has  been 
shown  that  in  her  day  there  was  a  single  avowed  minister  or 
congregation  of  that  persuasion ;  in  truth  those  who  held  the 
opinions  were  not  only  not  tolerated,  but  as  a  sect  had  scarcely 
attracted  sufficient  notice  by  their  numbers  to  have  become, 
as  it  were,  objects  of  special  legislative  toleration. 

Biit  it  has  been  said  that  though  it  may  be  conceded  that 
the  Unitarians,  as  such,  were  not  specially  present  to  Ladj 
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Hewley's  mind  as  objects  of  her  bounty,  and  although  if  they 
had  been,  yet,  as  not  being  then  tolerated,  they  could  not  by 
law  have  participated  in  it,  still  the  words  she  has  used  are 
large  enough  now  to  comprehend  them  all,  and  that  her 
meaning  was  to  embrace  all  tolerated  Protestant  dissenters, 
and  all  such  as  from  time  to  time  should  become  tolerated ; 
that  the  state  of  the  law  alone  restrained  the  complete  effect- 
uation of  her  intention,  and  that  with  the  removal  of  legal 
restraint,  the  interpretation  of  her  words  expands;  that  if 
legislation  had  taken  an  opposite  course  and  narrowed  the 
limits  of  toleration,  sects  which  are  now  within  her 
bounty  *  would  have  been  excluded,  and  that  by  the  *  538 
same  reasoning,  as  toleration  has  become  more  expan- 
sive, sects  formerly  excluded  may  become  admissible. 

For  the  first  part  of  this  argument  I  can  see  no  foundation 
in  fact.  The  latter,  I  own,  seems  to  me  to  i*est  on  an  obvious 
ffdlacy.  As  to  the  first,  the  only  words  of  a  prospective  nat- 
ure in  the  deeds,  '^  for  the  time  being,"  clearly  have  reference 
to  the  succession  of  individual  objects  or  ministers  of  the 
charity ;  and  to  suppose  in  Lady  Hewley  such  an  intention 
as  above  stated,  is  to  suppose,  in  the  first  place,  a  far-sighted- 
ness of  which  there  is  no  evidence,  and,  in  the  second,  an 
indifference  to  the  faith  of  any  sect  which  might  at  any 
future  time  be  tolerated,  of  which  there  is  abundant  evidence 
in  contradiction.  As  to  the  latter  branch,  it  seems  to  me  to 
confound  intention  in  the  founder  of  a  charity  with  the  car- 
rying out  of  that  intention  into  act.  An  intention  may  have 
become  by  some  statute  illegal ;  the  intention  would  remain 
the  same,,  but  no  Courts  could  then  effectuate  it.  It  is  a 
strange  inference  to  draw  from  this,  that  something  never 
intended  should  be  carried  into  effect,  merely  because,  hav- 
ing been  illegal,  it  has,  after  the  founder's  death,  been  legal- 
ized. Whether,  therefore,  I  look  at  the  language  of  the 
deeds  merely,  or  the  state  of  the  law  at  the  time  of  ,the  exe- 
cution, or  what  the  evidence  and  history  disclose  as  to  Lady 
Hewley  herself  and  the  class  to  which  she  belonged,  each  and 
all  of  these  lead  my  mind  irresistibly  to  the  conclusion,  that 
your  Lordships'  fourth  question  should  be  answered  in  the 
negative.     One  exception,  however,  I  desire  to  make  to  the 
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generality  of  this ;  I  see  no  absolute  necessity  for  applying 

the  reasoning  before  used  to  the  words  **  godly  persons  in 

distress."     In  respect  to  them,  it  seems  to  me  that  the 

*  639    language  of  *  the  deed  is  fuller,  and  leares  the  selec- 

tion of  objects  to  the  discretion  of  the  trustees  and 
managers. 

My  answer  to  the  only  remaining  question  of  your  LfOrd- 
ships,  understanding  it  to  refer,  as  I  do,  to  charitable  foun- 
dations similar  to  Lady  Hewley's,  not  the  same,  is,  that 
ministers  or  private  individuals  of  the  Unitarian  persuasion  are 
not,  in  the  present  state  of  the  law,  disqualified  from  enjoy- 
ing the  benefit  of  any  such.  It  appears  to  me,  in  order  to 
arrive  at  this  conclusion,  not  necessary  to  break  in  upon  any 
of  those  dicta  by  which  Christianity  has  been  declared  parcel 
of  the  common  law,  nor  to  extend  the  operation  of  the  differ- 
ent Tcderation  Acts  beyond  the  literal  meaning  of  their  lan- 
guage. But  Unitarians  profess  to  be  Christians  as  much,  and, 
we  doubt  not,  as  sincerely,  as  Trinitarians ;  and  I  apprehend 
that  there  is  nothing  unlawful  at  common  law  in  reverently 
doubting  or  denying  doctrines  parcel  of  Christianity,  however 
fundamental.  It  would  be  difficult  to  draw  a  line  in  such 
matters  according  to  perfect  orthodoxy,  or  to  define  how  far 
one  might  depart  from  it  in  believing  or  teaching  without 
offending  the  law.  The  only  safe,  and,  as  it  seems  to  me,  prac- 
tical rule,  is  that  which  I  have  pointed  at,  and  which  depends 
on  the  sobriety  and  reverence  and  seriousness  with  which  the 
teaching  or  believing,  however  erroneous,  are  maintained. 

Mr.  Justice  Wiluahs.  —  My  Lords,  the  first  question 
seems  to  me  to  be  so  intimately  connected  with  the  whole 
subject,  and  especially  that  part  of  it  upon  which  your  Lord- 
ships wish  for  any  opinion  from  me,  that  I  shall  endeavour, 
as  well  as  I  am  able,  to  answer  it  so  fully  as  to  make  it 
unnecessary  to  trouble  your  Lordships  at  any  length  upon 
the  subsequent  parts  of  the  case. 

*  540       *  This  question,  then,  whether  the  difficulty  in  an- 

swering it  be  greater  or  less,  admits  at  least  of  being 
very  shortly  stated,  for  it  resolves  itself  into  this, — whether 
the  deed  of  foundation  of  the  year  1704  be  expressed  in  plain, 
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clear,  and  unambiguous  terms  ?  because,  if  it  be,  by  an  un- 
doubted rule  of  law  (if  any  such  there  be),  too  well  known  to 
be  dwelt  upon  for  a  moment,  —  a  rule  applicable  not  to  a 
deed  merely  of  whatever  description,  but  to  every  written 
document,  —  what  is  written  must  be  expounded  by  itself. 
To  those,  therefore,  who  maintain  the  affirmative  of  this  prop- 
osition, and  pursue  it  consistently,  the  answer  is  plain  and 
easy,  that  all  the  extrinsic  evidence  in  this  case  is  utterly  inad- 
missible ;  because,  if  any  be  admissible,  to  draw  the  line,  and 
to  define  at  what  precise  point  the  exclusion  shall  begin,  is 
more  difficult  than  to  hold  that  none  shall  be  admitted  at  all. 
In  tins  view,  therefore,  as  I  have  said,  the  question  admits  of 
an  easy  solution. 

If,  on  the  other  hand,  the  terms  of  the  deed  of  foundation 
be  in  themselves  obscure,  indefinite,  and  ambiguous,  or  be- 
come so  in  the  application  of  them,  it  is  necessary  to  call  in 
aid  extrinsic  evidence  to  arrive  at  the  intention  of  the  founder, 
which  it  is  the  object  in  all  cases  to  effectuate,  if  it  can  be 
done  without  violating  any  known  rule  of  law ;  and  in  my 
humble  judgment  the  deed  in  question  is  of  the  latter  descrip- 
tion.    The  very  extent  to  which  the  words  ^^  pious  and  godly 
preachers  of  Christ's  holy  gospel,"  by  the  supposed  and  alleged 
obvious  meaning  may,  or  I  ought  perhaps  rather  to  say  must, 
be  carried,  raises  a  doubt  in  my  mind  whether  that  could 
have  been  the  meaning  of  Lady  Hewley,  which  meaning,  I 
assume  it  to  be  clear,  it  is  the  object  to  pursue.    The  very 
generality  of  the  language  in  this  case  creates  the  embarrass- 
ment and  the  necessity  of  limitation.    If  the  words 
*  raising  the  question  are  to  be  taken  in  their  ordinary    *  541 
sense,  what  is  there  to  hinder  an  ample  selection  being 
made  (then  or  now)  from  members  of  the  Church  of  England, 
fulfilling  in  every  particular  the  prescribed  requisites  ?    Why 
not  from  amongst  priests  of  the  Roman  Catholic  persuasion  ? 
Is  it  to  be  doubted  that  from  amongst  the  latter  a  selection 
might  be  made  of  *^  poor  and  godly  preachers  of  Christ's  holy 
gospel?"  and  yet  in  the  judgment  of  four  Judges  (two  of 
equity  and  two  of  the  common  law)  these  words  have  re- 
ceived such  an  interpretation  that  in  their  opinion  members 

of  the  Church  of  England  are  excluded ;  and  in  the  aigu- 
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ment  of  this  case  at  the  bar  by  the  learned  counsel  (now  a 
member  of  your  Lordship's  House)  an  opinion  to  the  same 
effect  was  distinctly  expressed.  Moreover,  for  the  same  rea- 
son, as  I  understand,  a  trustee  was,  by  the  judgment  of  the 
Yice-Chancellor,  confirmed  by  the  Lord  Chancellor,  remored. 
A  fortiori,  I  presume,  therefore,  would  Roman  Catholics,  ac- 
cording to  those  judgments  and  that  opinion,  be  so  excluded. 
It  is  not  without  reason,  therefore,  as  I  humUy  conceive, 
that  I  arrive  at  the  conclusion  that  these  words  cannot  be 
construed  in  all  their  generality,  but  must  be  restricted  to 
some  extent ;  and  the  question  is,  how  much,  and  by  what 
means ;  but  before  I  come  to  this,  which  at  once  involves  an 
answer  to  your  Lordships'  first  question,  and  as  it  seems  to 
me  to  most  of  the  others,  it  becomes  necessary  to  state  very 
shortly  for  what  purpose  and  in  what  manner  the  extrinsic 
evidence  is  applicable.  The  will  of  the  founder  is  the  thing 
to  be  ascertained ;  that  I  assume  throughout  to  be  without 
dispute ;  and  in  an  endeavour  to  arrive  at  that,  the  meaning 
of  particular  expressions  not  generally  or  in  the  abstract,  but 

the  meaning  of  those  expressions  as  used  in  the  deed 
*  542    of  foundation,  is  the  *  proper  subject  of  inquiry, — in 

what  sense  she  (the  founder)  used  them ;  and  upon 
this  point  (ascertaining  the  meaning  of  a  deed)  the  circum- 
stances of  the  party  making  it  at  that  time  (the  time  of  mak- 
ing) are  admissible  generally ;  and  in  this  particular  case  the 
reason  why  I  consider  the  extrinsic  evidence  admissible  at  all 
is,  that  it  has  a  tendency  to  show  the  Btatu$  (if  I  may  be 
allowed  the  expression)  of  Lady  Hewley  as  to  religious  opin- 
ions, and  therefrom  to  lead  to  some  inference  (no  matter 
whether  more  or  less,  that  regards  only  the  effects)  as  to 
the  sense  in  which  she  employed  the  words  which  I  have 
already  said  are  in  my  opinion  indefinite  and  ambiguous. 
That  9tatu8  (if  so  it  may  be  called)  is  in  truth  a  matter  of 
fact,  to  be  determined  like  any  other  by  evidence  applicable 
to  it,  —  evidence  varying  of  course  in  each  case  according  to 
the  nature  of  the  iaet  to  be  established,  but  still  a  matter 
of  evi<itenoe. 

I  wiU,  with  your  Lordship's  permission,  endeavour  to  illus- 
trate my  meaning  by  reference  to  the  deed  of  the  year  1707, 
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as  to  which  a  distinct  question  (the  third)  is  proposed.  If 
the  language  of  the  earlier  deed,  of  1704,  had  not  been  uncer- 
tain, as  I  think  it  is,  the  latter  deed,  of  1707,  would,  in  my 
opinion,  have  been  as  inadmissible  as  any  deed  executed  by 
any  other  person  a  century  before  or  after;  but  with  the 
object  and  for  the  purpose  before  explained,  I  think  that  the 
whole  is  admissible,  though  it  may  be  (but  this  to  the  point 
of  admissibility  is  immaterial)  that  the  rules  and  regulations 
respecting  the  almshouses  by  virtue  and  in  pursuance  of  the 
deed  of  1707,  have  the  most  direct  and  immediate  bearing 
upon  the  question.  I  will  here  add,  that  I  understood  the 
same  learned  counsel  to  wham  I  have  before  alluded  to 
consider  the  second  deed  as  admissible  in  the  view  I  am 


*  On  the  remainder  of  this  question  I  beg  leave  to  *  54^ 
answer  generally  (for  I  do  not  consider  that  your 
Lordships  expect  a  detailed  examination  of  the  whole),  that, 
consistently  with  the  view  upon  which  I  consider  any  of  the 
evidence  admissible,  I  am  not  aware  of  any  which  ought  to 
be  rejected,  whatever  amount  of  inference  may  in  your  Lord- 
ships' judgment  be  deducible  therefrom. 

That  such  evidence  is  for  such  a  purpose  admissible  in  the 
ease  of  written  instruments,  is  well  known.  I  will  advert  to 
one  or  two  out  of  the  nimierous  instances,  which  might  easily 
be  adduced.  It  might  have  been  supposed  d  priori  that  tl^ 
words,  ^*  departing  with  convoy,''  applied  to  a  ship  setting 
sail  from  England,  had  no  very  mysterious  or  doubtful  mean- 
ing ;  yet  in  an  action  upon  a  policy  of  insurance  from  London 
to  the  East  Indies,  with  a  warranty  that  the  ship  should 
^  depart  with  ccmvoy,"  proof  was  admitted  to  show  that  by  the 
custom  of  merchants  that  meant  ^  depart  from  the  Downs," 
or  in  other  words  that  the  parties  so  used  them.  Leihulier'^ 
Came,  (a)  If  certainty  can  be  affirmed  of  any  thing,  it  surely 
may  respecting  number  and  quantity,  and  the  terms  applica- 
ble thereto.  But  in  an  action  of  covenant  on  a  lease  to  leave 
at  tbe  end  of  the  term  10,000  rabbits  on  a  warren,  evidence 
was  admitted  to  show  that  in  that  part  of  the  country  1000 

(a)  Salk.  448. 
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rabbits  did  not  mean  ten  hundred  but  twelve.  Smith  y.  TFt/- 
9on.  (a)  So  in  oovenant  on  a  lease  to  get  all  the  coals  lying 
under  certain  closes  not  below  the  level  of  the  bottom  of  the 
mine,  proof  was  admitted  to  show  the  sense  of  level  among^st 
miners,  and  that  it  might  mean  a  line  above  or  below  the 
horizontal  depth  of  the  bottom  of  the  mine.     Clayton 

*  544    V.  Qreffson.  (6)    *  In  all  these  cases  the  evidence  was 

admitted  to  show  in  what  sense  parties  used  woids, 
apparently  rather  more  intelligible  and  precise  than  the  words 
under  consideration  before  your  Lordships. 

I  will  observe,  in  conclusion  (though,  where  the  question 
of  admissibility  is  distinctly  proposed,  that  I  am  aware  must 
not  be  reUed  upon),  that  the  whole  evidence  in  this  case  has 
been  three  times  fully  canvassed  and  discussed  without  any 
apparent  opposition. 

In  answer  to  the  second  question,  I  think  that  non- 
conformist ministers,  to  whom  the  description  of  *^  godly 
preachers  of  Christ's  holy  gospel "  can  be  properly  applied, 
and  persons  of  their  persuasion,  are  the  proper  objects. 

To  the  fourth  question  I  beg  leave  to  answer,  that,  under- 
standing as  I  do  the  langui^e  of  the  foundation  deed,  and 
the  belief  and  doctrine  which  I  collect  to  be  attributed  to  the 
Unitarians  (though  upon  this,  not  being  in  any  degree  a 
legal  question,  I  speak  with  great  uncertainty),  I  think  they 
are  excluded  from  being  objects  of  the  charities  of  that  deed. 

I  would  make  the  like  answer  to  the  fifth  question. 

In  answer  to  the  sixth  question,  it  is  sufficient  to  say  that 
it  seems  to  me  that  it  was  the  intention  of  Lady  Hewley  to 
benefit  persons  of  a  particular  belief  and  doctrine,  and  that 
therefore  any  change  in  the  law  as  to  penalties  and  disabil- 
ities, or  the  removal  of  them,  provided  the  belief  and  doctrine 
be  not  within  such  her  intention,  should  make  no  difference. 

If  the  question  be,  whether  if,  hereafter,  by  any  deed  of 
foundation,  similar  to  that  of  Lady  Hewley 's,  Unita- 

*  545    rians  were  so  described  as  to  come  within  the  *  lan- 

guage of  such  deed,  there  be  now  any  thing  to  inca- 
pacitate them  ?  my  answer  is,  that  I  think  not. 

(a)  S  B.  &  Ad.  728.  (ft)  4  N.  &  M.  S02. 
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Mb.  Baron  Gurnet.  —  In  answering  the  questions  pro- 
pounded bj  your  Lordships,  I  will  take  together  the  first  and 
second.  In  carrying  into  execution  a  trust  of  this  descrip- 
tioQ  (contained  in  those  questions),  the  first  object  must  be 
to  ascertain  the  intention  of  the  founder.  If  the  founder  has 
expressed  his  or  her  intention  in  clear  and  unambiguous  Ian* 
guj^e  there  is  no  necessity  for  resorting  to  extrinsic  evidence ; 
but  if  the  language  has,  by  lapse  of  time  and  change  of  cir- 
cumstances, become  obscure,  I  think  that  extrinsic  evidence 
may  be  resorted  to. 

Although  the  term  *^  godly  "  is  too  plain  to  be  misunder- 
stood, for  we  have  only  to  have  recourse  to  our  Bible  and  our 
Prayer-book  to  show  in  what  sense  it  is  used,  yet  the  phrase- 
ology employed  in  describing  the  first  and  principal  object  of 
the  founder's  bounty,  *^  poor  and  godly  preachers  of  Christ's 
holy  gospel,''  appears  to  me  not  'to  be  at  the  present  time  in 
that  general  use  which  enables  the  reader  of  the  deed  to 
ascertain  with  precision  the  sense  and  meaning  of  the  founder 
(except  as  it  may  be  collected  from  the  state  of  the  law  at 
that  time,  which  is  another  consideration).  If  the  founder 
was  connected  with  a  reUgious  party,  by  which  this  phrase- 
ology was  employed  in  a  certain  sense,  I  think  that  it  is 
admissible  to  inquire  what  was  that  party,  and  in  what  sense 
they  used  this  phraseology ;  and  if  it  can  be  ascertained  in 
what  particular  sense  the  term  ^^  godly  preachers  of  Christ's 
holy  gospel "  was  used,  that  may  assist  in  ascertaining  the 
meaning  of  the  term  *^  godly  "  in  other  parts  of  the  deeds. 

There  are  parts  of  these  deeds,  and  of  the  rules  and 
*  regulations  for  the  hospital,  from  which  I  think  it  *  546 
may  be  inferred  that  Lady  Hewley  was  not  a  member 
of  the  Church  of  England,  and  that  she  did  not  by  the  term 
^^  godly  preachers  of  Christ's  holy  gospel  "  intend  clergymen 
of  the  Church  of  England  to  be  the  objects  of  her  bounty. 
The  term  ^*  preachers  "  is  not  one  which  is  applied  to  clergy- 
men of  the  Church  of  Ei^land.  Another  provision  is  for  the 
preaching  of  Christ's  holy  gospel  in  such  poor  places  as  the 
trustees  shall  think  fit.  The  provisions  for  the  alms-people ; 
their  qualifications  to  be  nine  poor  widows  or  unmarried  per- 
sons of  a  certain  age,  and  a  tenth  person,  who  is  to  be  a  sober, 
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discreet,  and  pioas  poor  person,  who  may  be  fit  to  pray  dafly, 
twice  a  day,  with  the  rest  of  the  poor  in  the  almshouse,  if 
such  a  man  can  conveniently  be  found.  There  is  no  direction 
for  any  form  of  prayer,  and  I  think  it  must  be  undentood  to 
speak  of  extemporary  prayer.  The  alms-people  are  to  attend 
some  Protestant  place  of  worship ;  and  they  aare  to  be  such  as 
can  repeat  by  heart  the  Lord's  prayer,  the  creed,  the  com- 
mandments, and  (not  the  Church  catechism,  bat)  the  cate- 
chism of  Mr.  Edward  Bowles,  who  is  admitted,  in  the  answer 
of  Mr.  Wellbeloved,  to  have  been  a  person  of  note  in  his  day, 
to  have  resided  at  York,  and  with  whom  Lady  Hewley  in  the 
early  part  of  her  life  had  been  acquainted.  All  these  pro- 
visions combined  appear  to  me  to  indicate  a  foundation  not 
for  ministers  and  members  of  the  Church  of  England^  but  for 
ministers  and  other  persons  who  were  Protestant  dissenters. 

Still  I  think  it  is  allowable  to  throw  further  light  upon  the 

intentions  of  the  founder,  if  that  can  be  done  by  evidence 

respecting  herself  and  the  particular  religious  party 

*  547   with  which  she  was  connected,  and,  if  *  the  phraseology 

of  the  deed  was  that  which  was  in  use  in  that  party,  to 
ascertain  the  sense  in  which  it  was  used.  We  do  not  require 
any  evidence  to  inform  us  that  there  did  exist  at  the  time  of 
these  deeds  a  large  religious  party  denominated  Protestant 
dissenters.  I  think  that  it  is  a  legitimate  inquiry  whether 
Lady  Hewley  belonged  to  that  party,  and  whether  this  was 
the  phraseology  of  tiiat  party,  and  in  what  sense  it  was  used, 
to  what  description  of  persons  these  terms  were  applied. 

It  is  in  evidence,  and  it  is  uncontradicted,  that  the  terms 
**  godly  ministers,"  "  godly  preacherb^"  and  *'  godly  persons,** 
were  in  common  use  by  Protestant  dissenters  ci  that  time  as 
applied  to  their  ministers  and  preachers  and  members  who 
were  considered  to  be  devoted  to  religion ;  there  is  no  evi- 
dence that  at  that  time  this  phraseology  was  employed  to 
designate  any  other  descripticm  of  persons ;  there  is  further 
evidence  that  Lady  Hewley  was  a  Pretestant  disbenter,  and 
I  think  that  she  must  be  considered  as  sincerely  attached  to 
the  party  of  which  she  was  a  member ;  that  she  was  zealously 
affected  to  religion  itself  is  evident.  Piety  and  benevolence 
pervade  the  whole  of  the  dispositions  of  her  deeds. 
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I  think  tbftt  it  is  further  allowable  to  Bhow,  by  extrinsic  evi- 
dence, what  description  of  persons  could  not  have  been,  and 
what  descriptioii  of  persons  must  have  been,  the  objects  of 
Lady  Hewley's  bounty ;  and  here  it  is  difficult,  if  not  impos- 
sible, to  distinguish  between  evidence  and  history ;  they  run 
into  each  other,  and  they  both  concur.  We  learn  equally 
from  the  evidence  and  from  history,  that  at  that  time  there 
did  exist,  as  thore  do  now,  three  denominations  of  Protestant 
dissenters,  Presbyterian,  Independent  (or  Congrega- 
tional), and  Baptist;  that  at  that  time  all  *  the  three  *  548 
were  partakers  of  one  common  faith  on  those  great 
points  of  doctrine  which  theologians  have  generally  considered 
as  fundamental  (for  the  only  difference  which  existed  was  that 
of  infant  baptism),  and  that  those  doctrines  which  were  so 
generally  received  were  irreconcilable  with  the  fsith  of  those 
who  are  now  commonly  denominated  Unitarians.  There  is 
no  trace  in  the  evidence,  neither  is  there  any  in  history  or 
biography,  of  any  minister  or  preacher  of  any  congregation  of 
Protestant  dissenters  in  England  who  professed  a  belief  in  the 
doctrines  of  Unitarianism  until  nearly,  if  not  quite,  half  a 
century  after  the  execution  of  these  deeds. 

In  the  aigument  at  your  Lordships'  bar  the  learned  counsel 
took  a  wide  range  of  theological  and  historical  discussion.  It 
was  contended  that  Lady  Hewley  being  of  the  denomination 
called  Presbyterian,  she  must  be  considered  as  averse  from 
subscription  to  a  test,  because  that  was  the  prevalent  opinion 
among  Presbyterians  at  that  period.  If  that  was  so  respect- 
ing the  denomination  of  Presbyterians,  it  is  remarkable  that 
it  is  the  only  point  in  which  Lady  Hewley  appears  to  have 
differed  from  them,  for  by  prescribing  the  use  of  Bowles's 
catechism  she  manifested  her  opinion  of  the  propriety  of  sub- 
scription to  a  test,  for  it  is  trifling  to  imagine  that  she  pre- 
scribed the  use  of  it  as  an  exercise  of  memory  and  not  as  a 
declaration  of  faith.  It  was  further  contended,  that  she  could 
never  have  intended  to  have  benefited  the  members  of  the 
sect  of  Independents  by  her  bounty,  because  between  the 
Independents  and  the  Presbyterians  there  had  been  fierce 
contentions  upon  the  subject  of  chui  ch  government,  the  Pres- 
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byterians  having  held  with  government  by  a  presbytery,  and 
the  Independents,  the  independence  of  every  separate 

•  549    congregation  •  of  which  their  body  was  composed. 

The  learned  counsel  who  used  this  argument  did  not, 
I  think,  advert  very  correctly  to  the  history  of  the  times. 
Between  the  time  of  those  differences  and  the  execution  of 
these  deeds,  half  a  century  had  elapsed,  which  teemed  with 
important  events.  The  contentions  upon  the  subject  of 
church  government,  which  divided  the  Presbyterians  and 
Independents,  and  inflamed  them  against  each  other,  existed 
during  the  latter  part  of  the  reign  of  Charles  the  First,  and 
during  the  time  of  the  Commonwealth.  Each  was  then 
struggling  for  ascendancy.  After  the  passing  of  the  Act  of 
Uniformity,  when  the  Presbjrterians  had  failed  in  obtaining  a 
comprehension  with  the  Church  of  England,  and  when  all 
Protestant  dissenters  had  failed  in  obtaining  toleration,  they 
were  all  made  subject  to  the  same  severe  laws ;  they  became 
all  sufferers  in  the  same  cause ;  many  of  them  were  fellow* 
prisoners  in  the  same  gaols ;  they  learned  to  know  each  other 
better,  and  to  love  each  other  more ;  they  learned  to  think  less 
of  the  points  of  difference,  and  more  of  the  points  of  agree- 
ment. When  the  Revolution  had  been  accomplished,  and  the 
Toleration  Act  passed,  they  received  one  and  the  same  protec- 
tion, on  condition  of  subscribing  the  thirty-nine  articles  of  the 
Church  of  England,  with  the  exception  of  those  which  related 
to  church  discipline  and  infant  baptism ;  and  from  that  time 
there  is  not  a  trace  of  those  differences  upon  church  govern- 
ment which  had  divided  them  so  widely  in  the  times  to  which 
I  have  adverted.  The  Presbyterians,  indeed,  although  they 
retained  the  name  of  Presbyterians,  became  substantially 
Independents.    They  did  not  subject  themselves  to  the  rule 

of  any  presbyteiy  (as  the  Presbjrterians  of  Scotland, 

*  550   with  whom  they  had  *  at  one  time  united  themselves, 

still  do) ;  their  congregations  became,  and  were,  and 
remain,  each  independent  of  every  other  ;  and  to  this  day  this 
is  the  case  with  all  congregations  of  Protestant  dissenters. 
At  the  time  of  the  execution  of  these  deeds  the  three  denomi- 
nations of  Prot'Cstant  dissenters  were  united,  as  I  have  said 
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before,  in  one  common  faith ;  and  that  was,  so  far  as  the 
doctrines  in  question  were  concerned,  the  same  as  the  Church 
of  England. 

The  answer,  therefore,  which  I  humbly  give  to  the  first 
and  second  questions,  is,  that  that  part  of  the  evidence  ad- 
duced in  this  cause  which  goes  to  show  the  existence  of  a 
religious  party  by  which  this  phraseology  was  used,  and  the 
manner  in  which  it  was  used,  and  that  Lady  Hewley  was  a 
member  of  that  party,  is  admissible,  for  the  purpose  of  .deter- 
mining who  are  the  persons  entitled,  under  the  descriptions 
in  these  deeds,  and  that  the  persons  described  are  ministers, 
congregations,  and  pious  persons  who  are  Protestant  dis- 
senters, and  not  Unitarians. 

As  to  the  third  question  propounded  by  your  Lordships ; 
I  do  not  think  that  it]  is  necessary  to  refer  to  the  provisions 
of  the  deed  of  1707  for  the  purpose  of  putting  a  construction 
upon  the  deed  of  1704 ;  but  if  it  were  necessary,  I  should 
think  that  they  may  be  referred  to,  as  it  appears  to  me  that 
the  deed  of  1707  is  neither  more  nor  less  than  the  completion 
of  the  plan  of  Lady  Hewley  for  the  application  of  her  prop- 
erty to  pious  uses.  I  consider  the  whole  as  one  transaction. 
The  persons  who  were  to  carry  into  execution  the  trusts  of 
the  deed  of  1707  were  the  same,  with  the  addition  of  subor- 
dinate trustees.  The  deed  conveys  a  hospital,  then  *^  recentiy 
erected,"  and  which  probably  was  in  contemplation  at 
the  time  *  of  the  execution  of  the  deed  of  1704,  if  not  *  651 
then  commenced. 

On  the  fourth  question,  *<  Whether,  upon  the  true  con- 
struction of  the  deed  of  1704,  ministers  or  preachers  of  what 
is  called  Unitarian  belief  and  doctrine  are  excluded ; "  I 
am  of  opinion  that  they  are  excluded  (not  on  account  of  any 
opinion  of  my  own  respecting  the  soundness  or  unsoundness 
of  their  belief  and  doctrine,  for  I  utterly  disclaim  founding 
my  judgment  on  any  such  basis,  but)  on  account  of  the  state 
of  the  law  at  the  time  this  charity  was  founded. 

The  Act  of  Toleration  by  the  17th  section  provides,  that 
neither  this  Act,  nor  any  clause,  article,  or  thing  herein  con- 
tained, shall  extend  to  give  any  ease,  benefit,  or  advantage  to 
any  papist  or  popish  recusant,  or  any  person  that  shall  deny 
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in  his  preaching  or  writing  the  doctrine  of  the  Ueased  Trinity 
as  it  is  declared  in  the  aforesaid  articles  of  religion  (the  thirty- 
nine  articles  of  the  Church  of  England) :  and  the  Statute 
9th  &  10th  of  Will.  8,  c.  82,  enacts  thAt  if  any  person,  haying 
been  educated  in  or  at  any  time  having  made  profession  of 
the  Christian  religion  within  this  realm,  shall  by  writing, 
printing,  teaching,  or  advised  speakii^,  deny  any  one  of  the 
persons  of  the  holy  Trinity  to  be  God,  and  shall  upon  in- 
dictment or  information  be  thereof  lawfully  ocmvicted,  such 
person  shall,  for  the  first  offence,  be  incapacitated  for  office, 
and  if  a  second  time  convicted,  in  addition  to  civil  incapaci- 
ties, AslOl  suffer  imprisonment  for  three  years.  So  the  law 
stood  when  these  deeds  were  executed. 

There  is  nothing  in  the  deeds  which  gives  the  least  coun- 
tenance to  the  supposition  that  Lady  Hewley  intended  to 
give  to  persons  who  could  not  legally  receive.  Preach- 
*  562  ers  of  Unitarian  belief  and  doctrine,  *  if  there  had 
been  any  such  at  the  time  (which  there  were  not), 
would  n^  have  been  tolerated,  and  could  not  in  my  opinion 
have  been  the  objects  of  Lady  Hewley*s  bounty.  The  ob- 
jects of  her  bounty  I  consider  to  be,  such  Protestant  dissent- 
ing preachers  as  were  at  that  time  within  the  protection  of 
the  Toleration  Act.  It  would  be  most  extravagant  to  suppose 
that  Lady  Hewley,  by  her  description  of  ^^  godly  preacdiers  of 
Christ's  holy  gospel,"  meant  to  describe  persons  who  were 
oonsidered  by  the  law  at  that  time  as  guilty  of  blasphemy. 

The  fifth  question  propounded  by  your  Lordships  is  the 
same,  as  to  the  deed  of  1707. 

I  am  of  opinion  that  persons  of  Unitarian  belief  and  doo- 
trine  are  excluded  from  bring  objects  of  the  charities  of  these 
deeds.  The  rules  and  regulations  established  by  Lady  Hew- 
ley require  that  the  alms-people  shall  be  able  to  repeat  by 
heart  (which  I  understand  to  mean  to  repeat  believingly)  the 
Lord's  pi*ayer,  the  commandments,  the  creed,  and  Bowles's 
catechism.  Bowles's  catechism  is  inoonsistent  with  tbe  belief 
and  doctrine  of  the  Unitarians. 

It  has,  however,  been  contended,  that  however  incapable 
persons  of  Unitarian  belief  and  doctrine  were  at  the  time  of 
the  execution  of  these  deeds,  yet  as  the  law  now  stands  they 
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are  not  incapacitated,  and  that  it  is  all  in  the  discretion  of 
the  trustees.  The  statutes  which  hare  passed  since  are  the 
19th  of  Geo.  S,  c.  44,  and  the  5gd  of  Geo.  8,  c.  160.  By  the 
19th  Geo.  8,  the  legislature  relaxed  the  terms  of  subscription 
for  Protestant  dissenting  mimsters:  instead  of  subscribing 
the  articles  of  the  Church  of  England,  they  were  allowed  to 
subscribe  a  general  declaration  of  their  belief  that  the  Script- 
ures of  the  Old  and  New  Testament,  as  commonly 
received  among  Protestant  *  churches,  contain  the  *658 
reyealed  will  of  God,  and  that  they  receive  the  same 
as  the  rule  of  their  doctrine  and  practice ;  and  on  subscribing 
this  declaration  they  became  entitled  to  all  the  exempticms, 
benefits,  privileges,  and  advantages  granted  to  Protestant 
dissenting  ministers  by  the  Toleration  Act.  But  this  statute 
left  the  exception  of  those  who  denied  the  doctrine  of  the 
Trinity  unrepealed ;  this  exception,  however,  and  the  penal 
enactment  in  the  9th  &  10th  of  Will.  8,  have  both  been  re- 
pealed by  the  19th  of  Geo.  8,  and  the  law  as  respeotiug  all 
Protestant  dissenters  is  now  the  same. 

I  cannot  see  how  this  remova]  of  incapacity  for  taking  the 
benefit  of  such  charities  as  may  now  be  founded  for  their 
benefit  can  make  them  the  objects  of  a  charity  which  was  not 
founded  for  their  benefit,  and  which  could  not  then  legally  be 
founded  for  their  benefit.  I  think  the  investing  of  the  trus- 
tees with  the  power  of  applying  this  trust  to  the  promotion  of 
Unitarian  worship  would  be  the  greatest  possible  perversion 
of  the  trust. 

I  have  always  considered  the  intentiou  of  the  founder  to  be 
the  principle  to  be  established,  —  the  rule  to  be  abided  by ; 
and  I  think  the  language  of  Lord  Chancellor  Eldon,  in  The 
Attorney-  General  v.  Pearson^  (a)  gives  the  rule  very  distinctly. 
The  information  in  that  case  was  filed  in  the  year  1817,  — 
four  years  after  the  Act  of  the  53d  of  Geo.  8  had  passed,  — 
for  the  purpose  of  removing  the  trustees  of  a  meeting-house, 
the  foundation  deed  of  which  was  dated  in  1701,  and  the  pur- 
pose declared  was  the  most  general  possible,  ^^  for  the  worship 
and  service  of  God."  In  process  of  time  the  trustees  had  be- 
come Unitarian,  and  the  counsel  >:or  those  trustees  urged 

(a)  8  Meriv.  858  ;  aee  p.  410. 
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*  554  the  same  *  arguments  that  have  been  urged  at  your  Lord- 

ships' bar,  that  whatever  disabilities  might  have  exbted 
at  the  time  when  the  meeting-house  was  founded,  they  were 
removed  by  the  Statute  of  53  Oteo.  3,  that  all  was  left  to  the 
discretion  of  the  trustees,  and  that  the  trustees  were  at  liberty 
to  make  use  of  the  meeting-house  for  the  purpose  of  teaching 
the  doctrines  of  the  Unitarians.  Lord  Eldon  says :  *^  From 
these  deeds  I  can  collect  that  the  founders  were  Protestant 
dissenters,  and  thence  presume  that  their  object  was  the  Prot- 
estant dissenting  worship.  But  I  have  nothing  to  inform  me 
what  species  of  doctrine  this  institution  was  intended  to  main- 
tain, except  as  I  may  infer  from  a  provision  for  the  case  of  any 
future  law  prohibiting  the  worship  intended  to  be  established, 
from  which  it  appears  that  the  founders  meant  to  establish 
an  institution  which  was  not  then  contrary  to  the  law,  and 
that  they  did  not  mean  to  invest  in  the  trustees  any  right  to 
vary  the  system  or  plan  of  doctrinal  teaching  which  was  to  be 
maintained  in  this  meeting-house,  according  to  their  own  dis- 
cretion. I  think  that  it  would  be  doing  violence  to  all  the 
principles  of  construction  upon  which  we  act,  to  understand 
the  clause  investing  the  trustees  with  power  of  making  orders 
from  time  to  time,  as  meaning  that  the  trustees  should  have 
power  to  convert  the  meeting-house  whenever  they  thoi^ht 
proper  to  a  meeting-house  of  a  different  description,  and  for 
teaching  different  doctrines  from  those  of  the  persons  who 
founded  it.'' 

The  sixth  question  is,  ^^  Whether  such  ministers,  preachers, 
widows,  and  persons  are  in  the  present  state  of  the  law  in- 
capable of  partaking  of  such  charities,  or  any  and  which  of 
them."  I  am  of  opinion,  and  in  that  I  believe  we  all  concur, 
that  they  are  not  incapable. 

*  555       *  Mb.  Babon  Parke.  —  Before  I  answer  the  first  of 

your  Lordships'  questions,  I  wish  to  premise,  that  I 
conceive  it  to  be  perfectly  clear,  that  in  determining  who  are 
entitled  to  the  benefit  of  a  charity  by  virtue  of  a  deed  or  will, 
precisely  the  same  rules  are  to  be  followed  as  to  the  admission 
of  extrinsic  evidence,  as  in  construing  any  other  deed  or  wilL 
The  intent  of  the  founder  is  to  be  ascertained  from  the  mean- 
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ing  of  the  words  in  the  instrument  of  foundation  alone,  with 
the  aid  of  such  extrinsic  evidence  as  the  law  permits  to  be 
used,  in  order  to  enable  a  Court  to  discover  the  meaning  of 
the  terms  of  any  written  instrument,  and  to  apply  them  to  the 
facts.  Whether  the  instrument  constitutes  a  trust  for  chari- 
table purposes,  and  those  either  of  a  religious  nature  or  not,  or 
is  executed  for  some  private  object  of  the  parties  to  the  deed, 
the  extrinsic  evidence  admitted  in  order  to  construe  it  must 
be  subject  to  the  same  rules,  and  confined  within  the  same 
limits. 

Thid  being  assumed,  as  a  matter  which  cannot  be  contro- 
verted, I  apprehend  that  there  are  two  descriptions  of  evidence 
(the  only  two  which  bear  upon  the  subject  of  the  present 
inquiry),  and  which  are  clearly  admissible  in  every  case  for 
the  purpose  of  enabling  a  Court  to  construe  any  written  in- 
strument, and  to  apply  it  practically.  In  the  first  place,  there 
is  no  doubt  that  not  only  where  the  language  of  the  instru- 
ment is  such  as  the  Court  does  not  understand,  it  is  compe- 
tent to  receive  evidence  of  the  proper  meaning  of  that  language, 
as  when  it  is  written  in  a  foreign  tongue ;  but  it  is  also  com- 
petent, where  technical  words  or  peculiar  terms,  or  indeed  any 
expressions  are  used,  which  at  the  time  the  instrument  was 
written  had  acquired  an  appropriate  meaning,  either  gener- 
ally or  by  local  usage,  or  amongst  particular  classes. 
*  The  authorities  in  support  of  this  position  are,  The  *  556 
Attorney "Q-eneral  v.  The  Plate  Q-laaa  Company^  (a) 
Goblett  V.  Beechy^  (h)  Smith  v.  Wilson,  (c)  Miehardaon  v. 
WUaan,  ((2)  and  Clayton  v.  Qregaon,  (e) 

This  description  of  evidence  is  admissible,  in  order  to  enable 
the  Court  to  understand  the  meaning  of  the  words  contained 
in  the  instrument  itself,  by  themselves,  and  without  reference 
to  the  extrinsic  facts  on  which  the  instrument  is  intended  to 
operate.  For  the  purpose  of  applying  the  instrument  to  the 
facts,  and  determining  what  passes  by  it,  and  who  take  an 
interest  under  it,  a  second  description  of  evidence  is  admis- 
sible ;  viz.,  every  material  fact  that  will  enable  the  Court  to 

(a)  1  Anstr.  39.  (6)  3  Sim.  24. 

(c)  3  B.  &  Ad.  728.  (d)  4  B.  &  Ad.  787. 

(e)  6  Ad.  &  £1.  802. 
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identify  the  person  or  thing  mentioned  in  the  instrument,  and 
to  place  the  Court,  whose  province  it  is  to  declare  the  mean- 
ing of  the  words  of  the  instrument,  as  near  as  may  be  in  the 
situation  of  the  parties  to  it.  The  authorities  for  this  position 
are  also  numerous ;  they  are  referred  to  in  Vice-Ohancellor 
Wiobjlm's  excellent  Treatise  on  the  Admission  of  Extrinsic 
Evidence,  under  the  fifth  proposition,  (a)  From  the  context 
of  the  instrument,  and  from  these  two  descriptions  of  evidence, 
with  such  circumstances  as  by  law  the  Court,  without  evi* 
dence,  may  of  itself  notice,  it  is  its  duty  to  construe  and  ap» 
ply  the  words  of  that  instrument ;  and  no  extrinsic  evidence 
of  the  intention  of  the  party  to  the  deed,  from  his  dedarations, 
whether  at  the  time  of  his  executing  the  instrument,  or  before 
or  after  that  time,  is  admissiUe  ;  the  duty  of  the  Court  beii^ 
to  declare  the  meaning  of  what  is  written  in  the  instnunent, 

not  of  what  was  intended  to  have  been  written.  The 
*  657   excepted  cases  *  in  which  such  evidence  is  admissiblet 

if,  indeed,  there  be  more  than  one  excepted  case  (that 
is,  where  there  are  two  subjects,  or  two  objects,  both  described 
in  the  instrument,  and  each  equally  agreeing  with  it),  having 
no  bearing  whatever  on  the  present  question. 

These  being,  I  conceive,  the  only  rules  applicable  to  the 
present  inquiry,  I  proceed  to  the  question,  whether  the  ex- 
trinsic evidence  adduced  in  this  case,  or  what  part  of  it,  was 
admissible?  In  the  first  place,  though  the  words  ^^ godly 
preachers  of  Christ's  holy  gospel "  are  without  any  evidence 
intelligible,  yet,  according  to  the  first  rule  above  referred  to, 
extrinsic  evidence  was  by  law  admissible  to  show  that  these 
terms  had  acquired  by  usf^e  a  peculiar  meaning,  either 
amongst  a  particular  class  to  which  Lady  Hewley  belonged, 
or  in  the  peculiar  locality  where  she  dwelt,  or  perhaps  gen* 
erally  throi^hout  the  kingdom,  at  the  particular  time  the 
deed  was  executed ;  or  the  Court  might  have  informed  itself 
from  history,  and  other  general  sources  of  information,  of 
the  meaning  of  the  language  used  at  that  particular  time ; 
for  there  are  authorities  in  which  it  has  been  laid  down,  that 
the  Court  may  take  notice  of  the  meaning  of  all  English 

(a)  Page  53  (3d  edit.). 
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words,  and  evea  those  used  in  particular  parts  of  die  country, 
in  a  different  sense  from  thdr  ordinary  sense*  (a)  Evidence 
was  therefore  admissible,  that  amongst  Protestant  dissenters, 
or  a  peculiar  sect  of  tbem,  or  generally  amongst  all  persons 
at  that  time,  these  words,  though  of  a  general  nature,  and 
applicable  primd  facie  to  all  poor  and  godly  preachers  of 
Christ's  holy  gospel,  and  of  course  inehiding  tiie  ministers  al 
the  Established  Clxurch,  had  acquired  a  more  limited  mean- 
ing, and  were  confined  to  a  certain  description  only  of 
such  *  preachers ;  and  supposing  it  to  have  been  proved  *  658 
that  a  particular  class  had  always  used  and  understood 
these  words  in  a  restricted  sense,  it  would  have  been  un- 
questionably penaitted  to  prove  that  Lady  Hewley  beloi^ed 
to  that  class.  When  the  apprc^ate  meaning  of  these  ex- 
pressions has  been  established  by  competent  evidence,  then 
the  deed  is  to  be  read  as  if  the  equivalent  expressions  were 
substituted,  and  no  further  evidence  of  the  peculiar  sect  or 
religious  opinions  or  any  other  circumstance  attending  the 
parties  to  the  deed,  is  admissible  to  control  or  limit  their 
meaning. 

Such  evidence  is  not^  in  my  judgment,  material  to  enable 
the  Ck>urt  to  construe  the  deed  within  the  meaning  of  tlie 
second  rule.  Upon  this  question,  also,  the  analogous  author- 
ities are  clear  and  decisive.  In  Goodinge  v.  Goodinge^  (h) 
there  was  a  bequest  to  such  of  the  testator's  nearest  relations 
as  the  executors  shoifld  think  poor  and  objects  of  charity. 
Lord  Habdwickb  rejected  evidence  to  show  that  the  testator 
meant  to  use  general  words  in  this  or  that  particular  sense. 
In  like  manner,  in  JEdge  v.  Salubwry^  (c)  Qreen  v.  Sauh 
ardj  (d)  and  in  Strode  v.  EuseeU^  (e)  parol  evidence  under 
similar  circomstanoes  was  refused^  So  in  this  case,  if  it  had 
been  established  by  conclusive  evidence,  or  from  other  legiti- 
mate sources,  that  the  words  ** godly  preachers"  had  meant 
^^  Protestant  dissenting  ministers,"  no  parol  declaration  of 
Lady  Hewley  that  she  intended  only  a  particular  class  or 

(a)  1  RoUe's  Ab.  p.  80;  Flac.  1;  and  p.  625,  Plac  7. 
lb)  1  Ves.  Sen.  2S1.  (c)  Amb.  70. 

(d)  1  Bro.  C.  C.  81.  («)  2  Kev.  021. 
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sect,  or  individuals  with  particular  opinions,  would  have  been 

admissible;  nor  could  evidence  of  her  conduct,  character, 

habits,  or  opinions,  have  been  receivable  to  raise  an  inference 

of  such  intention.    The  deed  must  speak  for  itself, 

*  559  no  matter  what  she  intended  to  *  have  done,  even 

though  it  should  be  proved  from  her  own  mouth ;  still 
less  what  it  may  be  supposed  she  would  have  wished  to  have 
done.  The  sole  question  is,  what  is  the  meanii^  of  the 
words  in  the  deed  ?  and  if  these,  of  themselves,  or  with  the 
aid  of  evidence  of  a  peculiar  signification  attached  by  usage, 
mean  all  of  a  certain  class,  for  instance,  all  such  Protestant 
dissenting  ministers  as  the  trustees  should  from  time  to  time 
select,  it  matters  not  that  her  own  religious  opinions  would 
make  such  a  disposition  unlikely ;  it  is  a  case  of  quod  voluit 
non  dixit. 

This  observation  applies  equally  wherever  general  terms 
are  used  in  a  deed ;  their  meaning  cannot  be  limited  by  proof 
of  any  intention  of  the  individual  parly,  whether  expressed 
in  words,  or  implied  from  conduct,  habit,  or  character ;  and 
if  they  be  not  limited  on  the  face  of  the  deed  itself,  the 
general  words  must  be  carried  into  effect,  and  their  construc- 
tion must  be  the  same,  whoever  the  parties  to  the  deed  may 
be.  I  will  add,  by  way  of  illustration,  a  case  suggested  by  my 
bit)ther  Rolfe,  then  Solicitor-General,  in  his  veiy  able  argu- 
ment at  your  Lordships'  bar,  which  places  this  matter  in  a  clear 
point  of  view :  A  hospital  is  founded  by  a  physician,  with  a 
direction  to  the  trustees  to  nominate  and  give  salaries  to  such 
physicians  or  medical  practitioners  as  they  should  from  time 
to  time  think  fit :  are  these  medical  men  to  be  necessarily  such 
as  agree  in  theoretical  opinions  with  the  founder?  The 
answer  is  not  difficult,  and  it  seems  clear  that  these  general 
words  must  have  the  same  construction,  whether  the  founder 
were  a  physician,  with  one  class  of  opinions  on  medical  sub- 
jects or  another,  or,  indeed,  whether  he  be  a  physician  or 
not. 

Having  made  these  observations,  I  proceed  to  give 

*  560  *  my  answer  to  the  first  question  proposed  by  your 

Lordships.    I  must  own  that  I  much  doubt  whether 
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any  of  the  eyidence  offered  in  the  case  to  explain  the  mean* 
ing  of  the  general  words  used  was  admissible.  The  sermon 
of  Dr,  Colton,  and  the  will  of  Sir  John  Hewley,  were 
clearly  inadmissible  to  prove  the  religious  opinions  of  Lady 
Hewley ;  and  the  parol  testimony  of  Dr.  Pye  Smith,  Dr. 
Bennett,  and  Mr.  Walker,  to  the  17th  interrogatory,  which 
they  founded  upon  their  acquaintance  with  various  publici^ 
tions  of  that  day,  I  hardly  think  can  range  itself  within  the 
class  of  cases  in  which  the  opinion  of  men  of  science  or  skiH 
is  admitted  on  a  question  of  science  or  art.  But  this  inquiry 
would  not  be  very  material,  if  from  the  above-mentioned 
sources  of  infonnation,  which  are  equally  open  to  the  Court 
as  to  the  witnesses,  it  appeared  that  the  general  terms 
'^ godly  preachers  of  Christ's  holy  gospel"  had  acquired  a 
peculiar  meaning  when  used  by  Protestant  dissentera.  I 
am  inclined  to  think  that  it  does  so  appear ;  and  that  these 
words  used  by  dissenters  do  not  comprise  members  of  the 
Church  of  England,  and  if  so,  I  am  of  opinion  that  evidence 
of  Lady  Hewley  being  a  Protestant  dissenter  was  properly 
admitted,  though  someoif  it  was  not  of  an  admissible  charac- 
ter,  but  not  the  evidence  offered  for  the  puipose  of  showing 
that  she  was  a  Trinitarian  dissenter. 

The  second  question  proposed  by  your  Lordships  is,  ^^  If 
such  evidence  be  admissdble,  what  description  of  ministers, 
congregations,  and  poor  persons  are  proper  objects  of  the  two 
deeds  respectively  ?  ^' 

It  appears  to  me  that,  coupling  the  evidence  which  I  have 
before  stated  to  be  admissible,  of  Lady  Hewley  being 
a  Protestant  dissenter,  and  the  usage  since  the  ^  time  *  561 
that  the  deed  of  1704  came  into  operation,  by  which 
members  of  the  Church  of  England  have'  unifoimly  been 
excluded,  the  term  ^^  godly  preachers,"  Ac.,  used  by  her, 
meant  a  class  of  persons  not  of  the  Church  of  England ;  and 
I  infer  this  partly  from  the  use  of  the  term  *^  godly,"  partly 
from  that  of  the  word  ^^  poor,"  which  may  have  been  used 
in  the  sense  of  unendowed,  principally  because  the  term 
*^  preachers  "  was  not  usually  applied  to  the  ministers  of  the 
Church  of  England,  who  had  their  liturgy  and  homilies,  but 
xather  to  those  who  looked  on  preaching  as  the  principal,  and 
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the  most  effectual  means  of  extending  the  influence  of  relig- 
ion. I  have  no  doubt,  also,  that  ministers  of  the  Roman 
Catholic  faith  were  not  included  in  that  term.  Protestant 
dissenters,  therefore,  alone  are  the  proper  objects  of  the  char- 
ity ;  but  who  are  the  class  of  Protestant  dissenters  who  are 
entitled  under  this  provision,  is  a  question  I  feel  no  small 
difficulty  in  determining,  after  much  consideration  of  the  case. 
Is  the  charity  to  be  confined  to  those  persons  who  should 
^^from  time  to  time"  belong  to  the  class  who,  in  1704,  an- 
swered the  description  of  poor  and  godly  preachers  of  Christ's 
holy  gospel  ?  or  is  it  to  be  extended  to  all  such  then  or  at  any 
future  time  answering  the  description  of  godly  preachers  of 
the  gospel  ?  and  if  the  former  be  the  true  construction,  who 
are  the  Protestant  dissenters  that  in  1704  were  designated  by 
the  deed  as  godly  preachers  of  Christ's  holy  gospel  ?  Did 
that  description  comprise  all,  not  within  the  pale  of  the 
church,  who,  being  Protestants  and  pious  and  poor,  preached 
the  gospel  of  Jesus  Christ  as  containing  the  revealed  will  of 
God,  and  the  rule  of  doctrine  and  practice,  expounding  it 

according  to  their  own  opinions  ?  or  is  it  to  be  confined 
*  562    to  one  class  only  of  these,  or  extended  to  all,  *  with 

the  exception  of  a  particular  class  ?  .  It  is  on  this  part 
of  the  case  I  have  felt,  and  still  feel,  much  doubt;  but  I 
incline  to  think  that  the  former  is  the  true  construction,  and 
that  it  is  more  reasonable  to  hold  that  the  founder  had  the 
then  state  of  religious  opinions  in  her  view,  and  did  not  con- 
template any  change,  and  meant  therefore  to  bestow  her 
bounty  on  all  that  should  from  time  to  time  belong  to  the 
class  which  was  then  designated  as  godly  preachers  of  Christ's 
holy  gospel,  or  such  as  should  be  fi*om  time  to  time  poor  and 
godly  preachers  of  what  was  then  understood  by  the  term  of 
^*  Christ's  holy  gofepel."  And  if  we  so  read  the  words  of  the 
instrument,  I  can  have  very  little  difficulty  in  saying,  that 
those  who  impugned  the  doctrine  of  the  holy  Trinity  did  not 
at  the  date  of  the  deed  answer  this  description,  as  it  was 
then  generally  understood  in  the  Christian  world ;  and  I  need 
no  better  evidence  of  that  fact  than  the  recital  in  the  Stat- 
ute 9th  &  10th  of  Will.  8,  c.  82,  passed  in  the  year  1698, 
which  states  such  opinions  to  be  blasphemous  and  impiouB, 
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and  contrary  to  the  doctrines  and  principles  of  the  Christian 

religion,  and  greatly  tending  to  the  dishonour  of  Almighty 

God. 
Proceeding  then  on  this  ground,  that  the  words  of*  the 

deed,  as  we  may  presume  they  were  then  generally  under- 
stood, did  not  comprise  those  who  impugned  the  doctrine 
of  the  holy  Trinity,  not  because  they  were  not  then  tolerated 
by  the  law,  I  concur  in  the  opinion  already  expressed  on  this 
question  by  the  majority  of  my  brethren,  and  think  that  the 
charity  is  to  be  confined  to  Protestant  Trinitarian  dissenters* 
If  the  words  of  the  deed  had  been  those  (to  which  it  was 
contended  in  the  arguments  used  at  your  Lordships'  bar  that 
they  were  equivalent),  namely,  ^  such  Protestant  dis- 
senting ministers  as  from  time  to  time  *  the  trustees  *  568 
should  select,"  then  I  should  haye  had  little  doubt 
but  that  jbhe  trustees  might  have  selected  any  of  that  persua- 
sion whom  the  law  tolerated ;  the  only  obstacle  to  the  power 
of  selection  from  the  whole  body  of  such  ministers  having 
been  at  the  date  of  the  deed  the  prohibition  of  the  law,  and 
as  the  obstacle  was  from  time  to  time  removed,  the  power  of 
the  trustees  would  have  been  extended ;  and  on  that  supposi* 
tion  ministers  of  Unitarian  principles  would  now  have  been 
eligible,  since  the  Act  of  the  68d  of  Geo.  3  has  repealed  all 
penalties  against  them ;  and  I  think  that  the  mere  preaching 
of  Unitarian  doctrines  was  not  prohibited  by  the  common 
law  ;  but  I  do  not,  for  the  reasons  I  have  before  given,  inter- 
pret the  expression,  ^^  poor  and  godly  preachers  of  Christ's 
holy  gospel,"  to  mean  simply  Protestant  dissenting  minis- 
ters. 

The  meaning  of  this  term,  **poor  and  godly  preachers," 
having  been  settled,  it  does  not  appear  to  me  that  there  is 
much  difficulty  in  ascertaining  the  other  objects  of  Lady 
Hewley's  bounty.  The  widows  must  be  those  of  Protestant 
dissenting  ministers  as  above  described.  The  preaching  of 
Christ's  holy  gospel,  which  the  trustees  are  to  promote,  and 
the  ministry  of  Christ's  holy  gospel^  for  which  young  men  are 
to  be  educated,  would  seem  to  have  the  same  meaning,  that 
is,  the  preaching  and  ministry  by  Protestant  Trinitarian  dis- 
senters ;  and  godly  persons,  generally,  being  fit  objects  of  the 
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charity,  must,  I  rather  think,  by  reason  of  these  last  words^ 
be  those  of  the  same  persuasion. 

The  poor  persons  who  are  to  be  admitted  into  the  alms- 
house are  clearly  defined  by  the  terms  of  the  deed  of  1707, 
and  the  rules  made  by  Lady  Hewley  pursuant  thereto. 
•  664  They  must  be  Protestants.  They  *  must  be  able  to 
repeat  the  Lord's  prayer,  creed,  ten  commandments, 
and  Mr.  Edward  Bowles's  catechism,  and  they  must  of  course 
believe  in  the  doctrines  contained  in  the  creed  and  catechism. 
If  they  are  Protestants,  though  they  may  be  of  the  Church 
of  England,  who  do  conscientiously  believe  in  those  doctrines, 
they  are  admissible ;  if  they  do  not,  they  are  incapable  of 
partaking  of  this  branch  of  the  charity. 

In  answer  to  the  third  question,  I  am  of  opinion  that  as 
the  deed  of  1704  was  complete  in  itself,  and  no  power  re- 
served to  alter  or  vary  the  trusts  of  it,  that  deed  must  be 
construed  by  itself,  and  without  any  aid  from  the  deed  of 
1707  ;  and  therefore  that  none  of  the  provisions  of  the  latter 
deed  can  be  referred  to  for  this  purpose. 

My  answer  to  the  fourth  question  proposed  by  your  Lord- 
ships is  abeady  given,  in  assigning  my  reasons  for  the  answer 
to  the  second.  I  am  inclined  to  think  that  ministers  and 
preachers  of  what  is  called  Unitarian  belief  and  doctrine,  and 
their  widows,  and  members  of  their  congregations,  and  persona 
of  what  is  commonly  called  Unitarian  belief  and  doctrine,  are 
excluded  from  being  objects  of  the  charities  of  that  deed,  — 
the  deed  of  1704. 

In  answer  to  the  fifth  question,  I  have  to  state  that  I  am  of 
opinion  that  Unitarians,  who  do  not  conscientiously  believe 
the  doctrines  in  the  creed  and  Edward  Bowles's  catechism, 
are  excluded  from  the  benefit  of  the  charities  of  the  deed  of 
1707 ;  and  I  collect,  from  the  answer  and  evidence  in  the 
case,  that  the  generality  of  that  body  do  not  believe 
*565  in  the.  doctrine  *of  original  sin  and  the  atonement,  in 
the  sense  in  which  these  terms  are  used  in  that  cate- 
chism, and  therefore  are  not  proper  objects  of  this  branch  of 
the  charity. 

Upon  the  sixth  and  last  question,  I  agree  entirely  with  all 
my  brethren,  that  if  Unitarians  are  not  excluded  by  the  true 
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construction  of  the  terms  of  the  deeds,  the  present  state  of  the 
law  does  not  exclude  them ;  that  is,  the  preaching  of  doctrines 
called  Unitarian  is  not,  on  that  account,  illegal  at  common 
law,  and  all  the  statutory  penalties  hi^ve  been  repealed. 

Lord  Chief  Justice  Tindal.  —  My  Lords,  before  I  proceed 
to  state  what  appear  to  me,  on  the  best  consideration  I  can 
bring  to  this  important  case,  the  proper  answers  to  be  given 
to  the  several  questions  proposed  by  your  Lordships  to  her 
Majesty's  Judges,  I  think  it  desirable,  for  the  purpose  of 
making  those  answers  more  intelligible  and  precise,  and  of 
avoiding,  at  the  same  time,  needless  repetition,  to  state  gener- 
ally upon  what  grounds,  and  within  what  limits,  I  conceive 
parol  evidence  admissible  to  explain  the  meaning  of  the  words 
used  in  a  written  instrument,  so  far,  at  least,  as  the  consider* 
ation  of  that  question  applies  to  the  circumstances  of  the  pres- 
ent case. 

The  general  rule  I  take  to  be,  that  where  the  words  of  any 
written  mstrument  are  free  from  ambiguity  in  themselves,  and 
where  external  circumstances  do  not  create  any  doubt  or  difr 
ficulty  as  to  the  proper  application  of  those  words  to  claimants 
under  the  instrument,  or  the  subject-matter  to  which  the 
instrument  relates,  such  instrument  is  always  to  be  con<r 
Btrued  according  to  the  strict,  plain,  common  meaning  of 
the  words  themselves  ;  and  that  in  such  case  evidence 
^  dehors  the  instrument,  for  the  purpose  of  explaining  *  566 
it  according  to  the  surmised  or  alleged  intention  of  the 
parties  to  tiie  instrument,  is  utterly  inadmissible.  If  it  were 
otherwise,  no  lawyer  would  be  safe  in  advising  upon  the  con-i 
struction  of  a  written  instrument,  nor  any  party  in  taking 
under  it ;  for  the  ablest  advice  might  be  controlled,  and  the 
clearest  title  undermined,  if,  at  some  future  period,  parol  evi- 
dence of  the  particular  meaning  which  the  party  affixed  tp 
his  words,  or  of  his  secret  intention  in  making  the  instrument, 
or  of  the  objects  he  meant  to  take  benefit  under  it,  might  be 
set  up  to  contradict  or  vary  the  plain  language  of  the  instru- 
ment itself. 

The  true  interpretation,  however,  of  every  instrument  being 
manifestly  that  which  will  make  the  instrument  speak  the  in- 
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tention  of  the  party  at  the  time  it  was  made,  it  has  always  been 
considered  as  an  exception,  or  perhaps,  to  speak  more  precisely, 
not  so  much  an  exception  from,  as  a  corollary  to,  the  general 
rule  above  stated,  that  .where  any  doubt  arises  upon  the  tme 
sense  and  meaning  of  the  words  themselves,  or  any  difficulty 
as  to  their  application  under  the  suirounding  circumstances, 
the  sense  and  meaning  of  the  language  may  be  investigated 
and  ascertained  by  evidence  dehorn  the  instrument  itself;  for 
both  reason  and  common  sense  agree  that  by  no  other  means 
can  the  language  of  the  instrument  be  made  to  speak  the  real 
mind  of  the  party.  Such  investigation  does  of  necessity  take 
place  in  the  interpretation  of  instruments  written  in  a  foreign 
language ;  in  the  case  of  ancient  instruments,  where,  by  the 
lapse  of  time  and  change  of  manners,  the  words  have  acquired 
in  the  present  age  a  different  meaning  from  that  which  they 
bore  when  originally  employed  ;  in  cases  where  terms  of  art 

or  science  occur;  in  mercantile  contracts,  which  in 
*  567   *  many  instances  use  a  peculiar  language  employed  by 

those  only  who  are  conversant  in  trade  and  commerce  ; 
and  in  other  instances  in  which  the  words,  besides  their  gen- 
eral common  meaning,  have  acquired,  by  custom  or  otherwise, 
a  well-known  peculiar  idiomatic  meaning  in  the  particular 
country  in  which  the  party  using  them  was  dwelling,  or  in 
the  particular  society  of  which  he  formed  a  member,  and  in 
which  he  passed  his  life.  In  all  these  cases  evidence  is  ad- 
mitted to  expound  the  real  meaning  of  the  language  used  in 
the  instrument,  in  order  to  enable  the  Court  or  Judge  to 
construe  the  instrument,  and  to  carry  such  real  meaning  into 
effect. 

But  whilst  evidence  is  admissible  in  these  instances  for  ^e 
purpose  of  making  the  written  instrument  speak  for  iteelfy 
which  without  such  evidence  would  be  either  a  dead  letter,  or 
would  use  a  doubtful  tongue,  or  convey  a  fetlse  impression  of 
the  meaning  of  the  party,  I  conceive  the  exception  to  be 
strictly  limited  to  cases  of  the  description  above  given,  and  to 
evidence  of  the  nature  above  detailed ;  and  that  in  no  case 
whatever  is  it  permitted  to  explain  the  language  of  a  deed  by 
evidence  of  the  private  views,  the  secret  intentions,  or  the 
known  principles  of  the  party  to  the  instrument,  whether 
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religious,  political,  or  otherwise,  any  more  than  by  express 
parol  declarations  made  by  the  party  himself,  which  are  uni- 
yersally  excluded  ;  for  the  admitting  of  such  evidence  would 
let  in  all  the  uncertainty  before  adverted  to ;  it  would  be 
evidence  which  in  most  instances  could  not  be  met  or  counter^ 
vailed  by  any  of  an  opposite  bearing  or  tendency,  and  would 
in  effect  cause  the  secret  undeclared  intention  of  the  party  to 
control  and  predominate  over  the  open  intention  expressed  in 
the  deed. 

And  I  conceive  it  is  upon  the  proper  application  of 
*  this  rule  to  the  facts  of  the  present  case  that  the  an-  *  568 
swers  to  the  several  questions  proposed  by  your  Lord- 
ships ought  to  be  founded ;  all  of  which  appear  to  be  framed 
for  the  purpose  of  solving  the  general  problem,  what  was 
Lady  Hewley's  intention  as  expressed  in  the  deeds  of  1704 
and  1707,  and  what  description  or  classes  of  persons  were  the 
objects  of  her  bounty  at  the  time  those  deeds  were  respectively 
executed?  For  whatever  was  her  intention  then,  whoever 
were  the  persons  intended  to  take  at  the  time  of  the  execu-* 
tion  of  those  deeds,,  the  same  must  be  the  construction  of  her 
intention  now,  and  the  same  her  objects  at  the  present  day. 

Keeping  in  view  these  general  observations,  I  would  beg  to 
state,  in  answer  to  the  first  question  proposed  by  your  Lord- 
ships ;  viz.,  '^  Whether  the  extrinsic  evidenced  adduced  in  this 
cause,  or  what  part  of  it,  is  admissible  for  the  purpose  of  de- 
termining who  are  entitled,  under  the  particular  terms  and 
descriptions  contained  in  the  deeds  of  1704  and  1707,  to  the 
benefit  of  Lady  Hewley's  bounty  ? ''  that  I  conceive,  when  a 
doubt  has  been  once  raised  as  to  the  meaning  of  these  wordsi 
that  is,  in  the  present  case,  as  to  the  persons  intended  by 
Lady  Hewley  under  the  terms  ^'  godly  preachers  of  Christ's 
holy  gospel,"  *^  godly  persons,"  and  the  other  expressions,  the 
Court  by  which  that  doubt  is  to  be  decided  has  a  right  to  in- 
form itself,  and  is  bound,  if  possible,  to  learn  what  was  the 
acknowledged  and  received  sense  and  meaning  which  those 
expressions  bore  at  the  time  when  Lady  Hewley  lived,  and  as 
near  as  may  be  at  the  time  of  the  execution  of  those  deeds  ; 
and  for  that  purpose  that  all  extrinsic  evidence  calculated  to 
throw  light  upon  the  meaning  of  those  words  at  that  time  is 
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clearly  admissible,.  Of  that  description  are,  public 
*  669  records  and  *  documents  throwing  light  upon  the  relig- 
ious history  of  the  times ;  the  language  of  the  statute- 
books  and  every  enactment  relating  to  the  state  and  condition 
of  the  church  and  of  the  religious  sects  then  known  in 
England ;  contemporary  history ;  contemporary  treatises  and* 
tracts  upon  the  religious  tenets  held  by  the  different  sects ; 
the  works  of  men  of  acknowledged  eminence  and  weight  in 
their  respective  persuasions,  and  published  and  circulated  at 
that  period ;  and  the  early  and  contemporaneous  application 
of  the  funds  of  the  charity  itself  by  the  original  trustees 
under  the  deeds.  All  extrinsic  evidence  of  this  nature,  which 
must  be  considered,  both  from  the  arguments  of  counsel  at 
your  Lordship's  bar,  and  from  the  reference  made  thereto  in 
their  judgment  by  the  learned  Judges  in  the  Court  below,  to 
have  been  actually  applied  in  the  determination  of  the  case, 
though  not  formally  tendered,  was  strictly  and  properly  ad- 
missible for  the  purpose  of  explaining  the  sense  in  which  the 
language  contained  in  the  deeds  was  used  at  the  time,  and  in 
which  it  is  now  to  be  construed. 

But,  as  the  evidence  which  I  have  just  described  is  evi- 
dence which  is  presumed  to  be  in  the  mind  of  the  Judge  or 
Court,  it  is  evidence  which  they  furnish  to  themselves  by 
reading,  research,  and  reflection,  not  that  which  they  receive 
from  the  mouth  of  witnesses ;  and  on  this  account  I  think  all 
the  extrinsic  evidence  which  was  actually  given  in  the  cause 
for  the  purpose  of  determining  who  were  entitled  under  the 
terms  ^^  godly  preachers  of  Christ's  holy  gospel,"  and  the 
other  expressions  used  in  the  deeds,  was  inadmissible.  Such, 
for  instance,  as  the  evidence  of  Dr.  Pye  Smith  and  Dr.  Ben- 
nett as  to  the  religious  opinions  of  the  Presbyterians  and  of 
other  Protestant  dissenters  in  the  time  of  Lad}^  Hew- 
^  570  ley ;  their  interpretation  of  the  terms  *  used  in  the 
deeds  ;  and  their  evidence  of  the  religious  opinions  of 
Lady  Hewley  herself.  The  production  also  of  the  will  of 
Sir  John  Hewley  and  of  Lady  Hewley,  in  proof  of  the  pri- 
vate religious  opinions  of  Lady  Hewley,  appears  to  me,  both 
in  respect  to  the  point  to  which  they  were  produced,  and  to 
the  character  of  the  evidence  itself,  not  admissible  by  law« 
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It  is  unnecessary,  however,  to  specify  each  particular  article 
of  the  eyidence  produced,  after  having  traced  out  the  general 
nature  of  the  eyidenoe  on  which  alone  I  think  the  construe* 
tion  of  the  deeds  ought  to  depend. 

My  Lords,  in  answer  to  the  second  question  submitted  to 
us,  viz.,  ^*  What  description  of  persons  are  the  proper  objects 
of  the  trusts  of  those  deeds  respectively  ?  "  and  applying  to 
that  question  no  other  evidence  than  that  which  I  conceive 
to  be  admissible  for  the  construction  of  the  trust  deeds,  I 
think  it  may  be  satisfactorily  concluded  that  at  the  time  of 
the  execution  of  those  deeds  the  words  ^^  godly  preachers  of 
Christ's  holy  gospel "  and  '^  godly  ministers  "  had  acquired 
generally  in  England  a  particular  and  limited  meaning,  and 
were  used  to  point  out  and  designate  those  acknowledged 
classes  of  Protestant  dissenters  from  the  Established  Church 
who  were  at  that  time  tolerated  by  law.    The  words,  indeed, 
if  taken  separately  and  singly,  would  undoubtedly,  in  their 
literal  meaning,  be  large  enough  to  comprehend  all  men  of 
pious  and  godly  habits  of  life,  who  preached  the  true  doc- 
trines of  the  holy  gospel,  of  whatever   church  or  persua- 
sion they  might  be,  whether  priests  of  the  Church  of  Rome, 
or  beneficed  clergy  of  the  Established  Church  in  England, 
or   dissenters    from    that   church    of   every  denomination, 
provided  only  they  possessed  the  two  requisites  or 
*  conditions ;  viz.,  that  they  were  men  of  godly  habits   *  571 
of  life,  and  preached  the  true  gospel  of  Christ ;  and 
the  words  themselves,  taken  singly  and  separately,  do  not  ap- 
pear to  have  varied  in  any  degree  from  their  original  meaning. 
The  word  ^^  godly,"  for  some  centuries  before  the  time  of  Lady 
Hewley,  had  been  used  in  many  passages  in  the  translation  of 
the  Bible,  and  had  been  read  daily  in  the  confession  of  sins, 
set  forth  in  the  liturgy,  precisely  in  the  same  sense  which  it 
bore  in  the  times  of  Lady  Hewley,  and  in  the  same  sense  has 
it  continued  to  be  read  down  to  the  present  day  ;  and  again, 
*^  the  holy  gospel  of  Christ,"  it  is  unnecessary  to  observe,  is 
in  its  own  nature  unchanged  and  unchangeable.    But,  not- 
withstanding that  the  original  sense  of  the  separate  words  is 
retained  to  the  present  day,  it  appears  beyond  doubt,  on 
reference  to  the  public  history  of  former  times,  that  the 
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phrases  above  referred  to  had  obtamed  generally  in  England, 
long  before  the  date  of  the  foundation  deeds,  a  less  extensive 
signification.  The  term  *^  godly  "  had  been  originally  applied 
by  the  Puritans  to  the  preachers  approved  by  them,  and  at 
the  time  of  Lady  Hewley  had  descended  to  those  who  at 
that  time  formed  the  body  of  non-conformist  dissenters  from 
the  Established  Church.  ^*  Preachers,"  again,  was  a  term 
which  in  Lady  Hewley's  time  was  affected  by  the  dissenters 
from  the  Established  Church,  who  considered  themselves 
rather  as  persons  whose  mission  was  to  preach  the  gospel, 
than  to  minister  the  ordinances  and  lead  the  devotion  of  the 
people  ;  and  indeed  in  the  Act  of  Toleration  these  very  per- 
sons are  described  as  ^^  preachers  and  teachers."  And  lastly, 
the  word  ^^  poor "  did,  in  a  most  especial  manner,  point  at 
those  for  whom  no  public  provision  was  made  by  the 
*  572  State,  but  who  subsisted  *  on  the  voluntaiy  contribn- 
tions  of  their  respective  flocks. 

I  consider,  therefore,  at  the  time  of  the  execution  of  these 
deeds,  the  phrase  '^  godly  preachers  of  Christ's  holy  gospel," 
had  acquired  the  new  and  particular  sense  of  preachers  of  the 
different  classes  of  Protestant  dissenters  from  the  Established 
Church,  who  professed  and  preached  <what  were  generally 
acknowledged  at  that  time  to  be  the  doctrines  of  the  holy 
gospel  of  Christ,  and  who  were  then  tolerated  by  the  law  of 
the  land ;  and  which  classes,  it  is  well  known,  were  at  that 
time  divided  amongst  themselves  into  the  Presbyterians,  the 
Independents  or  Congregationalists,  and  the  Baptists,  all  of 
whom  were  believers  in  the  doctrine  of  the  holy  Trinity. 

It  is  possible  also,  that  at  the  precise  period  of  the  execu- 
tion of  these  deeds,  there  might  be  some  members  of  the 
Church  of  England  still  existing  who  had  either  voluntarily 
quitted  their  benefices  or  had  been  ejected  from  them  on 
account  of  scruples  of  conscience,  first  during  the  reign  of 
Charles  the  Second,  on  the  ground  of  non-<3onformity,  and 
afterwards  at  the  period  of  the  Revolution  on  account  of  their 
refusal  to  take  the  oaths  to  the  new  government,  and  that 
these  persons  might  also  at  that  time  be  held  to  £all  within 
the  scope  of  Lady  Hewley's  bounty.  But  it  is  obviously 
unnecessary  at  the  present  time  to  enter  into  any  minute 
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discussion  on  that  point.  After  this  explanation  of  the  words 
*^  godly  preachers,"  I  cannot  conceive  any  doubt  can  exist  as 
to  the  description  of  the  widows  and  young  men  intended 
for  the  ministry,  who  are  mentioned  in  the  deed ;  and  with 
respect  to  the  persons  described  in  the  deed  of  1704  under 
the  terms  of  ''  such  godly  persons  in  distress,  being  fit 
objects  of  the  said  charity,  as  the  *  said  trustees  shall  *  578 
think  fit,"  I  should  think  that  these  words,  accom- 
panying and  following  the  former,  would  be  construed  in 
conformity  with  them,  and  be  intended  to  mean  persons  of 
the  same  persuasion,  or  professing  the  same  religious  princi- 
pies  with  the  more  immediate  objects  of  the  trust;  or  at  the 
least  that  such  persons  would  be  entitled  to  a  prefei'ence  be- 
fore others  in  the  administration  of  the  funds.  And  lastly, 
as  to  the  persons  entitled  to  receive  the  bounty  of  Lady  Hew- 
ley's  deed  of  1707 ;  namely,  persons  placed  in  the  almshouse 
founded  by  her,  I  think  those  persons  are  marked  out  more 
clearly  and  definitely  to  be  such  as  at  that  time  were  members 
of  some  of  the  bodies  of  Protestant  dissenters  fi*om  the  Es- 
tablished Church  before  described;  for  the  test  which  is 
prescribed  by  the  rules  of  Lady  Hewley,  as  to  their  admis- 
sion, ^^that  every  almsbody  must  be  able  to  repeat  by  heart 
the  Lord's  prayer,  the  creed,  and  ten  commandments,  and 
Mr.  Edward  Bowles's  catechism,"  and  the  direction  that  the 
inmates  were  duly  to  repair  to  ^^  some  religious  assembly  of 
the  Protestant  religion  every  Lord's-day,  forenoon  and  after- 
noon," lead  to  the  necessary  conclusion,  that,  on  the  one 
hand,  the  foundation  was  not  intended  for  persons  of  the 
Established  Church,  and,  on  the  other,  that  it  was  confined 
to  the  members  of  the  bodies  of  dissenters  which  were  known 
and  acknowledged  in  fact  as  such  bodies,  and  recognized  and 
tolerated  by  law. 

In  answer  to  the  third  question  proposed  by  your  Lord- 
ships, I  beg  to  state  my  opinion  to  be,  that  in  putting  a  con- 
struction upon  the  deed  of  1704,  the  provisions  of  the  deed 
of  1707  cannot  be  referred  to.  By  the  deed  of  1704 
the  property  contained  in  it  is  conveyed  *  absolutely  *  574 
to  trustees  upon  certain  trusts  therein  contained ;  the 
deed  of  1707  conveys  property  of  Lady  Hewley  to  the  same 
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persons,  indeed,  as  are  named  in  tiie  deed  of  1704,  but  other 
and  different  property,  and  upon  other  and  different  trusts* 
If  the  latter  deed  had  recited  or  in  any  manner  whatever  re- 
ferred to  the  deed  of  1704,  the  two  deeds  might  then  have 
been  considered  as  made  in  pari  materid^  or  in  effect  as  form- 
ing one  deed ;  and  the  deed  of  1707  might  then  have  been 
directly  and  immediately  appealed  to,  as  explaining  the  in- 
tention of  the  founders  of  the  charity  under  the  first  deed. 
But  the  second  deed  is  so  far  from  containing  any  recital  or 
reference  to  the  first,  that  in  the  provision  for  applying  the 
residue  of  the  rents,  the  deed  of  1707,  instead  of  referring  to 
the  trusts  of  the  deed  of  1704,  repeats  them  again  in  terms. 
I  therefore  conceive  them  to  be  perfectly  independent  deeds, 
and  can  see  no  legal  principle  of  construction  by  which  the 
provisions  of  the  latter  deed  can  be  called  in  aid  of  the  con- 
struction of  the  former,  which  is  the  only  point  to  which  your 
Lordships'  third  question  adverts. 

In  answer  to  the  fourth  and  fifth  questions;  namely,, 
**  Whether,  upon  the  true  construction  of  the  two  deeds, 
ministers  or  preachers  of  what  is  commonly  called  Unitarian 
belief  and  doctrine,  and  their  widows,  and  members  of  their 
congi'egations,  and  persons  of  what  is  commonly  called  Uni- 
tarian belief  and  doctrine,  are  excluded  from  being  objects 
of  the  charities  of  those  deeds  respectively?  "  the  opinion  at 
which  I  have  arrived,  founded  upon  that  which  appears  to 
me  to  be  the  true  principle  of  construction  of  those  deeds,  is, 

that  ministers  and  preachers  of  what  is  commonly  called 
*  575    Unitarian  belief  and  doctrine,  and  their  widows,  *  and 

members  of  their  congregations,  and  persons  of  what 
is  commonly  called  Unitarian  belief  and  doctrine,  are  excluded 
from  being  the  objects  of  the  charities  of  both  those  deeds. 
First,  taking  the  deed  of  1704  by  itself,  I  think  the  objects 
of  it  are  limited  to  the  ministers  and  others  of  the  several 
bodies  of  Protestant  dissenters  from  the  Established  Church, 
which  were  generally  known,  established,  and  tolerated  at  the 
time  the  deed  took  effect ;  and  I  am  unable  to  find  any  proof, 
from  any  authentic  source,  that  the  Unitarians  did  form,  in 
fetct,  at  that  time,  a  body  or  class  of  Protestant  dissenters, 
known  and  established  in  the  kingdom.  On  the  contrary,  so 
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£eir  as  can  be  inferred  from  the  eyidence  produced  or  any 
other  evidence  of  an  historical  nature,  the  Unitarians,  as  a 
body  of  persons  of  known  religious  tenets  in  England,  were 
unknown  imtil  a  period  much  later  than  the  execution  of 
either  of  the  deeds  in  question  ;  but  further,  so  far  were  the 
persons  who  preached  Unitarian  doctrines  from  forming  a 
religious  body  then  known  and  acknowledged  in  the  kingdom, 
that  at  the  time  of  the  execution  of  these  very  deeds  such 
persons  could  not  avail  themselves  of  the  benefit  of  the  Tol- 
eration Act,  1  Will  &  M.,  c.  18,  on  the  ground  of  their  being 
persons  who  denied  the  doctrine  of  the  Trinity,  and  under 
the  Statute  9  ft  10  Will.  8,  c.  82,  were  at  that  time  liable  to 
certain  penalties  and  disabilities,,  if  by  writing  or  teaching 
they  detiied  the  doctrine  of  the  Trinity.  When,  therefore,  in 
the  deed  of  1704,  provision  is  made  for  the  ^'  godly  preachers 
of  Christ's  holy  gospel,"  I  think  the  answer  to  your  Lord'- 
ships'  fourth  question  must  be  in  the  affirmative ;  first,  because 
there  were  existing  at  the  time  certain  bodies  of  Prot- 
estant dissenters,  well  known  and  ascertained,  who 
preached  doctrines  which  *  had  been  generally  under-  *  576 
stood  and  believed  in  all  ages  of  the  church,  and  were 
also  generally  acknowledged  at  the  time  of  the  execution  of 
the  deed  of  1704  to  be  the  holy  gospel  of  Christ,  of  which 
bodies  the  Unitarians  did  not  at  that  time  constitute  one ; 
and  as  the  deed  was  so  framed  that  the  trusts  were  to  take 
immediate  effect  and  operation,  it  must  be  held  to  apply  to 
the  preachers  and  others  of  such  bodies  only  which  did  then 
actually  exist,  and  at  that  time  answer  the  description  in  the 
deed :  and  secondly,  because  the  deed  describes  the  persons 
who  are  to  take  to  be  the  preachers  of  ^^  the  holy  gospel  of 
Christ,"  and  it  is  undeniable  that  at  the  time  of  the  execution 
of  this  deed,  both  the  Church  of  England  as  by  law  estab- 
lished, and  all  the  known  classes  or  bodies  into  which  Prot- 
estant dissenters  were  divided,  held  the  doctrine  of  the 
Trinity  to  be  a  fundamental  part  of  their  faith,  that  is,  of 
the  holy  gospel  of  Christ ;  and  that  at  the  time  of  the  execu- 
tion of  that  deed  the  legislature  also  considered  the  belief  in 
the  doctrine  of  the  Trinity  as  essential  to  the  description  of  a 
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pfeaoherof  Christ's  holy  gospel,  punishing  those  who  preached 
doctrines  which  denied  it. 

If  the  persons  who  believe  and  preach  Unitarian  doctrines 
are  excluded  from  the  benefit  of  the  deed  of  1704, 1  think 
they  are  more  clearly  and  unequivocally  excluded  by  the 
deed  of  1707  ;  for  by  the  rules  and  orders  given  by  Lady 
Hewley  for  the  regulation  of  the  poor  persons  to  be  placed 
in  the  almshouse,  which  rules,  being  made  by  Lady  Hewley 
under  a  power  reserved  by  her  in  the  deed  itself  and  therein 
expressly  referred  to,  may  beyond  doubt  be  called  in  aid.  in 
the  interpretation  of  the  meaning  of  that  deed,  it  is  directed 
that  '^  every  almsbody  is  required  to  be  one  who  can 

*  577  repeat  by  heart  the  Lord's  prayer,  the  *  creed,  and  ten 

commandments,  and  Mr,  Edward  Bowles's  catechism : " 
which  regulations  appear  to  my  mind  to  prove  beyond  any 
doubt  that  the  foundress  intended  the  inmates  of  the  hospi- 
tal and  the  other  objects  of  her  charity  under  that  deed  to 
be  persons  who  believed  in  the  doctrine  of  the  holy  Trinity. 
And  referring  myself  to  the  evidence  given  in  this  cause  of 
the  Unitarian  belief  and  doctrine  as  to  the  divinity  of  Christ, 
I  cannot  understand  that  any  person  professing  those  doc- 
trines could  honestly  or  conscientiously  repeat  by  heart,  that 
is,  express  his  belief  in  the  doctrines  contained  in  the  cate- 
chism of  Mr.  Edward  Bowles.  And  if  it  had  been  necessary 
to  determine  the  intentions  of  Lady  Hewley  as  to  the  doctri- 
nal belief  of  the  inmates  of  her  hospital  without  reference 
to  the  catechism  of  Bowles,  it  must  not  be  forgotten  that 
upon  the  aiithority  of  two  eminent  persons,  well  known  at 
the  time  in  question,  I  mean  Dr.  Barrow  and  Mr.  Baxter, 
the  doctrine  of  the  divinity  of  Christ  was  held  to  be  suffi- 
ciently acknowledged  as  a  matter  of  belief  by  those  who 
received  the  apostles'  creed  alone,  (a)  And  the  weight  of 
the  observation  for  the  present  purpose  consists,  not  so  much 
in  the  consideration  of  the  taruth  of  the  conclusion  at  which 
Barrow  and  Baxter  have  arrived,  as  in  the  proof  it  aflfords  of 

(a)  Barrow's  Treat,  on  the  Creed,  under  the  clause  '*  His  only  Son," 
and  Baxter  in  his  Treat.  '*  Directions  for  Weak  Christians,"  part  ii. 
§53,1. 
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the  fact,  that  by  all  bodies  of  Christians  by  whom  the  apos- 
tles' creed  was  received,  that  is,  in  England,  by  the  membeis 
of  the  Established  Church,  and  of  all  the  dissenting  com- 
munities then  known,  the  doctrine  of  the  holy  Trinity  was 
also  received  and  believed;  and  it  is  by  the  current 
acknowledged  use  *  of  language  at  that  day  that  this  *  578 
deed  is  to  be  construed.  In  the  latter  deed,  therefore, 
I  think  Lady  Hewley  expresses  her  clear  and  undoubted 
intention  that  no  Protestant  dissenter  who  denies  the  divin- 
ity of  Christ,  that  is,  no  Unitarian,  shall  partake  of  her 
bounty. 

My  Lords,  in  answer  to  the  last  question  proposed  by  your 
Lordships,  I  would  state  my  opinion  to  be,  that  Unitarian 
preachers,  and  their  widows,  and  other  persons  professing 
Unitarian  doctrines,  are  capable,  at  the  present  day,  of  receiv- 
ii^  the  benefit  of  charities  similar  to  those  mentioned  in  the 
deeds  of  Lady  Hewley,  whenever  they  shall  be  properly 
described  in  any  deeds  of  endowment;  and  that  I  see  no 
distinction  to  be  drawn  between  charities  of  one  description 
or  for  one  purpose  and  those  for  any  other,  for  I  consider, 
since  the  Statute  of  58  Geo.  8,  c.  160,  all  distinction  between 
Unitarians  and  other  Protestant  dissenters  as  to  this  purpose 
is  by  law  taken  away. 

The  Lobd  Chancellor.  —  I  move  your  Lordships,  that  the 
further  consideration  of  this  case  be  postponed,  that  your 
Lordships  may  have  time  to  review  the  very  elaborate  aigu- 
ments  contained  in  the  opinions  of  the  learned  Judges. 

Lobd  Brougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend.  The  learned  Judges,  in  the  case  of  Doe  v. 
Ferratt^  (a)  and  of  Shore  v.  WUson^  have  presented  to  us 
most  able  and  elaborate  arguments,  and  afforded  us  the 
greatest  assistance  in  forming  our  final  judgment  in  these 
cases,  which  have  now  stood  over  for  a  very  long  time. 

(a)  The  Judges  delivered  their  opinions  the  same  day  in  that  case, 
which,  however,  was  not  decided  until  the  session  of  1S43. 
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August  6. 

*  579      *  Lord  Cottenham  this  day  moved  the  judgment  of 

the  House  as  follows :  —  My  Lords,  the  opinions  which 
have  been  delivered  by  the  learned  Judges  have  so  far  ex- 
hausted this  case  in  all  the  most  material  parts  of  it,  that  I 
do  not  deem  it  necessary  to  enter  at  large  into  the  very  inter- 
esting and  important  matters  which  were  discussed  at  the 
bar. 

The  principal  object  of  the  suit  was  to  have  it  declared 
that  ministers  or  preachers  of  what  is  commonly  called 
Unitarian  belief  and  doctrine,  and  their  widows,  and  mem* 
bers  of  their  congregations,  or  pei^sons  of  what  is  commonly 
called  Unitarian  belief  and  doctrine,  are  not  fit  objects  of 
the  charity.  The  decree  appealed  from  established  the 
affirmative  of  that  proposition,  and  of  the  seven  Judges  who 
attended  the  hearing  at  the  bar  of  this  House,  six  concurred 
in  it.  I  cannot  suppose  that  your  Lordships  will  think  that 
there  is  ground  for  differing  from  this  opinion ;  and  if  that 
should  be  your  Lordships'  feeling  iipon  it,  the  result  will 
necessarily  be  an  affirmance  of  the  decree.  I  cannot,  how* 
ever,  omit  to  make  some  observations  as  to  the  media  through 
which  this  conclusion  has  been  arrived  at  by  the  different 
authorities  by  whom  the  subject  has  been  considered. 

Your  Loixlships  will  have  observed  that  in  the  discussion 
in  the  Court  of  Chancery  a  very  large  range  of  evidence  was 
admitted,  with  a  view  of  coming  to  a  decision  as  to  what 
was  the  intention  of  Lady  Hewley,  which  could,  after  all, 
only  be  judged  of  by  the  language  and  terms  used  in  the 
deeds.  In  what  respect  and  for  what  purposes  this  evidence 
was  properly  received  was  the  subject  of  one  of  the  questions 
put  to  the  learned  Judges,  and  has  been  the  subject  of  some 
difference  in  their  opinions.    It  does  not  appear  to  me 

*  580    necessary  to  consider  minutely  those  *  differences,  be* 

cause  I  conceive  that,  keeping  strictly  within  those 
rules  which  all  the  opinions  recognize,  there  is  sufficient, 
upon  the  view  taken  by  the  great  majority  of  the  Judges,  to 
support  the  conclusion  to  which  they  have  come  upon  the 
main  point  in  the  case. 
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It  was  yery  clearly  s^d  shbrtly  laid  down  by  Mr.  Baron 
GuRNEY.,  that  that  part  of  the  evidence  which  goes  to  show 
the  existence  of  a  religions  party,  by  which  the  phraseology 
found  in  the  deeds  was  used,  and  the  manner  in  which  it  was 
used,  and  that  Lady  Hewley  was  a  member  of  that  party,  is 
admissible;  that  being  in  effect  no  more  than  receiving  evi- 
dence of  the  circumstance  by  which  the  author  of  the  instru- 
ment was  surrounded  at  that  time. 

Much  evidence,  indeed,  appears  to  have  been  received, 
which,  if  of  a  nature  to  be  received,  might  fall  under  the 
same  rule,  but  which  was  objectionable  upon  other  grounds, 
such  as  the  opinions  of  living  witnesses.  But  rejecting  all 
such  evidence,  enough  appears  to  me  to  remain  unobjection- 
able in  itself,  and  properly  received  for  the  above  purpose, 
to  support  the  conclusion  to  which  a  great  majority  of  the 
learned  Judges  have  come. 

I  have  thought  it  right  to  make  these  observations  upon 
this  matter  of  evidence,  as  otherwise  the  affirmance  of  the 
decree  might  seem  to  sanction  the  receiving  all  the  evidence 
received  below,  whieh  might  tend  to  introduce  much  doubt 
and  confusion  in  other  cases. 

It  may  be  thought  that  this  opportunity  should  be  taken 
of  specifying  what  description  of  persons  are  hereafter  to  be 
considered  as  proper  objects  of  the  charity.  I  think  that 
any  attempt  to  do  this  would  be  dangerous,  and  would  be 
more  likely  to  promote  than  to  prevent  further  litiga- 
tion, as  it  is  impossible  *  d  priori  to  foresee  the  con-  *  581 
sequences  of  any  such  declaration,  or  to  have  sufficient 
information  as  to  the  various  interests  upon  which  it  may 
operate,  and  which  are  not  represented  in  this  suit.  What 
has  passed  in  this  cause,  and  the  valuable  opinions  which  the 
Judges  have  delivered,  will,  it  may  be  hoped,  afford  such 
light  to  the  trustees  as  to  enable  them  satisfactorily  to  ad- 
minister the  funds  for  the  future. 

It  was  made  part  of  the  complaint  upon  this  appeal,  that 

some  of  the  trustees  had  been  removed,  as  to  whom  it  had 

not  been  proved  that  Ihey  entertained  opinions  inconsistent 

with  the  declared  purposes  of  the  trust.    I  do  not  consider 
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the  removal  of  any  of  the  trustees  as  implymg  aoy  reflection 
upon  their  moral  conduct.  But  as  by  the  decision  of  the 
Court  it  was  found  that  the  application  of  the  funds  for  the 
time  past  had  not  been  consistent  with  what  appeared  to 
the  Court  to  be  the  real  object  of  the  charity,  and  as  a 
larger  discretion  must  necessarily  be  left  to  the  trustees  for 
the  future,  I  think  that,  as  a  matter  of  discretion,  it  was  right 
to  select  others  for  the  future  management  of  the  funds ;  and 
if  that  was  right  in  1888,  it  certainly  would  be  indiscreet  to 
adopt  a  different  course  in  1842.  I  cannot,  therefore,  think 
that  it  will  be  right  to  alter  this  part  of  the  decree. 

I  propose,  therefore,  to  your  Liordships  to  dismiss  this  ap- 
peal, and  I  see  no  ground  for  departing  from  the  usual  course 
of  giving  to  the  respondents  the  costs. 

Lord  Brougham.  —  I  agree  with  my  noble  and  learned 
friend,  that  your  Lordships  ought  to  dismiss  this  appeal,  and, 
as  usual,  unless  under  very  special  circumstances,  none  of 

which  exists  in  this  case,  with  costs. 
*  582  *  This  cause  was  originally  heard  before  me  in  the 
Court  of  Chancery,  all  but  the  reply.  I  had  the  as- 
sistance of  two  learned  Judges,  though,  in  consequence  of 
my  giving  up  the  Great  Seal  before  the  case  was  fully  argued, 
no  opinion  was  giv^n,  and  none,  indeed,  was  formed  by  me  in 
the  absence  of  the  reply.  My  noble  and  learned  friend,  who 
succeeded  me  in  the  Court  of  Chancery,  heard  the  case 
through,  according  to  my  recollection,  and  gave  the  judg- 
ment which  your  Lordships  are  now  moved  by  my  noble  and 
learned  friend  near  me  to  affirm. 

The  opinions  of  the  Judges  undoubtedly  have  been  of  very 
great  use  to  your  Lordships  in  the  examination  of  this  some- 
what difficult  question,  and  I  agree  with  my  noble  and  learned 
friend  that  it  is  advisable  for  your  Lordships  to  come  to 
the  decision  to  which  the  opinion  of  a  great  majority — six 
out  of  seven  —  of  these  learned  persons  would  naturaUy^ 
lead.  I  am  also  of  opinion,  that  it  must  be  considered  that 
in  giving  this  affirmance  to  the  decree,  your  Lordships  do  it 
under  the  qualification  which  has  been  stated  by  my  noble 
[498] 


SHORE   V.  WILSON.  *  582 

and  learned   friend  with   respect  to  the  reception  of  evi- 
dence. 

Lord  Campbell  having  argued  the  case  as  counsel  at  the 
bar,  abstained  from  taking  my  part  in  the  judgment. 

[It  was  accordingly  ordered  that  the  appeal  be  dismissed, 
and  the  decree  and  order  appealed  from  be  affirmed ;  and  that 
the  appellants  pay  to  the  respondents  their  costs  of  the  ap- 
peal.] 1 

'  The  Act  of  the  7  &  8  Vic.  c.  45,  which  is  commonly  called  Lord 
Ltndhubst's  Act,  was  introdaced  by  Lord  Ltkdhurbt  in  consequence 
of  the  difficulties  arising  in  Lady  HewUy^s  Case,  The  Act  provides  that, 
so  far  as  do  particular  religious  doctrines,  or  opinions,  or  mode  of  regu- 
lating worship  appear  in  the  will,  deed,  or  other  instrument  creating  the 
trust,  the  usage  for  twenty-five  years  immediately  preceding  any  suit 
relating  thereto,  shall  be  taken  as  conclusive  evidence  that  such  religious 
doctrines,  or  opinions,  or  mode  of  worship,  as  have  for  that  period  been 
taught  or  observed  in  any  meeting-house,  may  properly  be  taught  or  ob- 
served therein,  and  the  right  or  title  of  any  congregation  to  hold  such 
meeting-house,  and  any  fund  for  the  benefit  of  such  congregation,  or 
minister,  or  other  officer  of  such  congregation,  shall  not  be  called  in 
question  on  account  of  the  doctrines,  or  opinions,  or  mode  of  worship  so 
taught  or  observed.  And  tiie  Act  also  provides  that  where  any  minister's 
house,  school,  or  fund  shall  be  given  or  created  by  any  deed,  will,  or  other 
instrument  which  shall  declare  in  express  terms,  or  by  reference,  the 
particular  religious  doctrines  or  opinions  for  the  promotion  of  which  the 
same  are  intended,  then  they  shall  be  applied  to  promoting  the  doctrines 
or  opinions  so  specified,  any  usage  of  the  congregation  to  the  contrary 
notwithstanding.    See  Attorney-General  v.  Bunce,  L.  R.  6  £q.  572. 

[499] 


588  CASES  IN  THB  HOUSE  OF  LORDS. 


•588  ♦PHIPPS  V.  ACKERS. 

1835. 

Sophia  Phipps,  Widow Appellant. 

George  Holland  Ackers Respondent, 

WilL    Executory  Devise.     Vesting. 

A  testator  gave  all  his  real  and  personal  estates  to  trustees  ;  and  as  to  his 
lands  at  W.|  which  he  held  in  fee-simple,  he  directed  that  the  trustees 
should  stand  seised  thereof,  in  trust  to  convey  the  same  to  G.  H.  A., 
(« when  and  as  soon  as  he  should  attain  his  age  of  twenty-one  years  ; " 
but  in  case  he  should  die  before  he  attained  that  age,  without  leaving 
issue  of  his  body,  then  that  the  said  lands  at  W.,  given  and  devised  to 
him,  should  sink  into  the  residue  of  the  testator's  real  and  personal 
estates  ;  and  he  gave  the  residue  to  J.  C.  At  the  testator's  death  G. 
H.  A.  was  only  twelve  years  of  age. 

Hdd^  that  an  equitable  estate  in  fee  in  the  lands  at  W.  vested  in  G.  H. 
A.  immediately  on  the  testator's  death,  liable  to  be  devested  in  the 
event  of  his  dying  under  twenty-one  without  leaving  issue  of  his 
body.^ 

August  18,  31,  1835.    May  10;  June  30;  August  11, 1842. 

James  Ackers,  by  his  will,  dated  the  13th  of  April,  1822, 
gave  and  devised  all  his  freehold,  copyhold,  and  leasehold  mes- 
suages, lands,  and  tenements,  'to  trustees,  upon  certain  trusts 
therein  declared,  except  the  lands,  hereditaments,  and  prem- 
ises therein  after  devised  unto  his  godson,  George  Holland 
Ackers,  as  to  which  the  will  proceeded  thus :  ^^  And  as  to, 
for,  and  concerning  all  my  messuages,  lands,  and  premises 
situate,  lying,  and  being  at  Wheelook,  in  the  county  of  Ches- 
ter, they  my  trustees  shall  stand  seised  and  be  possessed 
thereof  in  trust  and  to  the  intent  and  purpose  to  assign,  con- 
vey, and  assure  the  same  unto  my  godson,  George  Holland 

1  See  1  Jarman  WiUs  (3d  Eng.  ed.),  764,  770  et  seq,\  ^  Redf.  Wills 
(Ist  ed.),  597,  604  et  8€q.\  Egerton  v.  Earl  Brownlow,  4  H.  L.  Cas.  1 ; 
Whitter  v.  Brembridge,  L.  B.  2  £q.  736. 
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AcketB,  eldest  son  of  mj  nephew  George  Ackers,  when  and 
so  soon  as  he,  my  said  godson,  shall  attain  his  age  of  twenty- 
one  years;  and  also  do  and  shall  pay  unto  my  said 
godson,  6.  H.  *  Ackers,  the  sum  of  7000Z.  at  and  upon  *  684 
his  attaining  his  said  i^e  of  twenty-one  years.  But  in 
case  my  said  godson,  G.  H.  Ackers,  shall  depart  this  life 
before  he  attains  the  said  age  of  twenty-one  years  without 
leaving  issue  of  his  body,  lawfully  to  be  begotten,  then  and  in 
such  case  the  said  messuages,  lands,  and  premises  in  Wheelock 
aforesaid,  herein  before  given  and  devised  to  him,  together 
with  the  said  sum  of  7000Z.,  shall  sink  into  and  become  part 
of  the  residue  of  my  real  and  personal  estate,  and  go  accord- 
ing to  the  disposition  thereof  herein  after  expressed  and  con- 
tained.'* The  residue  of  the  real  and  personal  estate  was 
then  by  the  will  given  to  James  Coops. 

The  testator  died  in  1824,  leaving  the  said  G.  H.  Ackers, 
who  was  then  about  twelve  years  of  age,  and  attained  his  age 
of  twenty-one  years  in  1838.  In  1881  Mrs.  Phipps,  the  tes- 
ta tor^s  heiress-at-law,  filed  a  bill  in  Chancery  against  the  act- 
ing trustee  and  G.  H.  Ackers  and  others,  stating  the  said 
will,  and  also,  among  other  things,  that  the  rents  received  by 
the  trustee  in  respect  of  the  Wheelock  estate  amounted  to  a 
considerable  sum.  The  bill  prayed,  among  other  things,  that 
it  might  be  declared  that  the  plaintiff  was  entitled  to  the 
rents  and  profits  of  the  messuages  and  lands  at  Wheelock, 
from  the  death  of  the  testator  until  such  time  as  the  infant 
defendant,  G.  H.  Ackers,  should  attain  twenty-one  years  of 

age. 

To  that  bill  G.  H.  Ackers  demurred  for  want  of  equity, 
and  the  Vice-Chancellor  allowed  the  demurrer,  (a) 

The  appeal  against  his  Honor's  order  was  argued  in  August, 
1835,  but  on  Lord  Brougham's  recommendation,  judgment 
was  postponed.  (6) 

The  appeal  came  now  to  be  reargued  by  one  *  counsel  *  586 
of  a  side,  in  presence  of  the  common-law  Judges.  (<?) 

(a)  6  Sim.  44.  (6)  Vol.  HI.,  ante,  p.  702. 

(c)  Lord  Chief  Justice  Tixdal  ;  Jostices  Williams,  Patteson, 
CoLRRiDaE,  Erskinb,  Coltmak,  and  Wiohtmak  ;  Barons  Parke, 
Gurnet,  Rolfe,  and  Maule. 
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Mr,  West^  for  the  appellant,  after  recapitulating  the  pro- 
ceedings that  had  taken  place  in  the  case,  as  mentioned  in 
the  reports  before  referred  to,  and  after  reading  the  devise 
of  the  Wheelock  estate  as  above  set  forth,  said :  The  sole 
question  is,  what  estate  did  the  respondent  take  under  that 
devise  ?  Was  it  vested,  or  contingent  on  his  attaining  the 
age  of  twenty-one  years?  If  he  took  a  vested  interest  on 
the  death  of  the  testator,  then  he  was  entitled  to  the  rents 
and  profits  from  that  time  tiU  he  attained  his  fuU  age,  when 
the  estate  was  to  be  conveyed  to  him ;  but  if  the  estate  did 
not  so  vest,  but  was  in  contingency  until  he  attained  twenty- 
one,  the  heiress-at-law,  or  her  representative,  after  her  death, 
was  entitled  to  the  intermediate  rents  and  profits.  The  words 
^^  when  and  so  soon  as  he  shall  attain  his  age  of  twenty-one 
years,"  cannot  be  grammatically  construed  to  vest  a  present 
interest.  These  words  must  be  expunged  before  that  con- 
sti*uction  can  be  put  on  this  devise.  The  word  ^^  when  "  has 
been  always  held  to  create  a  condition  precedent,  except 
where  an  antecedent  particular  estate  is  given  out  of  the 
property.  The  provisions  of  the  will  showed  that  it  was  not 
the  testator's  intention  to  give  any  estate  to  the  respondent 
until  he  attained  his  age  ;  the  legal  estate  being  devised  to 
trustees,  in  trust,  to  convey  it  to  him  when  he  should  attain 
that  age,  and  there  being  no  direct  gift  to  him  before  that 
period. 

[The  learned  counsel,  in  the  course  of  his  argument, 
*  586  *  (which  was  much  to  the  same  effect  as  Mr.  PreitoiCn 
at  the  former  hearing,  (a)  referred  to  and  analyzed  the 
following  among  other  cases,  distinguishing  such  of  them  as 
were  analogous  with  the  present  case  from  those  which  were 
not ;  viz.,  Boraston^s  Case^Cjb^  0-ranf$  Case^  cited  in  LampeVn 
Case  (c)  and  in  Cruise  on  Fines,  (d)  Johmon  v.  Bellamy^  (c) 
Taylor  v.  Biddaly  (jg^  Edwards  v.  Hammond^  (K)  Goodtitle  v. 

(a)  Vol.  III.,  ante,  p.  703  et  seq.  (b)  8  Rep.  10. 

(c)  10  Rep.  50  a.  {d)  Page  183  (3d  ed.). 

(tf)  Cro.  Eliz.  122;  2  Leon.  36. 
(J)  Ch.  Cas.  188. 

(A)  3  Lev.  132;  s.  c.  1  New  Rep.  324,  n. 
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Whitby ^(a) Br omfieldy,  Crowder^(J>)  Pearne's Post. Works, (c) 
Doe  y.  Lea^  (d)  Stephens  y.  Stephens^  (g)  CHbson  y.  Lord 
MtmtfoTt^  ig)  Bullock  y.  Stones^  (A)  Doe  v.  Nowell^  (t)  2>oe  y. 
Moore  (k)  (which  he  contended  was  a  wrong  decision,  and 
not  sustained  by  the  cases  therein  referred  to),  Hanson  y. 
Qrahamy  (T)  Stanley  y.  Stanley^  (m)  Chambers  y.  Brail- 
ford^  (n)  Leake  y.  Robinson^  (o)  Duffield  y.  Elwes^  (p)  Duf'- 
field  y.  Duffield^  (y)  Q-enery  y.  Fitzgerald^  (r)  Vawdry  y. 
Qeddes.  («) 

aSiV  (7.  Wetherelly  with  whom  was  ifcTr,  Jl  Russell^  for  the 
respondent.  —  If  G.  H.  Ackers  should  die  under  twenty-one 
and  without  issue,  the  Wheelock  estate  was  to  pass  to  the 
residuary  deyisee,  James  Coops ;  but  if  G.  H.  Ackers  at- 
tained twenty-one,  the  trustees  were  to  conyey  the  estate 
to  him;  or  if  he  died  under  twenty-one,  leaying 
*  issue,  the  issue  were  to  take  it ;  and  yet  it  is  con-  *  587 
tended  that  this  was  not  a  yested  estate.  It  is  suffi- 
cient to  look  at  the  will,  without  the  aid  of  cases,  to  see  that 
this  was  a  yested  estate,  because  it  is  manifest  that  the  ances- 
tor must  take  in  order  that  the  issue  might  take,  unless  the 
solecism  is  to  be  supported  that  an  heir  can  take  as  heir  with- 
out an  ancestor.  All  the  cases  cited,  from  Borastou's  down- 
. wards,  have  turned  on  the  construction  of  the  word  '^  when," 
•without  the  additional  contingency  in  this  case,  of  dying 
without  issue ;  and  even  if  that  were  wanting,  we  should 
neyei-theless  maintain,  upon  the  authorities,  that  the  estate 
in  this  case  yested.  With  regard,  then,  to  the  argument  on 
the  o.ther  side,  that  the  word  ^'  when  "  constitutes  a  condition 
precedent  unless  a  previous  estate  for  life  or  years  is  first 

(a)  1  Burr.  228.  (6)  1  New  Rep.  313. 

(c)  Page  191.  ((0  8  T,R.  41. 

(e)  Cas.  Temp.  Talb.  229.  (g)  1  Yes.  Sen.  485;  Amb.93. 

(A)  2  Yes.  Sen.  521. 

(t)  1  M.  &  Sel.  327  ;  5  Dow,  202. 

(k)  14  East,  601.  (0  6  Yes.  239. 

(m)  16  Yes.  491.  (n)  18  Yes.  388. 

(o)  2  Meriv.  363.  (p)  2  Sim.  &  Stu.  244. 

\q)  1  Dow  &  CI.  268,  309  ;  s.  c.  3  Bligh,  n.  s.  360. 

(r)  Jacob,  468.  («)  1  Rnss.  &  My.  203. 
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carved  out  of  the  property,  there  were  in  Boraiton^s  due 
expressions  savouring  strongly  of  such  a  condition,  but  the 
ground  there  taken  in  the  decision  was  not  that  which  is  now 
advanced  at  the  bar,  but  the  abstract  proposition  that  ^*  when '' 
and  '^  then  "  did  not  import  a  condition  precedent.  Indeed, 
until  the  publication  of  Mr.  Fearne's  posthumous  opinion, 
there  was  no  instance  of  such  a  doctrine,  and  there  is  no  trace 
of  it  in  his  work  on  contingent  remainders,  in  which  he  would 
have  taken  the  distinction  implied  in  this  posthumous  opinion, 
if  he  ever  really  entertained  it. 

In  Edwards  v.  Hammond^  the  record  of  which  case  was 
examined  in  Bromfield  v.  Crowder^  the  point  was  not  raised, 
yet  there  no  antecedent  particular  estate  was  given,  the  sur- 
renderor taking  back  an  estate  for  life,  which  was  only  the 
estate  he  had  before ;  and  the  estate  was  nevertheless  held 
to  vest  immediately.    In  Bromfield  v.   Grawder^  where  the 

word  "  if "  was  used,  and  in  Taylor  v.  Biddal^  the 
*  588    *  distinction  might  have  been  raised,  if  in  any  case, 

but  it  was  not.  In  Mansfield  y.  Dugard  (a)  there 
was  a  devise  to  the  testator's  wife  until  his  son  should  attain 
twenty-one,  and  then  to  his  son  and  his  heirs ;  the  son  died 
under  age,  but  it  was  held  that  the  remainder  vested  in  him 
at  the  testator^s  decease.  In  Ovodtitle  v.  Whitby  there  was 
a  charge  for  the  maintenance  of  the  infant  during  minority, 
but  no  prior  estate  was  given,  and  Lord  Mansfield  put  the 
supposition  that  the  devisee  might  marry  and  leave  issue 
before  attaining  twenty-one.  In  Doe  v.  Lea  there  was  no 
preceding  estate,  but  the  legal  estate  was  vested  in  trustees, 
subject  only  to  doing  certain  repairs  upon  the  property-  It 
was  there  argued  that  the  estate  depended  on  a  condition 
precedent,  but  Lord  Kenton  said  that  the  question  had  been 
settled  ever  since  Boraaton's  Case.  It  is  extraordinary  that 
this  distinction,  if  it  ever  existed,  should  have  escaped  Lord 
Kenton's  observation.  Doe  v.  Nowell  was  understood  by 
Lord  Ellenborouoh,  in  Doe  v.  Moore^  to  be  an  authority  for 
saying  that  this  distinction  was  immaterial ;  and  if  it  be  not 
so.  Lord  Ellenbobough  must  have  made  a  double  mistake ; 

(a)  1  £q.  Cas.  Ab.  195. 
[504] 


PHIPP8  V.  ACKERS.  *  688 

for  he  must  not  only  have  miaconceiyed  his  authority,  but 
must  have  decided  erroneously  according  to  that  misconcep- 
tion. If  this  devise  had  stopped  at  the  words  *'*'  when  and  so 
soon  as  he  shall  attain  twenty-one,"  the  estate  would  be  vested. 
But  supposing  that  part  of  tiie  clause  created  a  condition  pre- 
cedent, it  would  be  controlled  by  the  remaining  part  of  the 
clause,  under  which  this  devisee  dying  under  twenty-one, 
leaving  issue,  would  take. 

It  is  said  that  until  a  conveyance  is  actually  made  no 
estate  or  interest  can  vest.  It  is  true,  in  nine  *  cases  *  589 
out  of  ten,  the  donee  under  a  will  must  take  through 
the  medium  of  a  conveyance.  That  ground  of  argument  is 
matter  of  form  and  not  of  substance,  and  does  not  affect  the 
intention  of  the  donor.  If  it  were  to  be  held  that  the  con- 
veyance was  the  gift,  and  not  that  an  equitable  estate  was 
given  by  the  will,  the  gift  would  be  made  dependent  upon  a 
conveyance  being  made.  There  are  words  of  gift  here  ;  the 
property  is  given  to  the  trustees,  and  they  are  to  convey  the 
legal  estate  to  the  respondent.  In  Stanley  v.  Stanley^  the 
Master  of  the  Rolls  adverted  to  this  distinction,  and  said  it 
was  not  material  that  the  estates  were  to  be  settled  by  a  con- 
veyance directed  to  be  made ;  aAd  in  Jervoise  v.  Tlie  Ihnke  of 
Northumberland^  (a)  Lord  Eldon  says,  **  In  my  judgment,  it 
makes  no  difference  that  the  legal  estate  was  not  in  him." 
The  effect  must  be  the  same  whether  the  estate  is  equitable  or 
legal.  If,  then,  a  beneficial  interest  is  given  by  the  will,  the 
conveyance  is  only  the  mode  of  carrying  it  into  effect.  The 
case  of  Dt^ld  v.  Mwes  was  in  substance  like  the  present 
case ;  if  there  should  be  a  second  son,  he  was  to  take  the 
estate,  and  it  was  held  to  be  vested  ;  and  Bromfield  v.  Crow- 
der^  in  effect,  decides  it.  Hanson  v.  Graham^  Chambers  v. 
Braihford^  Leake  v.  Robinson^  and  Vawdry  v.  Geddes,  are  all 
distinguishable  from  the  present  case. 

[LoBD  Campbell. — What  equitable  estate  do  you  say 
vested  in  G.  H.  Ackers  upon  the  death  of  the  testator ;  an 
estate  tail  or  in  fee  ?  ] 

(a)  1  Jao.  &  W.  670. 
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That  question  is  not  necessary  to  be  determined  now,  the 

only  question  being  as  to  the  title  to  the  intermediate  rents, 

until  the  happening  of  the  event  subject  to  which  a 

*  590   conveyance  is  directed  to  be  made  ;  *  but  we  should 

say  that  this  devisee  takes  an  estate  in  fee,  liable  to  be 
devested  if  he  dies,  without  issue,  under  twenty-one. 

Mr,  West  replied. 

The  Lord  Chancellor,  with  the  concurrence  of  the  other 
Peers  present,  proposed  the  following  question  for  the  opinion 
of  the  Judges:  '^  A.  B.  being  seised  in  fee-simple  of  certain 
lands  and  hereditaments  at  W.,  by  his  will  duly  executed  and 
attested  for  passing  real  estates  by  devise,  gave  all  his  real 
estates  at  W.  to  his  godson,  G.  H.  A.,  when  and  so  soon  as 
he  should  attain  his  age  of  twenty-one  years  ;  but  in  case  his 
said  godson  should  die  under  the  age  of  twenty-one  years,  then 
the  testator  directed  that  his  said  estate  at  W.  should  sink  into 
and  form  part  of  his  residuary  real  estate  :  and  by  his  said  will 
he  gave  all  the  residue  of  his  real  estates  to  J.  C,  subject  to 
various  limitations  and  provisions  protecting  the  same.  The 
testator  continued  seised  in  fee  simple  of  the  said  lands  and 
hereditaments  at  W.  until  his  death,  and  he  died  without  re- 
voking or  altering  his  will,  leaving  his  godson  6.  H.  A.  an 
infant  of  the  age  of  twelve  years.  The  opinion  of  the  Judges 
is  desired  as  to  what  estate  G.  H.  A.  took  in  the  estate  at  W.'* 

The  further  consideration  of  the  case  was  postponed  to  giye 
the  Judges  time  to  consider  the  question. 

June  30. 

Lord  Chief  Justice  Tindal  this  day  delivered  the  opinion 
of  the  Judges,  as  follows :  In  order  to  answer  your  Lordships' 
question,  it  is  not  necessary  for  us  to  say  what  would  be  tiie 
legal  effect  of  a  simple  devise  to  A.  and  his  heirs  when  or  if 
he  shall  attain  twenty-one,  without  any  concomitant  provisions 
calculated  to  show  .whether  the  testator  did  or  did  not  mean 
to  treat  the  attaining  twenty-one  as  a  condition  prece- 

*  591   dent.    In  such  a  case  *  Mr.  Fearne  may  be  right  in 
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the  opinion  found  among  his  posthumous  works,  that  until 
the  devisee  attains  the  prescribed  age,  he  takes  no  interest 
whatever  in  the  devised  lands.  But  whatever  might  be  the 
true  meaning  of  such  a  devise  if  it  should  occur  by  itself, 
there  is  ample  authority  for  saying  that  such  words  may, 
from  the  context,  be  taken  not  to  indicate  the  time  when  the 
estate  is  to  vest,  but  to  point  out  an  event  on  the  happening 
of  which  an  estate  already  vested  is  to  be  devested  in  favour 
of  some  other  person.  And  the  cases  on  this  subject  appear 
to  be  resolvable  into  two  classes :  first,  those  in  which  the 
Courts  have  relied  on  the  circumstance  that  the  estate,  prior 
to  the  attainment  of  the  age  of  twenty-one,  has  been  given  to 
some  third  person,  either  for  the  benefit  of  the  devisee  him- 
self, as  in  Qoodtitle  v.  Whitby j  (a)  or  for  the  benefit  of  some 
other  persons  to  endure  during  the  minority,  as  in  Bor<MtorC% 
CoieQi)  and  Mansfield  v.  Dugard;  (c)  and,  secondly,  those 
cases  in  which  the  estates  are  given  over  in  the  event  of  the 
devisee  dying  under  twenty-one,  as  in  Edwards  v.  Hamr 
mond^  (d)  Bromfield  v.  Crowder^  (e)  and  Doe  dem.  Sunt  v. 
Moore.  (^) 

The  first  class  of  cases  proceeds  on  the  ground  that  the  es- 
tate given  to  the  devisee  on  his  attaining  twenty-one,  is  in 
fact  only  a  remainder,  taking  effect  in  its  natural  order,  on  the 
determination  of  the  preceding  estates  ;  and  that  the  attaining 
the  prescribed  age  in  such  a  case  no  more  imports  a  condition 
precedent  than  any  other  words  indicating  that  a  remainder- 
man is  not  to  take  until  after  the  determination  of  the  par- 
ticular estates. 

The  second  class  of  cases  goes  on  the  principle  that 
*  the  subsequent  gift  over  in  the  event  of  the  devisee  *  692 
dying  under  twenty-one,  sufficiently  shows  the  mean- 
ing of  the  testator  to  have  been  that  the  first  devisee  should 
take  whatever  interest  the  party  claiming  under  the  devise 
over  is  not  entitled  to,  which  of  course  gives  him  the  imme- 
diate interest,  subject  only  to  the  chance  of  its  being  devested 


(a)  1  Burr.  228.  (b)  3  Rep.  18. 

(c)  1  Eq.  Caa.  195.  (rf;  8  Lev.  132. 

(e)  1  New  Rep.  818.  (g)  14  East,  601. 
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on  a  future  contingency.  Whether  the  doctrine  on  which 
this  second  class  of  cases  has  rested  was  originally  altogether 
satisfactory,  is  a  point  which  we  need  not  discuss.  It  is  suf- 
ficient to  say  that  it  clearly  has  been  established  and  recog* 
nized  as  a  settled  rule  of  construction,  not  only  in  the  Courts 
below  but  also  in  your  Lordships'  House,  and  that  rule  ap- 
pears to  us  clearly  to  govern  the  case  put  to  us  by  your 
Lordships :  in  conformity  with  which  rule,  therefore,  we  beg 
leave  to  state,  that  on  the  question  put  to  us,  we  are  of 
opinion  that  G.  H.  A.,  on  the  decease  of  the  testator,  took 
an  estate  in  fee-simple  in  the  lands  and  hereditaments  at  W*, 
subject  to  be  devested  in  the  event  of  his  dying  under  twen- 
ty-one and  without  issue. 

The  Lord  Chancellor  having,  on  behalf  of  the  House, 
thanked  the  learned  Judges  for  their  opinion,  moved  that 
the  further  consideration  of  the  case  be  postponed ;  and  it 
was  postponed  accordingly. 

August  11. 

The  Lord  ChXncellor.  —  This  case  arises  out  of  the  will 
of  James  Ackers.  The  testator,  by  his  will,  devised  his  es- 
tates to  trustees ;  and  with  respect  to  the  Wheelock  estate,  the 
estate  in  question,  he  directed  that  the  trustees  should  stand 
seised  and  possessed  of  it,  in  trust,  to  convey  and  assure  it  to 
Geoige  HoUaad  Ackers,  his  godson,  when  and  so  soon  as  he 
should  attain  the  age  of  twenty-one  years,  but  that 
*  593  if  he  should  *  die  under  the  age  of  twenty-one  years 
without  leaving  issue  of  his  body  lawfully  begotten,  in 
that  case  the  estate  should  form  part  of  his  residuary  estates, 
which  he  devised  to  another  person.  The  question  is,  under 
this  devise,  what  estate  George  Holland  Ackers  took  in  the 
Wheelock  estate  ? 

The  question  was  argued  in  the  presence  of  the  learned 
Judges ;  but  as  this  is  an  equitable  estate,  and  as  your  Lord- 
ships are,  no  doubt,  aware  that  it  forms  no  part  of  the  duty 
of  the  Judges  to  deliver  opinions  with  respect  to  equitable 
estates,  it  became  necessary  to  frame  a  question  for  their 
consideration  in  a  different  form,  and  accordingly  the  ques- 
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tion  put  to  the  learned  Judges  was,  in  substance,  this :  The 
testator  being  seised  in  fee  of  estates  situated  in  the  parish 
of  Wheelock,  devised  those  estates  in  this  manner :  he  gave 
those  estates  to  George  Holland  Ackers,  when  and  so  soon 
as  he  should  attain  the  age  of  twenty-one  years,  but  in  case 
he  should  die  under  the  age  of  twenty-one  yeai's  without 
leaving  issue,  in  that  case  the  estates  should  form  part  of  the 
residuary  estate  of  the  testator,  which  he  gave  over  to  an- 
other person:  and  the  question  put  to  the  Judges  was  this, 
what  estate  George  Holland  Ackers  took  in  the  Wheelock 
estate? 

The  object  which  your  Lordships  had  in  view  was,  that  the 
learned  Judges  should  review  the  cases  of  Doe  dem»  Hunt  v. 
Moore  (a)  and  Bromfield  v.  Crowder^  (6)  and  other  cases  of 
that  class.  The  Judges,  after  consideration,  unanimously 
pronounce  this,  as  their  opinion,  that  George  Holland  Ackers 
took  a  vested  estate  in  fee  in  the  Wheelock  estate,  liable  to 
be  devested  in  the  event  of  his  dying  under  twenty-one  with- 
out leaving  lawful  issue.  I  am,  for  one,  perfectly  sat- 
isfied *  with  that  decision  of  the  learned  Judges,  and  *  594 
I  have  no  doubt  my  noble  and  learned  friends  concur 
with  me  in  that  opinion ;  and  the  only  question,  therefore, 
that  remains  to  be  considered  is  this,  whether  a  different  con- 
struction should  be  put  on  this  will,  which  conveys  an  equi- 
table estate,  from  that  which  the  learned  Judges  have  put 
upon  the  will  as  applied  to  a  legal  estate ;  or,  in  other  words, 
whether  the  direction  to  convey  makes  any  difference  with 
respect  to  the  disposition  of  the  property  ?  I  am  clearly  of 
opinion  that  it  does  not ;  And  I  agree  entirely  in  what  fell 
from  Sir  William  Grant,  in  the  case  of  Stanley  v.  Stanley^  (c) 
that  the  right  is  not  affected  by  the  direction  to  convey,  but 
that  the  conveyance  must  conform  to  the  right,  and  that  the 
will  itself  is  an  equitable  conveyance,  until  that  is  displaced 
by  the  legal  conveyance  which  is  directed  to  be  made.  I  am 
of  opinion,  therefore,  that  in  this  case  George  Holland  Ack- 
ers took  an  equitable  vested  estate  in  fee  in  the  Wheelock 
estate,  and  that  it  was  devested  on  his  dying  under  the  age 

(a)  14  East,  601.  (b)  1  New  Rep.  818. 

(c)  16  Ves.  491. 
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of  twenty-one  years  without  leaving  lawful  issue.    The  con 
sequence  of  this  is,  that  the  judgment  of  the  Vice-Chan- 
ceUor  must  be  affirmed. 

Lord  Brougham.  —  I  entirely  agree  with  the  view  which 
my  noble  and  learned  friend  takes  of  this  case,  upon  both 
the  points ;  but  it  will  be  necessary  for  me  to  trouble  your 
LfOrdships  by  going  a  little  more  particularly  into  it,  in  con- 
sequence of  what  passed  when  the  case  was  heard  before  me, 
and  out  of  which  arose  the  discussion  of  it  before  the  learned 
Judges. 
After  disposing  of  one  of  the  two  cases,  reversing  the 

decree  of  the  Court  below  in  1835,  I  was  at  first 
*  595   *  disposed  to  affirm  the  decree  in  the  other,  —  the  case 

now  before  your  Lordships,  (a)  Upon  looking  more 
carefully  into  it,  however,  I  came  to  the  opinion  that  if  the 
decree  was  to  be  supported,  it  could  not  be  rested  upon  the 
same  ground  upon  which  I  moved  the  reversal  of  the  other 
decree,  as  the  circumstances  of  the  word  **  residue  "  and  the 
words  **  other  estates  not  disposed  of,"  did  not  apply  here  ; 
and  the  cases  cited  had  no  application,  except  the  FUecutter*$ 
Casf^  Bullock  v.  StoneSy  (6)  and  Lord  £ldon*s  dicta  in  Genery 
V.  Fitzgerald,  (c)  I  therefore  arrived  at  the  conclusion,  that 
if  the  decree  below  was  allowed  to  stand,  it  could  only  be 
rested  upon  the  interest  given  to  George  Holland  Ackers 
being  an  immediate  vested  interest,  and  not  contingent ;  that 
it  was  an  interest  vesting  inntanter^  but  liable  to  be  devested 
on  the  event  happening  of  George  Holland  Ackers  dying 
under  twenty-one.  I  adverted  to  the  doubts  which  had 
always  been  entertained  in  Westminster  Hall  upon  Doe  v. 
Moorcy  (d)  and  the  difficulty  which  I  felt  of  reconciling  it 
with  other  cases ;  and  I  stated  my  opinion  that  the  case  of 
Bromfield  v.  Crowder  {e)  does  not  go  so  far  as  Doe  v.  Moore^ 
and  is  still  more  irreconcilable  with  the  language  used  in 
deciding  that  case.     Upon  the  whole,  therefore,  I  recom- 

(a)  ToJ,  in.,  mfe,  p.  713,  (6)  2  Yes.  521. 

(c)  lJ«c  46S.  (d)  14  EmC,  SOI. 

(•)  1  New  R^  313. 
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mended  the  postponement  of  the  decision,  and  the  having 
the  case  reargued,  with  the  assistance  of  the  learned  Judges. 
It  has  accordingly  been  reargued,  and  your  Lordships  have 
the  opinion  before  you  of  the  Judges,  who  have  arrived  at  the 
conclusion  that  the  case  of  Doe  v.  Moore  was  rightly  decided, 
though  they  give  no  opinion  as  to  what  they  might 
have  held,  had  the  decision  been  *  recent,  and  the  *596 
question  were  now  for  the  first  time  before  them.  In- 
deed, by  expressly  stating  that  they  do  not  feel  called  on  to 
inquire  whether  or  not  that  case  was  satisfactorily  decided, 
they  seem  to  intimate  a  considerable  doubt  upon  the  point. 

As  I  really  had  not  expressed  any  opinion  on  this  point, 
and  only  stated  the  doubt  and  difficulty  which  had  seemed  to 
hang  over  it,  I  am  not  prepared  to  recommend  that  your 
LfOrdships  should  differ  from  the  learned  Judges,  and  should 
declare  the  law  to  be  erroneously  laid  down  in  a  decision 
which  has  for  the  last  thirty  years  been  unquestioned,  and 
must  in  a  great  number  of  instances  have  been  acted  upon. 
My  opinion  is  of  little  value ;  but  I  have  now,  after  a  more 
fall  examination  of  the  question,  arrived  at  the  conclusion 
that,  had  the  question  been  new  and  entire,  I  should  have 
held  the  decision  in  Doe  v.  Moore  to  be  erroneous,  and  that 
John  Moore  took  a  contingent,  and  not  a  vested,  interest. 
That,  I  beUeve,  was  the  opinion  very  general  in  the  profes- 
sion at  the  time. 

There  was  one  circumstance  to  distinguish  this  case  from  all 
those  on  which  it  was  rested ;  viz.,  Bromfield  v.  Crowder^t  (a) 
Edwards  v.  Hammond^  (h)  Mansfield  v.  Dugard.  (c)  Those 
were  cases  of  a  remainder,  and  not  of  an  immediate  devise ; 
and  in  Qoodtitle  v.  Whitby  (d)  there  was  a  trust  to  provide 
for  the  maintenance  and  education  of  infants,  the  devisees, 
during  the  minority.  Then  Boraiton^i  Case^  (e)  which  has 
been  considered  as  the  leading  authority  in  these  questions, 
was  that  of  the  estate  being  given  to  another  during  the 
minority,  and  the  devisee  was  therefore  held  to  take 
on  attaining  the  age  of  twenty-one,  as  *  if  he  merely    *  697 

(a)  1  New  Rep.  824.  (b)  3  Lev.  132. 

(c)  1  £q.  Caa:  Ab.  195.  (d)  1  Burr.  228. 

(e)  3  Rep.  19. 
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took  a  remainder  expectant  on  the  determination  of  the 
estate  first  given  as  a  partioular  estate.  The  like  was  tjie 
devise  in  OoodtitU  v.  Whitby.  But  it  must  be  admitted,  on 
the  other  hand,  that  in  the  present  case,  the  provision  for  the 
estate's  sinking  into  the  residue  in  the  event  of  Geoige  Hol- 
land Ackers  dying  under  age,  would  seem  to  show  that  it 
belonged  not  to  the  residue  before  this  event ;  and  this  gives 
colour  to  the  doctrine  that  the  words  relating  to  time  only 
point  out  the  time  when  an  indefeasible  estate  is  to  vest.  It 
must  also  be  admitted  that  if  the  circumstances  of  Dae  v. 
Moore^  or  of  the  present  case,  were  in  no  respect  distinguish- 
able from  those  of  Bromfield  v.  Orawder  and  of  Edward9  v. 
Hammond^  these  cases  are  clear  law,  and  cannot  now  be 
doubted,  and  would  decide  Doe  v.  Moore,  The  former  was, 
after  much  discussion,  affirmed  in  this  House ;  and  in  the 
course  of  the  full  consideration  which  it  underwent  in  the 
Common  Pleas,  the  Court  had  the  record  in  Edward9  ▼. 
Hammond  examined,  and  found  that  the  ejectment  had  been 
brought  while  the  lessor  of  the  plaintiff  was  under  age  (only 
fifteen),  and  that  he  prevailed,  and  consequently  that  the 
remainder  was  held  to  vest  before  the  alleged  contingency; 
and  that  the  attaining  twenty-one  was  not  a  condition  pre- 
cedent. 

Bromfield  v.  Crowder  was  a  devise  to  A.  for  life,  remainder 
to  B.  for  life,  remainder  to  C.  if  he  shall  live  to  attain  twenty- 
one,  but  in  case  he  die  before,  and  D.  survive  him,  then  to 
D.  if  he  attain  twenty-one,  and  not  otherwise ;  and  in  case 
both  boys  die  under  twenty-one,  over  to  £.  in  fee.  And  it 
was  held  that  C.  took  a  vested  interest  in  fee,  detenninable 
on  his  dying  under  twenty-one.  It  was  a  case  on  all  fours, 
as  the  Court  said,  with  that  of  Edward*  t.  Hammond, 
*  598  *  We  may  now  assume  that  whatever  differences  ex- 
ist in  these  cases,  and  whatever  might  have  been  our 
opinion  of  them  before  the  extreme  application  of  them  made 
in  Doe  v.  Moore ^  the  principle  there  sanctioned  having  been  for 
SQ  many  years  adopted  by  accfuiescence,  no  course  ought  now 
to  be  taken  which  can  break  in  upon  it.  It  is  of  the  most 
essential  consequence  that  the  doctrines  which  have  been 
long  received  for  law  and  acted  upon  by  the  Courts  in  their 
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decisions,  and  by  parties  and  their  professional  advisers  in 
the  disposition  of  property,  should  not  be  shaken.  The 
Courts,  and  even  this  House,  have  frequently  proceeded 
upon  this  principle,  and  have  sanctioned  what  even  plainly 
appeared  to  be  erroneous  principles,  introduced  and  long  as^ 
sumed  as  law,  rather  than  occasion  the  great  inconvenience 
which  must  arise  from  correcting  the  common  error,  and  re- 
curring to  more  accurate  views.  Accordingly,  when  Cadell 
V.  Palmer  (a)  was  argued  in  this  House,  I  advised  that  your 
Lordships  should  abide  by  the  received  extension  which  had 
for  a  great  length  of  time  been  given  to  the  period  within 
which  an  executory  devise  m%ht  be  held  good,  as  not  falling 
within  the  rule  against  perpetuities.  In  disposing  of  that 
case,  however,  my  argument  went  expressly  upon  this  view, — 
while  I  showed,  I  think,  clearly,  that  the  doctrine  of  twenty- 
one  years  and  some  months  had  originated  in  a  manifest  error 
originally  arising  from  the  period  at  which  a  recovery  could 
be  suffered  to  bar  remainders.  That  argument  I,  however, 
perceive  ha^  not  been  reported. 

We  may  then  assume  that  if  this  devise  had  been  to 
George  Holland  Ackers  directly,  the  legal  estate,  *  the  *  599 
estate  given,  would  have  been  vested  and  not  contin- 
gent. The  only  question  that  remains  is,  whether  the  inter- 
position of  trustees,  the  trust  being  declared  to  assign,  con- 
vey, and  assure  the  premises  (not  to  receive  the  rents  and 
profits,  —  that  was  Stanley  v.  Stanley^  —  but  only  to  convey) 
to  George  Holland  Ackers,  when  and  so  soon  as  he  shall  attain 
twenty-one  years,  makes  any  difference,  and  converts  the 
vested  into  a  contingent  interest. 

It  was  contended,  that  because  the  immediate  interest  is 
vested  in  the  trustees,  and  that  they  are  only  directed  to  con- 
vey and  to  assign  to  George  Holland  Ackers,  when  he  is  of 
age,  the  act  done  to  entitle  George  Holland  Ackers  is  post- 
poned till  that  time,  and  his  interest  therefore  only  vests  at 
that  time.  But  there  can  be  no  doubt  that  the  act  which 
entitles  him  is  the  devise  ;  from  this  he  derives  his  interest, 
though  an  equitable  interest ;  and  the  only  difference  between 

(a)  Vol.  I.,  antty  p.  872;  8.  c.  10  Bing.  140,  and  8  Bligh,  564. 
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his  case  and  that  of  a  devisee  without  trustees  interposed  or 
directed  to  convey,  is  that  the  legal  estate  remains  in  the  trus- 
tees during  his  minority,  and  that  the  equitable  estate  vesting 
in  him  during  that  minority  would  be  devested  upon  his  de- 
cease  under  age.  The  inclination  certainly  should  always  bo 
to  make  the  rules  of  Courts  of  Equity  conform  as  much  as 
possible  to  the  principles  recognized  at  law ;  and  I  can  see  no 
reason  whatever  for  dealing  upon  different  principles  with  the 
vesting  of  an  equitable  and  of  a  legal  interest,  in  respect  to 
the  present  question. 

A  doctrine  at  one  time  appears  to  have  prevailed,  which 
would  sanction  by  analogy  the  difference  here  contended  for, 
although  the  question  arose  on  a  power  and  not  a  trust.    The 

second  point  in  Leonard  Lavie^i  Case  (a)  turned  upon 
*  600   this,  and  the  Chief  Justice  (who,  *  if  it  was  in  the 

Common  Pleas,  must  have  been  Cord  Coke  ;  if  it  was 
in  the  King's  Bench,  I  have  endeavoured  to  ascertain  who  it 
was,  and  it  must  have  been  Lord  Chief  Justice  Flebqno  ;  it 
was  in  the  11th  of  James  the  First)  —  the  Chief  Justice  held, 
that  a  power  of  appointment  being  in  the  first  taker,  with 
remainder  over, — in  default  of  such  appointment,  the  effect  of 
the  subsequent  limitations  was  suspended,  and  the  estates 
limited  were  contingent,  instead  of  vesting  subject  to  be  de- 
vested by  a  subsequent  execution  of  the  power.  Lord  Hard- 
wiGKE  held  a  similar  opinion  in  WcUpole  v.  Conway ^  (5)  but 
apparently  without  due  consideration  ;  for  in  a  fully  consid- 
ered case,  Cunninffham  v.  Moody ^  (<?)  he  determined  other- 
wise ;  and  Lord  Kenyon,  in  Doe  v.  Martin^  ((2)  expresses  his 
satisfaction  that  what  he  holds  to  be  an  erroneous  doctrine  in 
Leonard  Lovie*8  Case^  and  in  WcUpole  v.  Conway^  had  been 
set  right  by  Lord  Hardwicke,  on  reconsidering  the  question 
more  fully,  and  at  a  time  of  life  when  his  judgment  was 
more  mature. 

Later  cases,  however,  come  fully  up  to  the  present,  and 
seem  to  leave  no  doubt  upon  the  question.  It  seems  enough 
»to  mention  two :  Q-oodtiUe  v.  Whitby  (e)  and  Stanley  v.  Stan-- 

(a)  10  Rep.  85.  (h)  3  Bamardiston,  153. 

(c)  1  Ves.  Sen.  174.  (</)  4  T.  R.  89. 

(e)  1  Burr.  228. 
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letf.  The  former  of  these  was  the  case  of  a  devise  to  trustees 
in  trust  for  the  testator's  nephews,  that  is,  on  trust  to  lay  out 
the  rents  and  profits  for  maintenance  and  education  of  the 
nephews  during  their  minority,  and  a  devise  to  the  nephews 
themselves  in  fee  when  and  as  they  should  respectively  attain 
the  age  of  twenty'-one.  Now  the  provision  for  maintenance 
and  education  may  be  held  to  differ  that  case  from  the  present, 
as  regards  the  question'  of  vested  or  contingent ;  but 
as  regards  the  equitable  *  estate  given,  and  the  effect  *  601 
of  that  gift  upon  the  question  of  vesting,  the  cases  are 
substantially  alike ;  for  though  there  is  no  devise  in  trust  to 
convey  when  the  nephews  attained  twenty^-one,  yet  there  is 
a  trust  during  their  minority ;  and  this  was  not  held  to  pre- 
vent the .  estate  from  vesting  immediately.  The  Court  held 
that  the  gift  vested  the  estate  in  the  nephews  inatanter^ 
with  a  trust  to  be  executed  for  their  benefit  during  their 
minority. 

The  present  is  a  question  of  the  estate  vesting  immediately, 
during  a  period  when  the  trustees  still  held  the  legal  estate, 
during  the  minority  of  George  Holland  Ackers,  at  the  deter- 
mination of  which  they  are  to  convey  to  him.  Leonard  L<me*8 
Case  was  relied  on  against  the  vesting.  But  Lord  Mansfield 
cited  a  case,  which  he  recollected  in  Chancery  (^Tomkins  v. 
TomkinSj  17th  Geo.  2),  of  a  devise  to  A.  in  trust  for  B.  until 
he  should  attain  twenty-one,  and  if  he  should  die  before, 
over,  in  which  the  age  of  B.  was  held  only  a  limitation  of  the 
trust  during  his  minority,  and  B.  was  decreed  to  take  the 
whole  by  implication.  This  case  was  followed  in  Doe  v. 
Lea^  (a)  and  ruled  that  case.  But  Stanley  v.  Stanley  (6) 
seems  on  all  fours  with  the  case  at  bar,  as  regards  the  point 
now  under  consideration  ;  at  least  I  cannot  in  any  way  distin- 
guish the  two.  There  was  an  executory  trust,  the  devise 
being  to  trustees  to  receive  the  rents  and  profits  until  A. 
came  of  age,  and  immediately  after  to  convey  to  the  use  of 
A.  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons  of  A. ;  and 
for  default  of  such  issue,  or  if  A.  died  under  age,  then  in 

(a)  3  T.  E.  41.  (6)  16  Ves.  491. 

[616] 


*  601  GASES  IN  THB  H0U8B  OF  LORDS. 

trust  over.    After  the  case  had  been  argued,  the  Mas- 

*  602   ter  of  the  Rolls  (Sir  W.  ♦  Grant)  suggested,  that  as 

the  trustees  to  preserve  contingent  remainders  only 
took  on  the  determination  of  A.'s  life-estate,  and  as  the  trus- 
tees were  not  to  convey  to  him  until  he  attained  twenty-one, 
he  could,  while  under  age,  have  no  life-estate,  on  the  de- 
termination of  which  the  trust  to  preserve  the  contingent 
remainders  attached.  Chiefly  on  this  suggestion  of  his  Honor, 
a  second  argument  was  ordered.  The  estate  was  then 
considered  in  two  lights,  —  either  as  executed  or  executory. 
Tlie  Master  of  the  Rolls  held  it  clear  that  A.  took  a  vested  re- 
mainder for  life,  expectant  on  the  determination  of  the  estate, 
which  the  trustees  took  during  his  minority,  holding  that  the 
trustees  received  the  rents  and  profits  for  the  heirs-at-law 
during  the  devisee's  minority ;  and  his  Honor  said,  that  on 
consideration  there  appeared  to  bo  nothing  in  the  difficulty 
which  had  struck  him  at  the  former  argument,  because  the 
right  could  not  depend  on  the  conveyance  to  be  made,  which 
must  conform  to  the  rights  declared  by  the  will. 

Upon  the  whole,  I  can  see  no  reason  to  doubt  that  the 
estate,  in  the  present  case,  vested  immediately  in  George 
Holland  Ackers,  determinable  upon  his  dying  under  the  age 
specified,  the  trustees  taking  an  interest  for  his  behoof,  lim- 
ited to  his  minority. 

I  must  add  a  few  words,  in  consequence  of  something  that 
has  been  said  in  the  course  of  the  argument  upon  the  attend- 
ance of  the  learned  Judges,  as  if  they  had  been  called  in  on 
an  equitable  question.  They  were  not  so  called  in  ;  they 
were  called  in  on  the  legal  question,  and  not  unnecessarily 
called  in.  If,  indeed,  it  had  been  clear  that,  but  for  the 
equitable  point,  the  remainder  vested,  their  assistance  would 
have  been  unnecessary  ;  but  it  was  impossible  to  know 

*  603   how  that  question  should  be  decided,  in  the  *  conflict 

•of  authorities  ;  and  had  it  been  determined  in  favour 
of  contingency,  the  equitable  question  never  could  have 
grisen.  Their  being  called  in  was  therefore  essentially  xise- 
ful  to  aid  the  decision  of  the  case. 

Upon  these  grounds,  I  entirely  concur  in  the  proposition 
which  my  noble  and  learned  friend  has  submitted  to  your 
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Lordships,  that  the  decree  of  his  Honor  the  Vice-Chancellor 
should  be  affirmed. 

Lord  Campbell.  —  This  case  has  been  so  elaliorately  dis- 
cussed by  my  noble  and  learned  friends  who  have  preceded 
me,  that  it  is  quite  enough  for  me  to  say  that  I  entirely  con- 
cur in  the  view  they  have  taken  of  it.  The  question  is  with 
respect  to  the  right  to  the  rents  and  profits  of  the  Wheelock 
estate  between  the  death  of  the  testator  and  the  time  when 
George  Holland  Ackers  reached  the  age  of  twenty-one  years. 
That  depends  upon  whether  he  took  a  vested  estate  upon  the 
death  of  the  testator,  liable  to  be  devested  upon  his  dying 
before  twenty-one  without  issue.  Now  I  must  say  that  I 
entirely  concur  in  the  opinion  of  the  learned  Judges  witj^ 
respect  to  the  legal  question ;  and  when  I  look  at  the  limi- 
tation over  upon  his  dying  before  attaining  twenty-one  with- 
out issue,  I  think  that  it  cannot  admit  of  any  reasonable 
doubt  that  if  it  had  been  a  legal  limitation  it  would  have 
vested  in  George  Holland  Ackers  immediately  upon  the 
death  of  the  testator,  liable  to  be  devested  on  his  dying 
before  twenty-one  without  issue. 

Then  the  question  arises  as  to  what  ejffect  is  to  be  given  to 
this  being  only  an  equitable  estate,  because  it  is  a  conveyance 
to  trustees  for  the  use  of  the  trustees,  their  heirs  and  assigns, 
to  convey  in  the  manner  stated.  I  think  that  equity  in  this 
case  ought  to  follow  the  law  ;  and  that  case  which  has 
been  referred  *  to,  of  Stanley  v.  Stanley^  seems  to  me  *  604 
to  be  a  direct  authority  for  that  purpose.  It  was  cited 
by  the  counsel  for  the  appellant  with  a  dijfferent  view,  to 
show  that  the  estate  did  not  vest  before  twenty-one ;  not 
with  a  view  to  show  that  if  it  had  been  a  legal  limitation 
the  estate  would  have  vested  before  twei?ty-one,  the  circum- 
stance of  its  being  an  equitable  estate  made  any  difference. 
There  it  was  held  that  the  rents  and  profits  between  the 
death  of  the  testator  and  Thomas  Massey  reaching  twenty- 
one  did  not  go  to  him,  but  went  to  the  heir-at-law.  Thercr 
fore  it  was  considered  that  the  estate  did  not  vest  in  him  till 
he  reached  twenty-one.  That  would  only  be  applicable  to 
the  first  point  in  the  case ;  but  there  is  a  distinction  which 
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my  noble  and  learned  friends  have  referred  to,  that  there  the 
trustees  were  expressly  required  to  receive  the  rents  and 
profits  until  Thomas  Massey  reached  the  age  of  twenty-one  ; 
therefore  rebutting  any  presumption  that  Thomas  Massey 
was  to  have  any  interest,  legal  or  equitable,  till  he  reached 
the  age  of  twenty-one  years.  Therefore  there  is  that  dis- 
tinction with  respect  to  the  first  point.  With  respect  to  the 
second  point,  it  appears  to  me  to  be  an  express  authority  to 
show  that  in  this  case  George  Holland  Ackers  took  an  equi- 
table estate,  on  the  death  of  the  testator,  liable  to  be  devested 
on  his  dying  before  twenty-one  without  issue,  and  that  con- 
sequently the  rents  and  profits  which  accrued  till  he  reached 
twenty-one,  he  having  survived,  belonged  to  him,  and  that 
therefore  the  decree  ought  to  be  afi&rmed. 

Lord  Brougham. — I  quite  agree  with  my  noble  and  learned 
friend  that  that  case,  upon  the  first  point,  is  by  no  means 
irreconcilable  with  the  present,  because  there  was  a  devise  of 
the  rents  and  profits  until  Thomas  Massey  reached  twenty- 
one.  It  is  a  stronger  authority  upon  the  second  point, 
*  605  inasmuch  as  the  *  Master  of  the  Rolls  at  first  leaned 
the  other  way,  and  changed  his  opinion  upon  further 
consideration. 

Mr.  Hooper^  agent  for  the  appellant,  asked  for  the  costs  of 
the  appeal  out  of  the  estate. 

Lord  Brougham.  —  I  have  some  idea  that  there  was  an 
order  below  to  pay  the  costs  out  of  the  estate. 

The  Lord  Chancellor.  —  Up  to  the  judgment  there  ;  but 
we  do  not  depart  from  the  usual  course  here,  unless  there  is 
some  very  good  reason. 

Mr,  Hooper  requested  their  Lordships  to  look  into  what 
fell  from  Lord  Brougham  in  the  year  1835,  when  this  case 
was  before  the  House.    (Vol.  III.,  ante^  p.  718.) 

Lord  Bbougham.  —  You  refer  to  what  I  said  as  to   this 
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being  a  very  hard  case  :  on  the  other  hand,  it  is  a  very  small 
estate. 

Mr,  Hooper.  — It  was  suggested  that,  as  this  question  arose 
out  of  the  difficulty  of  construing  the  testator's  will,  all  the 
costs  should  come  out  of  the  general  fund,  there  being  an 
estate  of  8000;.  or  10,0002.  a  year. 

LoBD  Brougham.  —  That  applies  to  the  judgment  in  the 
Court  below,  but  this  House  never  takes  that  into  consider- 
ation. 

The  Lobd  Chancellor.  —  After  a  judgment  has  been 
given,  if  the  party  choose  to  carry  the  case  further  he  must 
take  the  consequences.  I  think  the  judgment  ought  to  be 
affirmed,  with  costs. 

The  judgment  of  the  Vice-Chancellor  was  affirmed  accord- 
ingly, and  the  appellant  was  ordered  to  pay  the  respondent 
the  costs  of  the  appeal. 
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*606  *  WINTER  v.  PERRATT. 

1882. 

Doe,  on  Demise  of  Isaac  Winter  .     .    Plaintiff  in  Error, 
Matthew  Perratt  and  W.  Burob  .     .     D^endants  in  Error. 

Devise.     Eeniainder.     First  Male  JSisir  of  the  Branch  of  a 

Family.     Vesting. 

£.  C,  by  his  Tnll,  dated  in  1786,  gave  his  estate  of  T.  to  certain  persons 
for  life,  and  after  their  decease  to  his  kinsman  J.  C,  or  his  male  heir ; 
and  if  no  male  heir  lawfully  begotten  by  the  said  J.  C,  then  the  above 
lands  to  fall  to  the  first  male  heir  of  the  branch  of  his  uncle  R.  C.'s 
family,  yielding  and  paying  to  such  of  the  daughters  of  the  aforesaid 
R.  C.  which  should  be  then  living,  the  sum  of  100/.  each,  at  the  time 
of  the  taMng  possession  of  the  aforesaid  estates.  The  testator  died  in 
1787  ;  R.  C.  died  six  years  before,  having  left  five  daughters  only,  all 
married  ;  the  eldest  had  several  daughters,  but  no  son ;  each  of  the 
others  had  sons  ;  all  these  persons  were  known  to  the  testator. 

J.  C.  died  in  1808  without  having  a  son  lawfully  begotten. 

The  eldest  daughter  of  R.  C.  died  in  1799,  having  no  son,  but  leaving  a 
daughter  who  had  a  son,  bom  in  1795,  both  still  living. 

The  second  died  in  November,  1820,  having  had  two  sous,  one  bom  in 
1763,  who  died  in  1817  ;  the  second  bom  in  1770,  still  living. 

The  third  died  in  1813,  leaving  two  sons,  one  bom  in  1771,  who  died  in 
1813  ;  the  other  born  in  1773,  still  living. 

The  fourth  died  in  1804,  leaving  a  son  bom  in  1768,  who  died  in  1819, 
having  devised  to  his  wife  in  fee. 

The  fifth,  still  living,  had  a  son  bom  in  1772,  who  js  still  living. 

The  life-estate  in  the  devised  lands  expired  in  July,  1820.    Held^  — 

1st.  That  the  remainder  devised  to  the  first  male  heir  of  the  branch  of 
R.  C.'s  family,  was  a  contingent  remainder  in  fee-simple. 

2d.  That  such  remainder,  if  once  vested,  could  not  become  devested,  so 
as  to  admit  another  in  preference  to  him  in  whom  it  had  vested. 

8d.  That  said  remainder  did  not  vest  in  R.  C.  's  second  daughter's  son. 

Qucere^  as  between  the  titles  of  the  grandson  of  R.  C.'s  eldest  daughter, 
and  the  son  of  R.  C.'s  fourth  daughter? 

Lord  Brougham  was  of  opinion  (supported  by  five  of  the  Judges),  — 

Ist.  That  the  words  '*  first  male  heir,"  were  not  used  by  the  testator  to 
denote  a  person  of  whom  an  ancestor  might  be  living,  but  meant  an 
heir  of  a  deceased  ancestor,  in  the  technical  sense. 
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2cL  That  the  said  remainder  first  vested  in  interest,  in  1804,  on  the  death 
of  R.  C.'s  fourth  daughter,  and  vested  in  her  son. 

IfOrd  CoTTENHAM  (supported  by  six  other  Judges)  was  of  opinion,  — 

Ist.  That  the  words  '*  first  male  heir,"  were  used  to  denote  a  person  of 
whom  an  ancestor  might  be  living. 

2d.  That  the  said  remainder  did  not  first  vest  in  interest  in  R.  C.'s  fourth 
daughter's  son.  (His  Lordship  did  not  say  when  or  in  whom  it 
vested ;  two  of  these  Judges  said  it  vested  in  tl^e  first  daughter's 
grandson,  on  that  daughter's  death  in  1799  ;  two  others  said  it  then 
vested  in  R.  C.'s  second  daughter's  son  ;  and  the  remaining  two  said 
the  will  was  in  that  respect  void  for  uncertainty.)  * 

June  27,  30,  1832.    Jime  25,  1833.    July  2,  1839.    May  10  ;  August  10, 

1842.    February  28,  1843. 

Emanuel  Chiloott,  being  seised  in  fee  of  lands  and  tene- 
ments, called  the  Truckwell  estate,  made  his  will 
•  the  16th  of  March,  1786,  and  thereby  gave  and  de-  *  607 
vised  as  follows :  "  I  give  unto  John  Chilcott,  my  kins- 
man, living  in  London,  lOOZ.,  to  be  paid  in  one  year  after  niy 
decease."  "  Also  I  give  unto  Ann  White,  my  sister-in-law, 
the  sum  of  20?.  and  the  income  of  Surge's  cottage,  and  her 
living  in  it,  if  she  thinks  proper,  during  her  natural  life. 
Also  I  give  unto  Elinor  White  lOOZ.  and  half  of  Truckwell 
estate,  during  her  natural  life.  Also  I  give  unto  W.  Burge, 
my  servant-man,  5L  All  the  rest  and  residue  of  my  goods, 
chattels,  rights,  credits,  personal  and  testamentary  estate, 
and  also  my  lands,  tenements,  and  hereditaments,  I  give, 
devise,  and  bequeath  unto  Elizabeth  Chilcott,  my  dearly 
beloved  wife,  during  her  natural  life,  whom  I  make  my  whole 
and  sole  executrix ;  and  I  do  allow  her  the  said  Elizabeth 
Chilcott  to  give  what  she  thinks  proper  of  her  said  ejffects  to 
her  sisters,  Elinor  White  and  Ann  White,  during  their  natural 
lives  ;  and  after  the  above  lives  being  expired,  that  is  to  say, 
Elizabeth  Chilcott,  Elinor  White,  and  Ann  White,  all  the 
lands,  rights,  profits,  and  hereditaments  of  Truckwell  estate 
to*  come  to  John  Chilcott,  my  kinsman,  living  in  London,  or 
his  male  heir,  if  any ;  free  land  not  to  be  sold  or  mortgaged 
on  any  account  whatsoever,  but  to  remain  in  the  Chilcotts' 

1  See  1  Jarman  Wills  (3d  Eng.  ed.),  236,  237,  238  ;  2  ib.  55  et  seq,, 
67  ;  2  Redf .  WUls,  879. 
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family  for  land  of  inheritance,  with  two  cottages,  garden,  and 
orchard  in  the  parish  of  Brompton  Ralph,  adjoining  to  the 
aforesaid  Truck  well  estate,  called  by  the  name  of  Middle 
Wetcombe,  free  land :  and  if  no  male  heir  lawfully  begotten 
by  the  said  John  Chilcott,  then  the  above  lands  to  fall  to  the 
first  male  heir  of  the  branch  of  my  uncle  Richard  Chilcott's 
family,  who  lived  at  Hancrich  Farm,  yielding  and  paying 
unto  such  of  the  daughters  of  the  aforesaid  Richard  Chilcott, 
which  shall  be  then  living,  the  sum  of  1001.  each,  at  the  time 

of  the  taking  possession  of  the  aforesaid  estates." 
*  608       *  The  testator  died  in  May,  1787,  seised  of  the  said 

lands  and  tenements,  without  revoking  or  altering  his 
said  will,  and  without  issue,  leaving  the  said  Elizabeth  Chil- 
cott, his  widow,  and  Ann  White  and  Elinor  White,  him 
surviving.  Ann  White  died  in  the  year  1791.  Elizabeth 
Chilcott,  by  her  will  dated  in  April,  1792,  in  pursuance  of 
the  power  given  her  in  her  husband's  will  as  aforesaid,  de- 
vised the  lands  and  tenements  therein  comprised,  over  which 
she  had  power  of  disposition,  unto  her  surviving  sister  Elinor 
White  for  her  life,  and  died  in  December,  1795.  Elinor  White 
thereupon  became  seised,  under  both  wills,  of  the  entirety  of 
the  said  lands  and  tenements  for  her  life,  and  died  so  seised 
in  July,  1820.  John  Chilcott,  described  in  Emanuel  Chil- 
cott's  will  as  '^  living  in  London,"  was  his  next  cousin  and 
heir-at-law :  he  died  in  1808,  without  ever  having  any  heir 
male  by  him  begotten,  leaving  an  only  daughter,  Sarah  Chil- 
cott, who  in  1789  married  one  Thomas  Webb,  and  died  in 
1810,  leaving  issue  an  only  son,  John  Chilcott  Webb,  who 
thereupon  became  the  heir-at-law  of  John  Chilcott  and  also 
of  the  testator  Emanuel  Chilcott.  By  an  indenture  dated 
August,  1814,  John  Chilcott  Webb  demised  the  Truckwell 
estate  to  one  William  Grey  for  1000  years,  declaring  that  a 
fine  levied  thereof  by  him  and  his  wife  should  enure  to  the 
said  W.  Grey,  his  executors,  &c.,  during  the  said  term,  and, 
subject  thereto,  to  the  use  of  J.  C.  Webb  and  liis  heirs. 
J.  C.  Webb  died  intestate  in  April,  1820,  leaving  John 
Staines  Webb  his  only  child  and  heir-at-law,  who  is  now  the 
heir-at-law  of  the  testator  Emanuel  Chilcott. 
Richard  Chilcott,  the  uncle  of  the  testator,  in  his  will 
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mentioned  as  having  lived  at  Hancrich  Farm,  died  in  1780 
without  ever  having  had  a  son,  but  having  had  five 
daughters,  whom  he  left  surviving :   *  namely,  Mary,    *  609 
born  in  1789 ;  Joan,  in  1741 ;  Sarah,  in  1744 ;  Betty, 
in  1746 ;  and  Agnes,  in  1749. 

Mary,  the  eldest,  married  George  Bishop,  and  died  in  1799, 
leaving  issue  four  daughters  only,  of  whom  the  eldest,  Betty 
Bishop,  bom  in  1769,  married  John  Derham  Perratt,  by 
whom  she  had  issue  a  son,  Matthew  Perratt,  the  defendant  in 
error,  born  in  1795.     His  mother  is  still  living. 

Joan,  the  second,  married  Isaac  Winter,  and  died  in  No- 
vember, 1820,  having  ht^d  issue  two  sons,  of  whom  the  elder, 
Thomas  Chilcott  Winter,  born  in  1763,  died  in  1817,  a  bach- 
eld^  and  intestate,  leaving  his  only  brother,  the  plaintiff  in 
error,  bom  in  1770,  his  heir-at-law. 

Sarah,  the  third,  married  Samuel  Parsons,  and  died  in  1818, 
leaving  issue  two  sons,  of  whom  the  elder,  James  Parsons, 
bom  in  1771,  died  in  1818,  without  issue  and  intestate ;  and 
John  Parsons,  the  second  son,  bom  in  1778,  is  still  living. 

Betty,  the  fourth,  married  Benjamin  Viney,  and  died  in 
1804,  leaving  issue  an  only  son,  Thomas  Viney,  born  in  1768, 
who  died  in  1819,  leaving  issue  one  son,  Thomas  Viney  (who 
is  still  living),  and  having  by  his  will  devised  all  his  real 
estate  to  his  wife,  Catherine  Viney,  in  fee. 

Agnes,  the  fifth  daughter  of  the  said  Richard  Chilcott, 
married  John  Greenslade,  by  whom  she  had  issue  a  son, 
Thomas  Greenslade,  born  in  1772,  and  who  is  still  living,  as 
is  also  his  mother. 

The  said  five  daughters  of  Richard  Chilcott  were  living  at 
the  time  Emanuel  Chilcott  made  his  will  and  at  the  time  of 
his  death  ;  and  as  Well  they  as  their  said  several  and  respec- 
tive descendants,  who  were  bom  before  the  date  of  the  said 
wiU,  were  all  well  known  to  the  testator  at  the  time  of  mak- 
ing his  will. 

*  In  the  year  1821,  soon  after  the  death  of  Elinor    •  611 
White,  the  tenant  for  life  of  the  lands  and  tenements 
called  the  Truckwell  estate,  three  actions  of  ejectment  were 
brought  by  several  parties  claiming  to  be  entitled  to  that 
estate  under  Emanuel  Chilcott's  will.    In  the  first,  Isaac 
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Winter  claimed  as  being  heir-at-law  of  his  brother,  T.  C.  Win- 
ter, who,  it  was  alleged,  was,  at  the  death  of  John  Cbilcott, 
without  any  male  heir  lawfully  begotten  by  him,  "  the  first 
male  heir  of  the  branch  of  Bichard  Chilcott's  family,"  accord- 
ing to  the  intention  of  the  testator.  Matthew  Perratt,  the 
defendant  to  that  action,  claimed  the  estate  as  better  answer- 
ing the  description  than  the  plaintiff. 

.  The  second  ejectment  was  brought  on  the  several  demises 
of  Mrs.  Viney,  widow  and  devisee  of  Thomas  Viney,  and  of 
Thomas  Viney,  their  son,  and  of  Thomas  Greenslade,  the  son 
of  Richard  Chilcott's  fifth  daughter.  The  third  ejectment 
was  on  the  several  demises  of  John  Slade  (who,  as  the  per- 
sonal representative  of  William  Grey,  claimed  under  the  said 
indenture,  executed  by  John  Chilcott  Webb  in  August, 
1814),  and  of  John  Staines  Webb,  heir-at-law  of  the  said 
J.  C.  Webb  and  of  the  testator :  Matthew  Perratt  was  the 
defendant  to  these  actions  also. 

A  special  verdict  was  found  in  each  of  the  actions,  stating 
the  devise  above  set  forth,  and  further,  in  substance  and 
effect,  as  herein  before  stated. 

The  special  verdicts  were  argued  in  the  Court  of  King's 
Bench  in  1822  and  1824 ;  and  in  1826  the  judgment  of  the 
Court  was  delivered  for  the  defendant  in  the  first  and  third 
actions,  and  for  Mrs.  Viney  in  the  second,  in  accordance  with 
the  opinions  of  Mr.  Justice  Littledale  and  Mr.  Justice  HoL- 
BOYD,  dissentiente  Mr.  Justice  Batlet.  (a) 

*  Isaac  Winter  brought  a  writ  of  error  in  this  House    *  612 
on  the  judgment  in  the  first  action.    The  case  was 
argued  on  the  27th  and  30th  of  June,  1832,  (6)  in  the  pres- 
ence of  the  learned  Judges,  for  whose  opinions  the  following 
questions  were  proposed  by  the  House :  — 

^^  1st.  Is  the  remainder  ^  to  the  first  male  heir  of  the  branch 
of  the  family  of  the  testator's  uncle,  Richard  Chilcott,'  a  re- 
mainder in  fee-simple  or  fee-tail? 

^^  2d.  Was  the  expression  ^  first  male  heir '  used  by  the 

(a)  See  the  Report,  5  B.  &  C.  48. 

(6)  The  arguments  on  that  occasion  are  omitted,  as  they  were  to  the 
same  effect  as  those  that  were  urged  at  the  rehearing,  which  are  reported, 
infra,  p.  641,  et  geq. 
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testator  to  denote  a  person  of  whom  an  ancestor  might  be 
living  ? 

^^  3d.  At  what  time  did  this  remainder  vest  in  interest? 

«  4th.  In  what  person  did  this  remainder  first  vest  in 
interest  ? 

"  5th.  Could  the  remainder,  if  once  vested  in  interest  in 
any  person,  open  or  become  devested  so  as  to  admit  another 
person  in*  preference  to  the  person  in  whom  it  had  so 
vested  ? 

The  further  consideration  of  the  case  was  then  adjourned 
to  give  the  Judges  time  to  consider  their  answers  to  those 
questions. 


Oninionsof  the       "^^^  learned  Judges  again  attended  on  the 
ju&i.  25th  of  June,  1833 ;  and  in  consequence  of  dif- 

ferences of  opinion  between  them,  those  who  were  present 
proceeded,  by  direction  of  the  House,  to  deliver  their  an- 
swers to  the  questions,  seriatimy  with  their  reasons. 

Mr.  Justice  Taunton.  —  Before  I  proceed  to  answer  aeria-- 
tim  the  questions  propounded  by  your  Loixlships  to  the 
*  613  Judges,  I  must  observe  that  if  the  words  "  male  *  heir," 
in  the  limitation  ^^  to  the  first  male  heir  of  the  branch  of 
my  uncle  Richard  Chilcott's  family,"  be  construed  in  its  strict 
technical  sense,  the  limitation  must  fail  altogether  ;  for  there 
never  has,  in  that  sense,  been  such  a  male  heir.  In  a  will, 
the  words  '*  heir  male  of  A.,"  mean  heir  male  of  the  body  of 
A. ;  Lord  OsstUstori's  Case  ;  (a)  and  though  that  simple  form 
of  expression  be  not  used  in  this  will  of  Emanuel  Chilcott, 
yet  I  take  it  the  words  *^  male  heir  of  the  branch  of  my  uncle 
Richard  Chilcott's  family,"  in  effect  are  the  same  as  ^^  male 
heir  of  the  body  of  my  uncle  Richard  Chilcott."  This  R. 
Chilcott  at  his  death  left  five  daughters,  and  had  no  son ;  and 
although  four  of  them  married  and  had  sons,  yet  as  the 
known  rule  of  law  is,  that  under  such  a  limitation  the  title 
must  be  derived  entirely  through  males,  (V)  it  is  obvious  that 

(a)  8  Salk.  886.  (6)  litt.  §§  24, 25  b. 
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no  male  heir  of  the  body  of  R.  Chilcott  has  ever  come  into 
esse  or  ever  can.  If,  therefore,  the  law  will  permit  some  per- 
son, other  than  a  male  heir  properly  so  called,  to  be  substi- 
tuted, the  limitation  may  take  effect,  and  the  Courts  of  Law 
are  bound  to  find  out  what  person  under  the  circumstances  is 
best  entitled,  or  otherwise  the  will  as  to  this  partis  void.  In 
any  way  of  considering  this  case,  it  is  impossible  to  say  that 
there  are  not  serious  difficulties,  and  no  opinion  can  be  given 
without  considerable  doubts.  But  effect,  if  possible,  must 
be  given  to  the  wiU  rather  than  it  should  fail ;  and  in  order 
to  do  this,  I  think  the  words  ^^  first  male  heir  "  must  be  con- 
strued to  mean  first  male  descendant.  Richard,  the  uncle, 
died  in  the  lifetime,  and  six  years  before  the  death,  of  the  tes- 
tator, and  the  testator  knew  that  he  had  left  only  daughters, 
and  that  Joan,  one  of  them,  who.  married  Isaac  Winter, 
had  two  sons.  It  is  not  to  be  presumed  *  that  he  meant  *  614 
nothing  by  this  devise  to  the  branch  of  his  uncle  Rich- 
ard's family.  He  must,  then,  have  intended  by  the  terms 
^^  first  male  heir,"  some  other  person  than  one  strictly  coming 
within  this  appellation. 

I  have  premised  these  general  observations  because  it  appears 
to  me  they  furnish  a  key  to  many  of  the  questions  proposed. 

In  answer  to  the  first,  my  humble  opinion  is,  that  the  re- 
mainder is  a  remainder  in  fee-simple,  and  not  in  tail.  The 
term  here,  '^  first  male  heir,"  is  a  word  of  purchase,  and  a 
mere  designation  of  the  person  who  was  to  take.  It  is  in 
the  singular  number,  and  excludes  plurality.  Periman  v. 
Pierce,  (a)  In  this 'respect  it  resembles  the  limitation  in 
Archer* s  Cascy  (6)  of  "  next  heir  male  of  A. ; "  in  Gierke  v. 
Day,  (c)  of  *'  daughter's  heir ; "  in  Walker  v.  Snowe^  (d)  of 
^^  right  heir  male  of  Sir  E.,  to  be  begotten  after  the  sixth 
son."  In  effect  it  is  the  same  as  if  the  devise  had  been  to 
one  by  name  ;  but  being  without  words  of  limitation,  which 
accompanied  the  several  devises  in  the  cases  above  mentioned, 
the  remainder  could  have  been  only  for  life,  if  it  had  ended 
there.     But  the  charge  created  by  the  words  ^^  yielding  and 

(a)  Palm.  803.  (6)  1  Rep.  66. 

(c)  Moore,  593.  (d)  Palm.  359. 
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paying  unto  such  of  the  daughters  of  the  aforesaid  Richard 
Chilcott,  which  shall  be  then  living,  the  sum  of  lOOZ.  each/' 
enlarges  the  interest  to  a  fee. 

It  has  been  argued  at  your  Lordships'  bar,  that  where  there 
is  a  gift  to  a  special  heir  as  heir  male,  it  must  give  an  estate 
tail,  for  such  a  gift  defines  the  line  of  descent  in  which  the 
estate  is  to  go :   and  this  in  some  cases,  where  the  word 

^^  heir  "  is  used  in  the  strict  sense  of  heir,  undoubtedly 
*  615    is  BO.    Thus,  in  *  Mandeville^s  Case^  (a)  where  John  de 

Mandeville,  by  his  wife,  Roberge,  had  issue  Robert  and 
Maude,  Michael  de  Morevile  gave  certain  lands  to  Roberge, 
and  to  the  heirs  of  J.  Mandeville,  her  late  husband,  on  her 
body  begotten,  and  it  was  adjudged  that  Roberge  had  an 
estate  but  for  life,  and  the  fee-tail  vested  in  Robert  (heirs  of 
the  body  of  his  father  being  a  good  name  of  purchase),  and 
that  then  when  he  died  without  issue,  Maude,  the  daughter, 
was  tenant  in  tail  as  heir  of  the  body  of  heir  father  perfarmam 
doni,  ^^  In  which  case,  it  is  to  be  observed,"  says  Lord  Coke, 
*^  that  albeit  Robert  being  heir  took  an  estate  tail  by  pur- 
chase, and  the  daughter  was  no  heir  of  his  body  at  the  time 
of  the  gift,  yet  she  recovered  the  land  per  formam  dani^  by 
the  name  of  heir  of  the  body  of  her  father,  which  notwith- 
standing her  brother  was,  and  he  was  capable  at  the  time  of 
the  gift ;  and  therefore,  when  the  gift  was  made,  she  took 
nothing,  but  in  expectancy,  when  she  became  heir  per  formam 
doni"  So  in  the  case  of  a  gift  to  a  man  and  the  heirs  of  the 
body  of  his  ancestor,  the  donee,  by  reason  he  is  named,  will 
take  an  estate  for  his  own  life  ;  and  un'der  the  limitation  to 
the  heirs  of  the  body,  an  estate  in  tail  will  execute  in  the 
person  who  can  biing  himself  within  that  description.  If  the 
donee  himself  answer  the  description  of  heir  of  the  body  of 
the  ancestor,  it  will  for  that  reason  execute  in  himself ;  if 
another  person  be  the  heir  of  the  body  of  the  ancestor,  then 
in  that  other  person.  Thus,  where  A.,  having  two  sons,  B. 
and  C,  covenanted  to  stand  seised  to  the  use  of  B.  and  the 
heirs  male  of  his  body  on  M.  his  wife  to  be  begotten,  and 
for  want  of  such  issue  to  the  heirs  male  of  his  (A.'s)  own 

(a)  Co.  litt.  26  b. 
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body ;  and  for  want  of  such  issue  to  *  his  own  right  *  616 
heirs  for  ever ;  B.,  the  eldest  son,  died,  leaving  issue 
one  son  and  several  daughters ;  A.  died,  and  the  son  of  B. 
died  without  issue  :  the  Court  held  the  limitation  to  the  heirs 
male  of  the  body  of  A.  to  be  words  of  purchase,  and  to  vest 
in  the  son  of  B.  upon  the  death  of  A.,  as  heir  male  of  his 
body  by  purchase  ;  and  that  on  the  death  of  B.'s  son,  it 
descended  to  his  uncle  C,  as  heir  male  of  the  body  of  A.  per 
formam  doni,  Sauthcote  v.  StawelL  (a)  But  in  these  in- 
stances the  estate  tail  arises  out  of  proper  words  of  limitation 
in  the  plural  number,  denoting  a  certain  continuous  line  of 
posterity,  —  heirs  of  the  body.  But  no  such  effect  can  be 
given  to  the  words  heir,  heir  of  the  body,  right  heir,  or  next, 
or  first  heir,  where  they  constitute  only  a  mere  designatio 
peraofUB. 

This  distinction  between  the  remainder  being  in  fee  or  in 
tail  is  very  material  in  this  instance,  because  if  it  were  in  tail, 
it  is  clear  the  words  of  charge  would  not  enlarge  the  interest 
to  a  fee,  and  the  consequence  would  be,  that  if  Thomas  Viney 
was  a  mere  tenant  in  tail,  his  devise  to  his  widow  Catherine 
would  be  inoperative,  though  if  the  several  sons  of  the 
daughters  could  be  considered  as  very  heirs  male  of  the  body 
of  Richard  the  uBcle,  under  a  limitation  to  such  heirs  male, 
Isaac,  the  brother  of  Thomas  Chilcott  Winter,  would,  although 
a  collateral,  succeed  to  him  as  coming  under  that  denomina- 
tion. That  none  of  the  male  issue  of  the  four  daughters  took 
an  estate  tail  is,  I  think,  perfectly  clear,  and  I  have  noticed 
this  point  so  much  at  length  in  deference  only  to  the  authority 
of  the  gentlemen  who  suggested  it  at  the  bar. 

With  respect  to  the  second  question,  I  think  the  expres- 
sion first  male  heir  was  used  by  the  testator  to  denote 
*  a  person  of  whom  an  ancestor  might  be  living.  The  *  617 
general  rule  is  well  known,  nemo  eat  hcBres  viventis ; 
that  is,  the  law  recognizes  no  one  as  heir  until  the  death  of 
his  ancestor.  A  party  may  be  heir  apparent  or  heir  pre- 
sumptive, but  he  is  not  very  heir,  living  the  ancestor ;  and, 
therefore,  where  an  estate  i^  limited  to  one  as  a  purchaser 

(a)  1  Mod.  226,  287;  2  Mod.  207. 
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under  the  denomination  of  heir,  heir  of  the  body,  heir  male, 
or  the  like,  according  to  this  rule  the  party  cannot  take  as  a 
purchaser  unless,  by  the  death  of  his  ancestor,  he  has,  at  the 
time  when  the  estate  is  to  vest,  become  very  heir.  But  this 
rule  has  been  relaxed  in  many  instances,  and  an  exception 
engrafted  on  it,  that  if  there  be  sufficient  (which  Lord  Hobabt, 
in  Counden  v.  Clarke^  (a)  defines  to  be  "  declaration  plain  ") 
on  the  will  to  show  that  the  word  heir  is  used  in  such  a  way 
as  to  show  the  testator  meant  heir  apparent,  it  shall  be  so 
construed.  In  such  a  case  the  popular  sense  shall  prevail 
against  the  technical.  The  principal  cases  which  establish 
this  are :  Burchett  v.  Durdant  (6)  (reported  in  some  books 
under  the  names  of  James  v.  Richardson)^  Darbison  d.  Long 
V.  Beaumont^  (<?)  Goodright  v.  White,  (rf)  These  cases  have 
been  so  fully  commented  on  in  the  judgments  of  the  learned 
Judges  in  the  Court  below,  and  by  the  counsel  at  your  Lord- 
ships' bar,  that  it  is  unnecessary  for  me  to  detail  the  facts. 
It  is  sufficient  for  me  to  observe,  that,  in  my  opinion,  the  cir- 
cumstances in  the  case  now  under  discussion  afford  a  declara- 
tion as  plain  as  any  one  of  these.  These  circumstances  are, 
the  testator's  knowledge  of  the  state  of  his  uncle  Richard*s 
family ;  that  his  uncle  was  dead  ;  that  he  left  no  heir  male, 
but  only  daughters  ;  the  bequest  of  legacies  to  such  of 
*  618  the  daughters  *  as  should  be  living  at  the  time  the  re- 
mainder vested,  to  be  paid  by  the  person  who  was  to 
take  under  the  description  of  ^'  first  male  heir ; "  and  the 
terms  of  the  devise  itself,  which  are  "  first  male  heir,"  not  of 
the  daughters,  or  of  any  one  daughter  specifically,  but  **  of 
the  branch  of  my  uncle  Richard  Chilcott's  family.''  Out 
of  these  facts  these  considerations  arise,  —  that  the  testator 
clearly  meant  that  the  devisee  should  take,  not  with  reference 
to  his  character  as  heir  male,  bilt  as  male  descendant  of  some 
one  of  Richard  Chilcott's  daughters,  whether  they  should  be 
living  or  dead :  for  though  it  is  true  he  contemplated  the 
possibility  of  some  dying  before  the  vesting  of  the  remainder, 
yet,  if  all  were  living,  according  to  the  will,  all  were  to  re- 

(a)  Hob.  33.  (6)  1  Vent.  834;  2  Vent.  311. 

(c)  1  P.  Wms.  229.  (d)  2  W.  Bl.  1010. 
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ceive  legacies,  and  to  be  paid  by  the  very  devisee  himself,  — 
the  heir,  that  is,  of  a  living  ancestor.  Again,  if  this  be  deemed 
impossible,  and  no  son  of  a  living  daughter  were  capable  of 
taking,  the  consequence  would  be,  that  if  all  the  daughters 
of  Richard,  the  uncle,  had  been  living  at  the  determination 
of  the  particular  estate,  or  if  all  had  died  without  issue  save 
one,  and  that  one  had  a  son,  in  either  case  the  remainder 
must  have  failed,  and  the  legacies  would  have  been  lost ; 
although,  in  the  first  supposition,  all  the  legatees  would  have 
been  living,  and  in  the  other  the  son  would  have  been  the 
only  possible  male  heir  that  could  have  come  into  existence. 
The  testator,  therefore,  contemplated  the  possibility  of  the 
remainder  vesting  during  the  lives  of  the  daughters. 

Under  these  circumstances,  I  am  satisfied  that  there  is 
enough  to  show  that  the  testator  used  the  word  heir,  not  in 
its  strictly  legal,  but  in  its  popular  acceptation.  I  have  already 
observed,  that  if  the  word  be  here  used  in  its  former 
sense,  the  will  in  *  this  part  must  be  inoperative,  be-  *  619 
cause,  supposing  Thomas  Viney  to  be  preferable  as 
born  before  John  Parsons,  and  being  from  the  death  of  his 
mother  her  very  heir,  when  the  particular  estate  determined, 
so  that  the  maxim  of  nemo  eat  hcerea  viventU  could  not  be 
applicable,  yet  still  he  would  not  be  heir  male  of  the  branch 
of  the  uncle  Richard's  family ;  for  all  the  five  daughters  of 
Richard  as  coparceners  made  altogether  only  one  heir,  and 
the  living  sisters  of  his  mother,  or  the  issues  of  such  as  were 
dead,  would,  according  to  the  common  law,  be  parceners  with 
him,  in  a  course  of  descent  from  Richard.  But  the  testator 
by  the  words  ^^ first  male  heir"  intended  that  the  remainder 
should  vest  in  one  only ;  and  this  furnishes  another  proof  that 
the  strict  definition  of  the  term  ^^  next  male  heir  "  is  not  con- 
sistent with  the  intention  of  the  testator. 

Ill  answer  to  the  third  question,  I  have  to  say  that,  in  my 
opinion,  the  remainder  vested  in  interest  on  the  death  of  Mary, 
the  eldest  daughter  of  Richard  the  uncle.  This  depends,  in 
some  degree,  upon  the  answer  to  the  fourth  question.  The 
testator,  I  think,  anticipated  some  future  event,  whereby  the 
vesting  of  the  remainder  should  be  governed.    He  has  said, 

[631] 


*  619  CASB9  IK  THE  HOUSE  OF  LO|U>S. 

thai  if  at  the  expiration  of  the  estates  for  life  there  should  be 
no  heir  male  lawfully  begotten  of  John  Chilcott,  then  the 
lands  should ifall  to  such  person  as  at  that  time  should  be  first 
male  heir  of  the  branch  of  his  uncle  Richard's  family.  The 
remainder,  therefore,  was  necessarily  contingent,  and  waited 
until  it  could  be  seen  who  should  turn  out  to  be  ^^  first  male 
heir ; "  and  as  soon  as  the  possibility  ceased  of  a  better  male 
heir  coming  into  the  world,  the  remainder  vested  in  interest 

in  the  person  who  at  the  moment  of  that  possibility 
*620   ceasing,  was  the  first,  or,  in  my  construction,  *the 

best  and  most  worthy  heir  male.  This  event  happened 
on  the  death  of  Mary  Bishop.  Until  then  she  might,  in  con- 
templation of  law,  have  borne  a  son,  whose  birth  would  have 
superseded  the  titles  of  the  issue  of  the  other  sisters  respec- 
tively. But  afterwards  no  better  ** first  male  heir"  could  be 
born  than  then  existed  in  some  one  instance  of  the  daughters' 
issue.  In  any  way  of  putting  the  case,  one  of  these  persons, 
Matthew  Perratt,  or  Thomas  Chilcott  Winter,  or  Thomas 
Viney,  must  have  been  entitled. 

With  respect  to  the  fourth  question,  which  is  the  most  per- 
plexing, I  am  of  opinion  that  the  remainder  first  vested  in 
Matthew  Perratt,  the  son  of  Elizabeth,  the  eldest  daughter  of 
Mary,  who  was  the  eldest  daughter  of  Richard  the  uncle ; 
and  this  upon  the  ground  that  he  is  the  representative  of  the 
eldest  branch  of  the  uncle's  family.  I  think  ^*  first  male  heir  " 
meant  not  first  in  order  of  birth,  but  first  in  dignity  and 
worthiness  of  blood.  In  order  of  birth,  T.  C.  Winter  was 
.  the  first  male  branch  of  Richard's  family,  and  although  the 
testator  knew  of  his  and  his  brother's  existence,  he  passed 
them  by:  If  he  had  meant  that  the  remainder  should  vest 
absolutely  in  either  of  them,  there  was  no  reason  why  he 
should  not  have  named  them,  with  proper  limitations  to  the 
issue  of  the  other  daughters  to  meet  the  possible  event  of 
their  death.  But  if  the  first-born  male  was  not  as  such  in- 
tended by  the  testator,  there  is  no  ground  for  supposing  that 
he  could  have  contemplated  with  certainty  any  subsequent 
born  male  in  a  lower  degree*  of  worthiness.  It  is  to  be  recol- 
lected that  not  one  of  these  descendants  completely  answers 
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the  description  of  the  person  in  the  will.  But  Lord  Halb 
says,  in  Pibits  v.  Mitford^  (a)  that  when  the  construc- 
tion *  cannot  be  to  the  very  letter  of  the  condition,  it  *  621. 
shall  be  in  another  manner,  but  as  near  the  intent  as 
may  be.  In  Co.  Litt.  (6)  this  case  is  put :  If  land  be  devised 
to  one  for  life,  the  remainder  to  the  next  heir  male  of  B.  in 
tail,  and  B.  hath  issue  two  daughtera,  and  each  of  them  hath 
issue  a  son,  and  the  father  and  daughters  die,  some  say  this 
remainder  is  void  for  uncertainty ;  some  say  the  eldest  shall 
take  it,  because  he  is  worthiest ;  and  others  say  that  both  of 
them  shall  take,  for  that  they  both  make  but  one  heir.  This 
shows  the  preference  given  by  the  opinion  of  some  to  the  issue 
of  the  eldest  daughter  in  that  case.  In  Periman  v.  Pierce^  (c) 
the  case  was,  Harpur  having  three  daughters,  demised  his 
land  to  his  two  youngest  for  life,  the  remainder  proximo  conr 
tanffuinitatis  et  sanguinis  of  the  devisor,  and  died.  The 
youngest,  having  issue,  died  ;  the  issue  continued  the  posses- 
sion. The  eldest  daughter  entered,  claiming  as  proxima  de 
sanguine  of  the  devisor ;  whereupon  he  brings  trespass :  and 
the  question  was,  whether  the  remainder  was  to  the  elder 
daughter  alone,  or  to  aU  the  daughters  together.  There 
Montague,  J.,  thought  the  eldest  daughter  alone  should  have 
it,  for  though  all  the  daughters  are  equal  in  proximity,  as  all 
are  the  children  of  the  devisor,  yet  the  intention  of  the  testa- 
toi:  is  expressed  in  the  singular  number,  and  so  it  appeared 
that  by  the  will  only  one  should  be  the  elder,  which  one  is 
the  eldest  sister.  In  Hale's  MSS.,  cited  in  Hargrave's  Co. 
Litt.  10  b.,  n.  2,  the  case  is  somewhat  differently  stated. 
Thus  :  Harpur  having  a  son  and  four  daughters,  viz..  A.,  B., 
C,  and  D.,  devises  to  the  son  in  tail,  remainder  to  B.  and  C. 
for  life,  remainder  proximo  consanguinitatis  et  sanguinis  of 
the  devisor;  and,  Easter,  17  Jac,  by  two  Justices 
*  against  one,  the  remainder  vests  in  all  the  daughters  *  622 
when  the  son  dies  without  issue.  But  afterwards, 
Michaelmas,  20  Jac,  per  totam  Curiam^  it  vests  in  the  eldest 
daughter  only,  and  not  in  all  the  daughters ;  first,  because 

(a)  IVent.  881.  (b)  25  b. 

(c)  Pahn.  11,  303  ;  Co.  Litt.  10  b.,  n.  2. 
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proximo  ;  second,  because  an  express  estate  is  limited  to  two 
of  the  daughters.  Periman  v.  Pierce.  If  the  limitation  here 
had  been  to  the  '*  first  heir,"  and  not  to  the  *'  first  male  heir,** 
and  the  question  had  been  between  the  five  daughters,  this 
authority  appears  to  determine  it  in  favour  of  the  eldest; 
and  if,  as  between  the  daughters,  Mary  would  be  entitled  to 
preference,  Matthew  Perratt,  as  her  representative,  is  equally 
so.  But  against  this  it  may  be  said  that  M.  Perratt  is  one 
degree  further  removed  from  Richard  Chilcott  than  T.  Chil- 
cott  Winter,  whose  brother  and  heir,  Isaac  Winter,  the  lessor 
of  the  plaintiff,  is,  and  therefore  that  I.  Winter's  title  is  the 
better  one ;  and  for  this  may  be  cited  a  passage  in  Co.  Litt. 
10  b.,  where  Lord  Coke,  having  illustrated  the  difference  be- 
tween right  of  representation  and  right  of  propinquity  in  the 
law  of  descent,  and  given  the  preference  to  the  right  of  repre- 
sentation, though  the  party  be  more  distant,  says,  "  but  here 
ariseth  a  diversity  in  law  between  next  of  blood  inheritable  by 
descent,  and  next  of  blood  capable  by  purchase ;  and  there- 
fore in  the  case  before  mentioned,  if  a  lease  for  life  were 
made  to  A.,  the  remainder  to  his  next  of  blood  in  fee,  in  this 
case  it  hath  been  said  D.  shall  take  the  remainder,  because  he 
is  next  of  blood,  and  capable  by  purchase,  though  he  be  not 
legally  next  to  take  as  heir  by  descent."  The  like  is  laid 
down  in  Bro.  tit.  Done  and  Remainder,  20.  But  to  this  I 
answer,  that  the  remainder  here  is  not  to  the  next  of  blood  o^ 
Richard  the  uncle,  but  to  the  "  first  male  heir,"  which  leaves 

the  question  open  in  what  sense  heir  male  is  to  be  first  ? 
•  623    I  think,  first  in  the  character  *  of  heir,  that  is,  by  right 

of  representation,  in  worthiness  and  dignity  of  blood, 
and  not  in  nearness  of  kindred.  And  this  will  be  expounding 
the  will  according  to  the  before-mentioned  rule  of  Loi-d  Hale, 
in  PibuB  V.  Mitford. 

In  answer  to  the  fifth  question,  I  am  of  opinion  that  the 
remainder,  if  once  vested  in  interest  in  any  person,  could  not 
open  or  become  devested,  so  as  to  admit  another  person  in 
preference  to  the  person  in  whom  it  had  so  vested.  There 
are  instances  in  which  a  remainder  may  open  and  let  in  newly 
accruing  interests ;  as  where  a  contingent  remainder  is  limited 
to  the  use  of  several,  who  do  not  all  become  capable  at  the 
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same  time,  notwithstaDding  it  vests  in  the  person  first  becom- 
ing capable,  yet  it  shall  devest  as  to  the  proportions  of  per- 
sons afterwards  becoming  capable,  after  the  determination  of 
the  particular  estates,  (a)  Under  the  circumstances  of  this 
case,  it  is  not  necessary  to  pursue  this  doctrine  at  length. 
Here,  the  remainder  was  contingent,  until  the  death  of  Mary 
Bishop,  and  it  then,  I  think,  vested  in  Matthew  Perratt  as  a 
purchaser ;  and  the  general  rule  is,  that  where  a  remainder 
once  vests  in  one  as  a  purchaser,  it  shall  not  afterwards  devest 
on  the  birth  of  a  nearer  heir,  —  Bro.  tit.  Done  &  Rem.,  pi. 
21 ;  but  shall  run  in  a  course  of  common  descent.  Southcote 
V.  StowelL  (h)  Here,  then,  if  it  had  once  vested  in  any  other 
person  as  the  first  heir  male,  it  would  not  have  opened  or 
have  been  devested  to  let  in  Matthew  Perratt. 

Mr.  Justice  Bosanquet.  —  The  answers  to  be  given  to  the 
several  questions  proposed  by  your  Lordships  depend  so  much 
upon  each  other,  that  I  must  request  permission  first 
to  examine  the  various  points  which  *  they  appear  to  *  624 
me  to  involve  ;  and  having  so  done,  to  offer  my  humble 
opinion  upon  each  question  proposed,  as  the  result  of  such 
examination.  In  attempting  to  put  a  construction  upon  a  will 
so  singular  as  that  which  I  am  now  required  to  expound,  I 
could  not  venture  with  confidence  to  pronounce  a  very  decided 
opinion,  even  if  I  were  ignorant  that  opinions  different  from 
my  own  had  already  been  judicially  declared.  In  obedience, 
however,  to  }'^our  Lordships'  commands,  I  have  endeavoured 
to  ascertain  the  legal  effect  of  the  testator's  disposition ;  and 
having  formed  an  opinion  in  favour  of  the  claim  of  Matthew 
Perratt,  the  grandson  of  the  eldest  daughter  of  Richard  Chil- 
cott,  I  do  not  think  myself  at  liberty  to  say  that  the  terms  of 
the  instrument  are  too  ambiguous  to  admit  of  reliance  being 
placed  upon  my  interpretation  of  it,  though  it  is  Jjy  no  means 
impossible  that  when  your  Lordships  shall  have  heard  the 
different  opinions  which  prevail  among  the  Judges,  your 
Lordships  may  be  induced  to  consider  all  the  constructions 

• 

(a)  Feame,  Cont.  Rem.  (i)  1  Mod.  226. 
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suggested  by  them  as  too  uncertain  to  exclude  the  claim  of 
the  heir-at-law. 

The  first  point  to  be  considered  is,  what  estate  in  remainder 
has  the  testator  given  b}'  the  devise  to  the  first  male  heir  of 
the  branch  of  his  uncle  Richard  Chilcott's  family?  The 
words  ^'  male  heir,"  as  here  used,  designate  some  particular 
person  who  is  to  take  in  remainder  after  the  termination  of 
another  estate.  Such  words  may  be  used  as  descriptive  of  an 
individual  as  well  as  any  other  term,  if  apparently  used  with 
that  intent ;  and  as  there  are  no  words  which  give  or  imply  a 
preceding  freehold,  they  must  operate  as  words  of  purchase. 
They  are  followed  by  no  words  of  limitation :  they  do  not  of 
themselves  import  a  description  of  a  class  of  persons,  but  are 
in  the  singular  number,  and  in  terms  confined  to  an 
*625  individual  *  person.  Standing  alone,  therefore,  they 
would  -not  carry  any  estate  of  inheritance.  A  devise 
to  the  heirs  of  the  body  of  J.  S.,  indeed,  will  carry  an  estate 
tail  performam  doni,  under  which  the  devisee  would  take  in 
the  same  manner  as  if  the  estate  had  descended  to  him  from 
J.  S.  Yet  supposing  the  words  ^^  male  heir  of  J.  S."  in  a  will 
to  have  the  same  effect  as  ^^  heirs  of  the  body  of  J.  S.,"  still, 
if  it  shall  appear,  as  I  think  it  must  for  the  reasons  hereafter 
given,  that  the  devisee  could  not  represent  R.  Chilcott  or  his 
daughters  in  such  a  way  as  to  have  taken  the  estate  by  descent 
if  first  given  to  R.  C.  or  his  daughters,  the  devisee  cannot 
take  an  estate  tail.  Considering  the  words,  then,  as  descrip- 
tive of  an  individual,  and  primd  f(une  carrying  only  an  estate 
for  life,  yet  being  followed  by  words  of  charge  upon  the  per- 
son of  the  individual  to  whom  the  estate  is  limited,  he  will 
take  a  fee  notwithstanding  the  absence  of  words  of  limita- 
tion. 

The  next  point  to  be  considered  is,  what  description  of 
person  did  the  testator  designate  by  the  words  which  have 
been  used?  According  to  a  general  and  long-established 
rule  of  law,  a  person  does  not  take  by  purchase,  even  under 
a  will,  by  the  words  '^  heir  male,'*  unless  he  be  also  very  heir 
as  well  as  male.  He  may  take  as  heir  male  by  purchase, 
though  he  claim  through  a  female,  which  he  could  not  do  by 
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descent ;  but  according  to  the  above  general  rule,  he  must 
be  heir  general  as  well  as  male.  This  rule,  however,  like 
other  general  rules  respecting  the  interpretation  of  wills,  is 
not  so  inflexible  that  it  may  not  be  relaxed  if  the  testator's 
intention  to  the  contrary  appear  by  demonstration  plain.  It 
may  be  admitted  that  words  of  art  are  to  be  construed  ac- 
cording to  their  technical  sense,  unless  upon  the  whole 
*  will  it  is  plain  that  the  testator  did  not  so  intend,  *  626 
and  that  the  words  ^'  heir  male  '*  are  words  of  art.  But 
the  whole  will,  and  every  word  contained  in  it,  as  well  as  its 
application  to  the  object  of  it  at  the  time  when  it  was  made, 
are  to  be  taken  into  consideration.  Does  it,  then,  plainly 
appear  that  the  testator  did  not  mean  to  use  the  words  **  heir 
male  "  in  the  strict  sense  which  the  Iaw  primd  facie  ascribes  to 
them  ?  R.  Chilcott  was  dead,  having  left  five  daughters,  who 
were  his  coheirs ;  and  their  respective  heirs  collectively  would 
be  the  heir  of  the  stock  of  R.  Chilcott.  Of  these  five  daugh- 
ters the  four  youngest  had  sons,  and  the  eldest  had  none,  but 
daughtei-s  only.  It  is  clear  the  testator  intended  the  whole 
inheritance  to  go  to  one  person,  for  the  devise  is  to  the  first 
male  heir,  ^^  male  heir  "  in  the  singular  number,  and  ^'  the 
first."  But  no  son  or  other  male  descendant  of  any  of  R. 
Chilcott's  daughters  could  be  complete  male  heir  either  of 
R.  Chilcott  or  his  family,  except  upon  the  failure  of  male 
descendants  of  all  his  daughters  but  one.  It  is  scarcely 
possible,  therefore,  to  suppose  that  the  testator  could  intend 
that  no  one  of  R.  Chilcott's  family  should  take  any  thing 
except  in  such  an  extraordinary  event  as  that  of  the  entire 
heirship  having  centred  in  a  single  male.  A  son  or  grandson 
of  one  of  the  daughters  might  be  heir  male  of  his  own  mother 
or  grandmother,  but  he  would  not  be  complete  heir  of  any  of 
the  other  daughters  who  left  children,  whether  male  or  fe- ' 
male.  Further,  it  appears  from  the  use  of  the  word  *^  first," 
that  the  testator  intended  priority  of  some  kind.  But  among 
coheirs  there  is  no  priority  by  law.  In  this  respect,  therefore, 
some  peculiar  meaning  must  also  be  ascribed  to  the  word 
"heir,"  as  employed  in  this  will.  Further  still,  no 
person  can  be  heir  in  the  strict  legal  *  sense  whose  an-  *  627 
cestor  is  living ;  nemo  est  hceres  viventis  ;  and  it  is  con- 
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tended  that  the  testator's  description  must  be  confined  to  a 
male  who  should  have  survived  his  mother-  Now  it  is  found 
in  this  case  that  the  testator  well  knew  the  state  of  the  family 
at  the  time  when  he  devised  the  remainder  by  the  words  "  first 
heir  male/'  John  Chilcott  then  had  no  son ;  and  if  he  should 
not  have  any  (as  he  had  not),  this  remainder  was  to  come 
into  possession  upon  the  deaths  of  the  testator's  wife  and  her 
two  sisters,  an  event  which  might  reasonably  be  expected  to 
happen  at  no  great  distance  of  time  after  the  testator's  own 
death.  The  testator  not  only  knew  that  the  five  daughters 
of  Richard  Chilcott  were  living,  but  he  speaks  of  them  in  his 
will,  and  directs  legacies  to  be  paid  to  such  of  them  as  should 
be  living  when  the  remainder  should  fall  into  possession ; 
from  which  the  expectation  of  the  testator  plainly  appears, 
that  the  estate  of  the  person  described  as  male  heir  would 
probably  come  into  possession  during  the  lives  of  at  least 
some  of  the  daughters.  Is  it  a  rational  intention  to  impute 
to  the  maker  of  this  will  (as  such  intention  is  to  be  collected 
from  the  terms  of  it),  that  if  all  the  daughters  should  sur- 
vive the  time  for  taking  possession,  the  whole  estate  should 
pass  from  all  the  males  of  R*  Chilcott's  branch  of  the  family, 
and  that  all  the  daughters  should  lose  their  legacies  ?  Yet 
such  must  be  the  effect  of  construing  the  word  "heir"  strictly 
according  to  the  maxim  nemo  est  hceres  tnventis. 

Lord  Hardwicke,  (a)  upon  the  rehearing  a  decree  of  Lord 
CowpER,  who  had  held  a  }'ounger  brother  to  be  capable  of 

taking  as  heir  male  under  a  devise  to  the  heir  male  of 
*  628   the  body  of  the  testator's  great  *  grandfather,  though 

the  daughter  of  an  elder  brother  was  heir  general, 
divided  the  case  into  two  questions :  first,  whether  it  was  an 
established  rule  that  he  who  claims  as  heir  male  by  purchase 
must  be  general  heir  as  well  as  nearest  male  descendant ;  and 
secondly,  whether  the  apparent  intent  of  a  testator  to  the 
contrary  may  not  create  an  exception  to  the  general  rule. 
He  then  savs,  with  respect  to  the  rule  itself,  that  if  the  doc- 
trine had  been  res  integra^  he  was  so  fully  convinced  of  the 
unreasonableness  of  it  that  he  never  would  have  established 

(a)  Brown  v.  Barkham,  Plr.  Ch.  412-461. 
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it.  But  when  a  rule  of  law  has  long  prevailed,  it  ought  to 
be  supported  though  it  be  not  strictly  agreeable  to  natural 
reason ;  for  in  many  instances  it  is  more  material  that  the  law 
should  be  settled  than  how  it  is  settled.  He  then  proceeds 
to  consider  the  second  question  ;  and  after  stating  several 
authorities  to  show  there  might  be  exceptions  to  the  general 
rule,  he  pointed  out  the  particular  circumstances  which  he 
relied  upon  in  the  case  before  him  ;  and  on  account  of  those 
only,  affirmed  Lord  Cowper's  decree.  We  have  therefore  the 
authority  of  Lord  Hardwicke,  while  assenting  to  the  rule, 
admitting  that  it  is  not  indispensable  that  the  devisee  should 
in  all  cases  be  complete  heir  in  every  sense  of  the  word,  and 
acting  upon  that  admission.  It  has  been  already  shown  that 
the  manifest  objects  of  the  present  will  must  be  defeated, 
unless  a  coheir  can  be  considered  as  heir.  If,  then,  the  testa- 
tor has  not  employed  the  word  heir  in  its  full  and  absolute 
and  strictly  legal  sense,  to  what  extent  is  the  construction  to 
be  enlarged? 

Notwithstanding  the  strictness  with  which  the  rule  has 
generally  prevailed,  and  the  apparent  application  to  it  of  the 
maxim  nemo  est  hcerea  viventia^  it  has  been  determined 
by  the  very  high  authority  of  your  Lordships'  *  House,  *  629 
in  more  instances  than  one,  that  the  word  heir  may  be 
construed  to  mean  heir  apparent,  if  the  context  of  the  will 
so  require.  Thus,  in  a  case  which  arose  upon  the  will  of  one 
Wilks,  a  devise  in  remainder  "  to  the  heirs  male  of  the  body 
of  Robert  Durdantnow  living,"  was  determined  in  this  House, 
in  a  case  of  Jame9  v.  Richardion^  (a)  in  conformity  with  a 
judgment  of  the  King's  Bench,  which  had  been  reversed  in 
the  Exchequer  Chamber,  to  be  a  remainder  vested  in  the  heir 
apparent  of  Robert  Durdant.  And  in  another  case  which 
afterwards  arose  upop  the  same  will,  Burchett  v.  Durdant^  (li) 
the  Courts  of  King's  Bench  and  Exchequer  Chamber  held 
themselves  bound  by  the  previous  decision  of  the  House. 
Again,  in  Darbison  v.  Beaumont,  (e)  a  case  arose  upon  an- 

(a)  Sir  T.  Jones,  99;  1  Vent.  334;  1  Eq.  Cas.  Abr.  214;  Sir  T.  Raym. 
330. 

(h)  2  Vent.  311;  3  Keb.  831;  PoUexf.  457. 

(c)  1  P.  Wms.  229;  Forteac.  18;  2  Eq.  Cas.  Abr.  333,  pi.  3. 
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other  will  containing  a  devise  in  remainder  ^^  to  the  heirs 
male  of  the  body  of  Elizabeth  Long,  wife  of  R.  Long,  law- 
fully begotten."  A  legacy  was  given  to  Elizabeth  Long,  and 
her  three  sons  were  named  in  the  will ;  by  which  it  appeared 
that  the  testator  knew  that  she  was  living,  and  then  had 
three  sons.  The  Court  of  Exchequer,  by  a  majority  of  the 
Judges,  held  that  the  eldest  son,  during  the  life  of  his  mother, 
might  sustain  his  claim  to  the  remainder,  being  heir  apparent ; 
and  though  their  judgment  was  reversed  by  the  two  Chief 
Justices  in  the  Exchequer  Chamber,  it  was  affirmed  in  this 
House. 
These  decisions  of  the  highest  tribunal  must  be  esteemed 

binding  and  conclusive  upon  the  Judges  of  Westmin- 
*  630    ster  Hall,  in  any  case  which  cannot  in  principle  *  be 

distinguished  from  them.  It  must,  indeed,  be  admitted 
that  several  very  learned  persons  have  hesitated  to  acquiesce 
in  the  doctrine  which  they  established ;  yet  we  find  the  doc- 
trine recognized  by  Lord  Chief  Baron  Gilbert,  in  his  "  Trea- 
tise on  Uses  and  Trusts,*'  p.  25,  who  there  says :  ^^  If  an  estate 
for  life  be  devised  to  A.  during  the  life  of  B.  in  trust  for  B., 
and'after  the  decease  of  B.  to  the  heirs  male  of  the  body  of 
him  the  said  B.  ^  now  living,'  that  is  a  remainder  vested  in 
the  heirs  of  B. ;  for  *•  heir  now  living,'  in  a  devise,  must  be 
taken  as  a  periphrasis  of  the  heir  apparent,  who  is  called  heir 
in  law,  as  may  be  observed  by  the  words  quare  JUiutn  et 
haeredem  rapuity  The  language  of  the  Statute  of  Treason 
(25  Edw.  3)  might  also  have  been  added  as  an  instance  in 
which  the  heir  apparent  to  the  Crown  is  called  the  King's 
and  Queen's  eldest  son  and  heir.  And  in  a  case  of  Goodright 
dem.  Brooking  v.  White^  (a)  which  was  a  devise  to  the  heirs 
of  the  testator's  daughter  M;  W.,  to  whom  he  had  given  a 
term  and  an  annuity,  and  made  her  sole  executrix  and  residu- 
ary legatee,  the  Court  of  Common  Pleas  sustained  the  claim 
of  the  son  of  M.  W.  during  his  mother  s  life  ;  De  Gret,  C.  J., 
saying  that  the  testator  took  notice  that  his  daughter  was 
living  by  leaving  her  a  term  and  a  subsequent  annuity,  and 
meant  that  a  present  interest  should  vest  in  her  heir,  that  is, 

(a)  2  W.  Bl.  1010. 
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her  heir  apparent,  during  her  life.  I  cannot  suggest  any  dis- 
tinction between  these  cases  and  the  present,  which  militates 
against  the  adoption  of  a  similar  construction  in  favot/r  of 
any  male  descendant  of  the  daughters  of  R.  Chilcott,  who 
can  establish  his  claim  to  be  considered  as  heir  appar- 
ent. The  knowledge  of  the  *  testator  that  all  the  *  631 
daughters,  and  the  sons  of  four  of  them,  who  were 
heirs  apparent  to  their  respective  mothers,  were  living  at  the 
date  of  the  will,  and  the  direction  that  the  devisee  should  pay 
legacies  to  the  daughters,  as  already  noticed,  when  the  re- 
mainder should  fall  into  possession,  are  circumstances  at  least 
as  strong  as  those  contained  in  any  of  the  above  cases,  and 
exclude  the  supposition  that  all  benefit  both  to  the  devisee 
and  the  legatees  was  to  fall  to  the  ground,  unless  the  devisee's 
own  mother  happened  to  be  dead. 

If  the  word  '*  heir  "  can  be  construed  to  mean  heir  apparent, 
the  next  consideration  will  be,  in  what  sense  is  the  word 
"  first  "  to  be  understood  ?  Does  it  import  priority  of  birth, 
priority  of  degree,  or  priority  of  line  ?  As  it  appears  that 
four  of  R.  Chilcott's  daughters  had  sons  bom  in  the  lifetime 
of  the  testator,  all  well  known  to  him,  it  is  very  improbable 
that  if  he  meant  priority  of  birth,  he  should  not  have  named 
the  person  who  then  stood  first  according  to  that  priority. 
But  when  it  is  observed  that  the  four  younger  daughters  had 
sons  already  bom,  and  the  eldest  had  no  son,  the  probability 
is  very  strong  that,  in  making  use  of  the  general  expression 
*'  first  heir  male,"  he  intended  to  embrace  the  line  of  the  eldest 
daughter,  for  the  purpose  of  giving  her  descendants  priority 
in  case  she  should  have  issue  male. 

In  the  transmission  of  real  estates  by  descent,  the  law  has 
adopted  no  distinction  between  several  daughters  on  account 
of  priority  of  birth,  nor  between  their  respective  descendants 
on  account  of  comparative  proximity  to  the  common  ancestor, 
nor  between  the  lines  of  the  several  daughters  on  account  of  • 
priority  to  each  other ;  yet  it  is  clear,  that  of  all  the 
descendants  of  R.  Chilcott,  one  person  only  was  *  to    *  632 
take  the  remainder,  and  that  the  testator  meant  prior- 
ity of  some  kind.      It  is  said  in  Co.  Litt.  25  b.,  if  lands  be 
devised  to  one  for  life,  the  remainder  to  the  next  heir  male 
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of  B.  in  tail,  and  B.  hath  issue  two  daughters,  and  each  of 
them  hath  issue  a  son,  and  the  father  and  daughters  die, 
some  say  the  remainder  is  void  for  uncertainty ;  some  say  the 
eldest  shall  take,  because  he  is  the  worthiest ;  and  others  say 
that  both  of  them  shall  take,  for  that  both  make  but  one  heir. 
Lord  Coke  expresses  no  opinion  of  his  own,  but  if  the  last 
be  that  to  which  he  is  inclined,  as  is  usually  implied,  his  opin- 
ion would  be  against  any  distinction  in  favour  of  the  son  of 
the  eldest  daughter,  upon  a  mere  devise  to  the  next  male 
heir.  But  in  Hale's  MSS.,  cited  in  the  notes  to  Co.  Litt 
10  b.,  by  Mr.  Hargrave,  is  the  following  :  "  Harpur,"  &c. 
[The  learned  Judge  read  the  note  as  before  read  by  Mr. 
Justice  Taunton,  aupra^  pp.  621,  622.]  This  case  cannot  in- 
deed be  considered  as  a  distinct  authority,  that  under  a  mere 
devise  to  the  next  heir  male,  the  son  of  the  eldest  daughter, 
would  take  to  the  exclusion  of  the  others  ;  for  although  the 
Judges  expressed  an  opinion  in  favour  of  the  eldest  daughter, 
yet,  according  to  the  reports  of  the  case  in  Palmer,  11  &  303, 
intitled  of  the  17  &  20  Jac,  the  question  having  been  twice 
brought  in  judgment,  the  Judges  did  not  agree  in  the  rea- 
sons for  their  opinions  ;  some  of  them  considering  the  eldest 
daughter  entitled  to  preference  by  the  ternjs  of  the  devise ; 
and  others  relying  upon  an  express  estate  being  given  to  the 
two  younger  sisters,  which  excluded  them,  by  implication, 
from  taking  the  estate  under  the  devise  in  question.  But  it 
is  an  authority  to  this  extent,  that  a  devise  to  the  next  in 
blood  will  be  confined  to  the  eldest  of  several  daugh- 
*  633  ters,  if  it  can  be  implied  from  the  will  *  that  a  prefer- 
ence of  the  eldest  was  in  view.  We  must  therefore 
look  to  the  will  itself,  and  endeavour  to  ascertain  whether 
any  preference  is  to  be  collected  from  it,  regard  being  had 
both  to  the  terms  of  the  will  and  the  situation  of  the  family. 
The  terms  of  the  will  are  very  peculiar.  The  testator  was 
the  son  of  the  eldest  of  three  brothers,  Emanuel,  John,  and 
Richard  Chilcott.  John  Chilcott,  mentioned  in  the  will,  was 
the  son  of  the  testator's  eldest  uncle,  and  by  his  decease  had 
become  the  representative  of  the  next  branch  of  the  family  to 
that  of  the  testator's.  To  him,  or  to  his  heir  male,  if  any, 
the  testator  gave  the  lands  in  question  after  the  deaths  of  his 
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wife  and  her  sister ;  and  if  no  male  heir  lawfully  begotten 
by  the  said  John  Chilcott,  then  the  above  lands  to  fall  to 
the  first  male  heir  of  the.  branch  of  his  uncle  Richard  Chil- 
cott's  family.  This  R.  Chilcott  was  the  testator's  second 
uncle,  and  his  five  daughters  then  living  had,  by  his  death, 
become  the  representatives  of  his  branch  of  the  family. 

The  testator  appears  to  have  wished  to  give  his  whole  estate 
to  a  male  of  a  family,  of  which  all  the  stock  then  existing 
were  females.  Had  the  stocks  been  males,  the  estate  would 
have  gone  according  to  the  priority  of  lives.  What  is  then 
the  fair  import  of  the  devise  which  he  has  made  ?  Is  it  not 
a  devise  to  the  heir  male  who  shall  be  found  to  stand  first  in 
R.  Chilcott's  branch  of  the  family  pedigree  ?  A  pedigree  is 
commonly  called  the  family  tree,  and  a  branch  of  it  is  that 
portion  of  the  pedigree  which  arises  from  any  particular  mem- 
ber of  it.  The  words,  indeed,  are  not  exactly  arranged  in 
the  devise  as  I  have  supposed.  They  are,  "  first  male  heir  of 
the  branch  of  my  uncle  R.  Chilcott's  family."  Such  a  collo- 
cation of  the  words,  if  strictly  taken,  give  no  meaning 
whatever  to  *the  word  "branch,"  distinct  from  the  *634 
word  "  family ; "  for  even  supposing  the  word  "  family  " 
to  be  construed  daughters,  or  descendants,  or  issue,  the  ex- 
pression '*  the  branch  of  R.  Chilcott's  daughters,  or  descend- 
ants, or  issue,"  would  be  without  meaning.  I  think, 
therefore,  that  the  words  must  necessarily  be  read,  "  fiist 
male  heir  of  my  uncle  R.  Chilcott's  branch  of  the  family." 
If  so  read,  the  word  "  family  "  will  import  the  whole  family 
or  pedigree  of  the  Chilcotts,  and  R.  Chilcott's  branch  of  the 
family  that  portion  of  the  pedigree  which  issues  from  R. 
Chilcott ;  and  the  first  male  heir  of  that  branch  will,  by  a 
very  natural  construction,  import  the  first  male  heir  (or  heir 
apparent),  according  to  the  priority  of  the  lives  in  that  ped- 
igree. Such  appears  to  me  to  be  a  much  more  natural  con- 
struction than  that  of  heir  apparent  first  born,  and  more 
consistent  with  the  apparent  views  of  the  person  who  was 
pursuing  the  branches  of  his  family  according  to  their  order, 
and  who,  finding  females  only  as  the  representatives  of  the 
third  branch,  was  seeking  the  means  of  establishing  a  male 
representative,  or  hceres  /actus,  of  it.     This  view  of  the  sub- 
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ject  is  much  strengthened  by  adverting  to  the  situation  of  the 
family  when  the  testator  made  his  will.  The  four  younger 
daughters  of  R.  Chilcott  had  sons  already  born ;  and  the  son 
of  the  eldest  of  them  was  bom  before  any  of  the  others.  If 
the  testator  intended  the  first  heir  apparent  that  should  be 
born  to  take,  the  object  was  before  his  eyes,  and  he  had  only 
to  name  him,  as  he  nam^d  John  Chilcott,  the  son  of  his 
deceased  uncle  John ;  but  instead  of  naming  any  of  the  heirs 
apparent  of  the  four  youngest  daughters,  he  thought  fit  to 
emplo}'^  an  expression  calculated  to  embrace  an  heir  apparent 
of  the  eldest  daughter,  who  had  then  no  son  or  other 
*  635  male  descendant ;  *  and  by  words  of  the  singular  num- 
ber, '^  first  male  heir,"  to  confiim  his  disposition  to  one 
person.  All  these  circumstances  lead  me  to  the  conclusion 
that  the  testator  intended  priority  of  line  rather  than  priority 
of  birth.  If,  then,  priority  of  line  was  intended  rather  than 
priority  of  birth,  is  this  sort  of  priority  to  be  continued 
throughout  the  first  line,  or  its  proximity  of  degree  to  prevail 
over  priority  of  line  ?  In  the  transmission  of  real  property 
by  heirship,  all  the  descendants  of  the  first  line,  however 
remote,  are  preferred  to  the  nearest  members  of  the  second. 
If,  therefore,  Mary  Bishop  and  Joan  Winter  had  been  male 
instead  of  female  stocks,  there  is  no  doiibt  that  the  grandson 
of  the  former  would  be  esteemed  heir  of  R.  Chilcott's  branch 
of  the  family,  in  preference  to  the  latter ;  and  in  a  devise  to 
the  heir  male  of  R.  Chilcott,  the  grandson  of  his  eldest  son 
taking  by  purchase,  though  claiming  through  a  daughter, 
would  be  esteemed  heir  male,  being  both  heir  and  male,  in 
preference  to  the  son  of  the  second  son. 

To  me  it  appears,  that  although  the  testator  has  passed 
over  the  daughters  of  R.  Chilcott  in  the  devise  of  the  estate, 
the  descendants  of  those  daughters  are  intended  to  be  treated 
in  the  same  manner  as  if  the  places  occupied  by  the  daughters 
in  the  pedigree  had  been  occupied  by  males.  It  may  here  be 
observed,  that  although  the  law  considers  all  the  daughters  as 
standing  in  cequali  jure  in  respect  of  inheritance,  yet,  that  in 
certain  cases  where  selection  is  required,  a  preference  is  given 
to  the  eldest  coparcener,  and  such  privilege  will  descend  if  it 
does  not  arise  from  her  own  act.  Thus,  if  there  be  divers 
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coparceners  of  an  advowson,  and  they  cannot  agree  to  pre- 
sent, the  law  doth  give  the  first  presentment  to  the  eldest ; 
and  this  privilege  shall  descend  to  her  issue,  nay,  her 
*  assignee  shall  have  it.  So,  if  parceners  agree  that  *  636 
partition  shall  be  made  by  friends,  the  law  gives  the 
first  claim  to  the  eldest ;  but  this  privilege  descendeth  not  to 
the  issue,  but  the  next  eldest  shall  have  it ;  for  there  is  a 
diversity  to  be  observed  between  this  case  of  a  partition  or 
deed  by  the  act  of  the  parties,  for  then  the  privilege  of  elec- 
tion shall  not  descend  to  her  issue ;  and  when  ihe  law  doth 
give  any  privilege  without  her  act,  then  that  privilege  shall 
descend.  Co.  Litt.  166  b.  If,  therefore,  an  advowson  devised 
to  R.  Chilcott  had  descended  to  his  Qve  daughters,  and  the 
church  had  become  void,  the  eldest  daughter,  in  the  absence 
of  agreement,  would  have  been  entitled  to  present  to  the  first 
turn,  and  if  she  was  dead,  her  descendants,  in  preference  to 
the  second  daughter. 

This  brings  me  to  consider  whether  Matthew  Perratt,  the 
grandson  of  Mary  Bishop,  the  eldest  daughter,  at  the  time 
when  the  particular  estates  determined  ;  viz.,  in  1820, 
answered  the  description  contained  in  the  will,  according  to 
the  principles  of  construction  I  have  endeavoured  to  estab- 
lish. Mary  Bishop,  his  grandmother,  died  in  1799,  leaving 
Elizabeth,  her  eldest  daughter,  married  in  1794,  to  John  Der- 
ham  Perratt,  and  three  other  daughters.  Elizabeth,  in  1795, 
bore  a  son,  Matthew  Perratt,  who,  as  well  as  his  mother,  Eliza- 
beth Perratt,  and  her  three  sisters,  are  still  living.  Elizabeth 
Perratt,  therefore,  and  her  three  sisters,  became  in  1799 
coheirs  of  their  mother,  Mary  Bishop,  the  eldest  daughter  of 
R.  Chilcott ;  and  Matthew  Perratt  then  became  heir  apparent 
of  his  motheri  the  eldest  of  those  coheirs.  Now  if  the  dis- 
position of  this  will,  when  applied  to  the  state  of  the  family 
at  the  time  when  it  was  made,  necessarily  shows  that  the  per- 
son designated  as  the  first  male  heir  was  not  intended 
to  be  complete  and  *  entire  heir,  but  might  sufficiently  *  687 
answer  the  description  of  heir  of  one  of  the  several 
coheirs  of  R.  Chilcott,  I  cannot  see  any  distinction  in  prin- 
ciple between  a  person  who  is  heir  to  one  coheir  who  repre- 
sents a  fifth,  and  one  who  represents  a  portion  only  of  a  fi  th. 
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In  the  present  case  Winter  is  heir  apparent  to  the  daughter 
of  the  second  line,  who  represents  one-fifth  of  the  stock  of  R. 
Chileott ;  and  Matthew  Perratt  is  heir  apparent  to  the  grand- 
daughter of  the  first  line,  who  represents  one-fourth  of  one- 
fifth  of  R.  Chilcott's  stock.  But  Matthew  Perratt,  as  heir 
apparent,  and  a  male  of  the  first  line,  stands  first,  according 
to  my  view  of  the  subject,  in  R.  Chilcott's  branch  of  the 
family  pedigree,  and  is  consequently  the  person  answering  the 
description  pointed  out  by  the  testator.  This  character  was 
perfectly  in  him  when  his  grandmother  died  in  1799.  From 
1795,  when  he  was  bom,  till  1799,  he  was  only  heir  pre- 
sumptive, because  his  grandmother,  in  contemplation  of  law, 
might  have  had  a  son,.but  in  1799  his  character  of  heir  appar- 
ent was  complete ;  and  then,  I  think,  but  not  till  then,  the 
remainder  fii-st  vested  in  interest.  Till  that  time,  it  appears 
to  me  that  the  remainder  was  contingent.  No  person  before 
that  time  could  be  said  to  fill  the  entire  character  of  first 
male  heir,  in  the  sense  which  I  have  ascribed  to  it.  Se 
long  as  the  first  line  remained  without  a  male  heir  apparent, 
the  title  of  every  other  male  of  the  family  to  the  character 
of  first  male  heir  was .  dependent  on  contingency ;  and  as 
the  person  described  was  to  take  in  fee,  the  remainder 
could  not  vest  in  any  one  during  the  uncertainty  as  to  the 
person  to  whom  the  devise  could  apply.  Fearne,  Cont. 
Rem.,  c.  1,  §  8. 

These    considerations  induce    me  to    answer   the 
*  638   *  several  questions  proposed  by  your  Lordships,  as 
follows,  viz. ;  — 

1st.  That  the  remainder  to  the  first  male  heir  of  the  branch 
of  the  family  of  the  testator's  uncle,  Richard  ChUcott,  is  a 
remainder  in  fee. 

2dly.  That  the  expression  ^^  first  male  heir"  was  used  by 
the  testator  to  denote  a  person  of  whom  an  ancestor  might 
be  living. 

8dly.  That  this  remainder  vested  in  interest  in  1799,  when 
Mary  Bishop  died. 

4thly.  That  this  remainder  first  vested  in  interest  in  Mat- 
thew Perratt. 
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5thly.  That  the  remainder,  if  once  vested,  could  not  open 
or  become  devested,  so  as  to  admit  another  person  in  prefer- 
ence to  the  person  in  whom  it  had  vested. 

Mr.  Justice  Littledale  adhered  to  the  opinion  which  he 
had  delivered  in  the  Court  of  Queen's  Bench,  (a)  His 
answers  to  the  questions  were :  — 

1st.  That  the  remainder  was  a  remainder  in  fee-simple. 

2d.  That  the  expression  **  first  male  heir  "  did*  not  denote 
a  person  of  whom  an  ancestor  might  be  living,  but  meant 
the  heir  of  a  deceased  ancestor. 

3d.  That  the  remainder  vested  in  interest  in  1804,  on  the 
death  of  Betty  Viney. 

4th.  That  it  then  vested  in  interest  in  her  son  Thomas 
Viney. 

5th.  That  the  remainder  so  vested  could  not  become  de- 
vested, so  as  to  admit  any  other  person  in  preference  to  him 
in  whom  it  had  vested. 

*  Mr.  Baron  Batlet  also  continued  of  the  same  *  689 
opinion  as  when  the  case  was  before  him  in  the  Court 
below ;  (&)  his  answers  now  to  all  the  questions,  except  the 
fourth,  were  the  same  as  those  given  by  Mr.  Justice  Taunton 
and  Mr.  Justice  Bosanquet;  but  in  answer  to  the  fourth,  he 
said  it  was  his  opinion  that  the  remainder  first  vested  (on  the 
death  of  Mary  Bishop,  in  1799)  in  Thomas  Chilcott  Winter, 
and  upon  his  death  passed  by  descent  to  his  brother ;  and 
for  that  opinion  he  gave  his  reasons,  as  follows :  ^*  The  com- 
petition lies,  as  it  seems  to  me,  between  him  and  Matthew 
Perratt ;  and  my  preference  of  Winter  is,  because  he  is  pro- 
pinquior  gradu^  and  because  Perratt,  in  point  of  representa- 
tion, stands  in  the  place  of  his  mother  only,  a  female,  and 
therefore  less  worthy  than  Winter.  I  do  not  say  that  the 
son  of  a  daughter  may  not,  under  circumstances,  claim  as 
heir  male  of  his  grandfather,  or  the  daughter  of  a  son  as  heir 
female.    I  do  not  say  that  Perratt  is  not  heir  male  of  his 

(a)  5  B.  &  C.  66.  (6)  6  B.  &  C.  84. 
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grandfather,  or  that  he  might  not  be  one  of  the  coheirs  of 
his  great-grandfather,  Richard  Chilcott;  but  I  think  he  is 
not  first  male  heir  within  the  meakning  of  this  devise.     This 
is  a  very  peculiar  case :  the  eldest  daughter's  line  is  resorted 
to,  not  because  the  children  in  that  line  are  more  the  male 
heirs  of  R.  Chilcott  than  the  sons  of  any  of  the  other  daugh- 
ters, but  because  inter  pares  the  eldest  daughter's  is  the 
proper  line,  and  it  prevents  confusion  to  refer  to  it.     But 
when  there  is  a  disparity  in  the  claimants  under  the  dif- 
ferent lines,  and  the  person  who  claims  in  the  eldest  daugh- 
ter's line  is  more  remote,  and  therefore  less  worthy  than  the 
person  who  claims  in  the  second  daughter's  line,  I  see 
*  640    no  satisfactory  reason  for  adhering  *  to  the  elder  daugh- 
ter's line.    I  think  I  do  see  a  satisfactory  reason  for 
departing  from  it.     One  of  the  grounds  upon  which  our  law 
adopts  in  infinitum  lineal  descendants  in  preference  to  col- 
laterals is,  that  the  descendant  represents  the  ancestor,  that 
is,  stands  in  the  same  place  as  the  ancestor,  if  living,  would 
have  done.    This  is  Blackstone's  first  rule  or  course  of  de- 
scent ;  and  what  is  the  fair  meaning  of  this  rule,  as  applied 
to  this  case  ?    Is  it  to  raise  Perratt  into  his  mother's  place, 
and  allow  him  to  reckon  as  a  grandson  of  R.  Chilcott  ?     Or 
is  it  not  rather,  if  he  is  to  be  raised  into  his  mother's  place, 
to  identify  him  with  his  mother,  and  upon  the  principle  of 
representation  to  treat  him  as  a  female  rather  than  a  male  ? 
To  treat  him  as  a  male,  it  seems  to  me  he  is  to  be  consid- 
ered as  a  great-grandson ;  and  then  I  should  say  he  has  not 
so  good  a  claim  to  the  character  of  ^  first  male  heir '  as   a 
grandson  of  the  eldest  daughter.    Let  it  be  remembered  also, 
that  Mary,  the  eldest  daughter,  had  four  daughters ;  so  that 
if  a  son  of  one  of  them  would  have  answered  the  descrip- 
tion of  ^  first  male  heir,'  the  remainder  never  could  have 
vested  till  the  particular  estate  ended,  unless  the  eldest  had 
a  son,  and  unless  that  son  survived  his  grandmother.     And 
though  this  would  be  no  argument  if  it  were  clear  who  is  to 
be  considered  as  coming  under  the  description  of  ^  first  male 
heir,'  it  may  have  some  weight  when  this  is  not  dear,  and 
when  we  are  deciding  upon  the  rule  by  which  this  is  to  be 
ascertained.    If,  for  instance,  the  three  yoimger  daughters 
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of  Mary  had  married  and  had  had  sons,  and  the  elder 
had  continued  single  till  Elizabeth  White  died,  this  remain- 
der would  have  continued  contingent  till  thiB  death  of  E. 
White,  because  the  elder  daughter  might  still  have 
married  and  have  had  a  son ;  and  any  son  *  by  her  *  641 
bom  (or  in  ventre  aa  mere)  and  before  E.  White  died, 
would,  if  that  be  the  right  construction,  have  been  the  first 
male  heir  of  R.  Chilcott*s  branch. 

*^  These  considerations  lead  me  to  the  conclusion  that 
Thomas  Chilcott  Winter  is  the  person  who  answered  the  de- 
scription of  firat  male  heir,  not  Matthew  Perratt ;  and  that 
from  Thomas  Chilcott  Winter  the  right  descended  upon  his 
brother  Isaac." 

« 

Lord  Chief  Justice  Tindal  gave  the  same  answers  to  the 
first  and  fifth  questions  as  the  preceding  Judges  had  given. 
His  answers  to  the  other  questions  were  more  fully  given  upon 
the  second  argument ;  infra. 

The  further  consideration  of  the  6ase  was  then  ad- 
journed. 


The  House,  in  pursuance  of  a  petition  presented  by  I.  Win- 
ter, the  plaintiff  in  error,  in  1839,  ordered  the  case  to  be 
reargued  by  one  counsel  of  a  side,  and  it  was  accordingly  re- 
argued in  presence  of  the  Judges,  on  the  2d  of  July  in  that 
year. 

TJie  Attorney- O-eneral^  for  the  plaintiff  in  error.  —  The 
plaintiff  in  error  is  entitled  to  recover  by  the  strength  of  his 
own  title ;  he  is  the  only  person  who  answers  the  description 
in  the  will.  Viney,  the  son  of  the  fourth  daughter,  had  two 
Judges  in  his  favour  in  the  Court  below,  but  that  was  upon 
the  supposition  that  the  words  ^*  first  male  heir  "  in  the  will 
did  not  mean  heir  apparent,  and  that  no  one  could  take  a 
vested  interest  as  heir  during  the  life  of  his  parents.     But 
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when  the  case  was  first  discussed  in  this  House,  all  the  Judges 
except  Mr.  Justice  Littledale  thought  that  ^^  heir  '* 

*  642   might  mean  heir  *  apparent,  and  that  the  party  might 

take  imder  that  description  bj  purchase.     The  argu- 
ment now  on  the  part  of  the  plaintiff  in  error  is, 

^ '  that  the  words  first  male  heir  mean  the  first  male 
descendant,  and  therefore  such  male  descendant  is  as  much 
the  heir,  living  his  mother,  as  if  she  was  dead.  The  title  of 
the  heir-at-law  need  not  be  discussed  now,  for  almost  all  the 
Judges  were  opposed  to  his  claim ;  and  there  is  the  more 
reason  for  this,  since  the  establishment  of  his  claim  would  de- 
prive the  five  daughters  of  the  100{.  distinctly  given  to  each 
of  them  by  the  testator.  If,' then,  he  is  rejected,  there  are 
three  persons  between  whom  to  choose. 

The  word  heir,  in  this  will,  does  not  mean'  totti$  KotrtB. 
Richard  Chilcott  had  five  daughters  ;  the  testator  could  not 
mean  that  the  heir  of  all  should  take.  The  word  heir,  there- 
fore, cannot  in  this  case  have  its  strictly  technical  meaning. 
The  person  who  is  to  take  is  an  unnamed  person.  He  must 
be  a  person  to  take  by  purchase  under  this  tiescription. 
Thomas  Chilcott  Winter  is  the  person  that  best  answers  the 
description  in  the  deirise.  He  is  the  first  male  heir  of  Richard 
Chilcott,  being  the  son  of  his  second  daughter,  and  being  bom 
in  1763,  the  eldest  daughter  not  having  had  any  son.  In 
point  of  descent,  therefore,  he  stands  nearer  to  R.  Chilcott 
than  does  M.  Perratt,  and  he  came  into  existence  at  an 
earlier  period  than  Yiney.  He  was,  in  fact,  the  first  male 
issuing  from  R.  Chilcott  who  came  into  existence,  and  he  was 
in  existence  at  the  time  the  testator  made  his  will.  One  ques- 
tion put  to  the  Judges  was,  whether  when  the  estate  had  once 
vested,  it  could  become  devested?  They  unanimously  an- 
swered, that  it  could  not.  If  so,  then  it  is  clear  that  the  title  to 

it  vested  in  Thomas  Chilcott  Winter  at  his  birth  ;  and 

*  643   *  the  remainder  actually  vested  in  him  on  the  death  of 

the  testator,  and  continued  in  him  during  his  life. 

Remainders  must  vest  as  soon  as  possible,  and  Courts  must 

put  such  a  construction  on  a  will  as  will  presently  give  a 

vested  estate ;  for  the  law  will  not  allow  an  estate  to  remain 
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in  mere  contingency  if  it  can  be  vested.  Burehett  v.  Dur- 
dant.  (a)  It  must  vest  in  some  one.  It  must  vest  in  the 
first  person  who,  at  the  death  of  the  testator,  was  entitled  to 
take  it.  It  could  not  afterwards  be  devested  by  the  birth  of 
Perratt.  It  is  true  that  in  some  respects  Perratt  might  be 
considered  as  worthier  to  inherit,  being  the  eldest  daughter's 
descendant ;  but  the  decisive  answer  to  his  claim  is,  that  he 
was  not  alive  when  the  estate  first  vested,  and  having  once 
vested  in  another,  could  not  be  devested  in  order  to  vest 
again  in  him. 

A  person  described  as  heir  in  a  will  may  be  so,  and  may 
take  by  purchase,  under  that  description,  in  the  life  of  the 
ancestor.  In  a  case  like  the  present,  the  law  will  not  allow 
the  vesting  of  the  estate  to  wait  till  there  shall  be  aeon  of  the 
body  of  the' eldest  daughter.  If  it  would,  the  vesting  of  the 
estate  might  be  indefinitely  postponed,  —  a  mischief  against 
which  the  law  ever  desires  to  guard.  Glenorchy  v.  Bob- 
ville.  (6)  Then,  it  is  said  that  the  testator  here  knew  Thomas 
Chilcott  Winter,  and  if  he  had  meant  that  person  to  take  * 
would  not  have  left  in  the  will  the  indefinite  description  of 
*'  first  male  heir."  But  the  eldest  daughter  of  R.  Chilcott 
was  still  alive,  and  the  testator,  perhaps,  believed  in  the  pos- 
sibility of  her  having  a  son ;  at  all  events,  the  fact  that  he 
did  not  specifically  name  T.  C.  Winter  is  no  proof  that 
he  meant  to  *  exclude  him.  The  reasons  in  favour  of  *  644 
Winter's  claim  are  strong ;  but  what  is  there  in  the 
claim  of  Perratt,  the  grandson  of  the  eldest  daughter,  or  of 
Viney,  the  son  of  the  fourth  daughter  of  R.  Chilcott,  to  sup« 
port  the  title  of  either  of  them  to  this  estate  ?  Two  of  the 
Judges  thought  that  Perratt  was  entitled  to  take,  but  they 
did  not  give  proper  weight  to  the  consideration  that  the  estate 
might  vest  immediately  on  the  death  of  the  testator.  It 
might  do  so ;  if  it  might,  it  did  ;  and  if  it  did,  nothing  that 
afterwards  occurred  could  devest  it.  It  is  clear  that  the  law 
requires  such  a  construction  to  be  put  on  a  will  as  will  make 
the  remainder  vest  during  the  continuance  of  the  estate  for 

(a)  Carth.  154  ;  8.  c.  T.  Jonea,  99  ;  1  Vent.  834  ;  2  Vent.  311 ;  and, 
nom.  James  v,  Richardson,  2  Lev.  232;  Sir  T.  Baym.  880. 
(6)  Cas.  Temp.  Talb.  18. 
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life.  Goodright  d.  Brooking  v.  WTnte.  (a)  This  vesting  of 
the  remainder  cannot  be  put  off  indefinitely ;  for  then  the  par* 
ticular  estate  which  was  to  sustain  the  contingent  remainder 
might  be  at  an  end  before  that  remainder  vested.  And  fur- 
ther, this  postponement  of  the  vesting  of  the  remainder  cannot 
be  allowed,  because  of  the  legacies  depending  on  it.  The  son 
of  the  daughter,  though  she  may  be  the  second  daughter 
better  answers  the  description  of  first  male  heir  than  does  the 
grandson  of  the  eldest  daughter.  The  first  claims  through 
one,  the  other  through  two  females.  That  disposes  of  the 
claim  of  Perratt. 

Then,  as  to  the  claim  of  Vinej.  That  claim  rests  exclu- 
sively on  the  doctrine  that  the  first  heir  male  cannot  take 
during  the  life  of  the  ancestor,  and  that  Mrs.  Viney  died 
before  the  mothers  of  the  other  claimants.  But  the  answer 
to  this  claim  also  is  that  the  law  will  not  allow  an  estate  thus 
to  remain  in  contingency;  that  the  estate  vested  on 
*  645  the  birth  of  the  *  first  male  who  came  within  the  de- 
scription in  the  will ;  and  that  having  once  vested,  as 
it  did  in  T.  C.  Winter,  it  was  not  subject  to  be  devested  by 
any  after  event. 

Mr.  Cowling^  for  the  defendant  in  error.  —  It  is  admitted 
here,  for  the  purpose  of  simplifying  the  case,  that  this  is  a 
devise  in  fee-simple  and  not  in  tail ;  and  the  question  for 
consideration  may  be  confined  to  this,  whether  the  lessor  of 
the  plaintiff  Ls  entitled  to  recover  ?  The  answer  must  be  in 
the  negative.  Perratt  or  Viney,  either  one  or  the  other,  has 
a  better  right  than  Winter.  The  grounds  on  which  the  argu- 
ment on  the  other  side  has  been  put  are  inconsistent  with 
each  other.  The  first  of  these  relates  to  the  time  of  birth  of 
the  individual,  which  seems  to  give  Winter  the  advantage ; 
but  that  is  answered  by  the  rule  of  law,  that  he  cannot  take 
until  the  death  of  the  ancestor  through  whom  he  claims. 
The  second  relates  to  the  priority  of  line,  and  then  it  is  clear 
that  Winter's  title  is  not  so  good  as  Pen*att*s  ;  even  the  rea- 
sonable presumption  of  what  was  the  intention  of  the  testator 

(a)  2  Sir  W.  Bl.  1010. 
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is  against  the  claim  of  Winter.  He  was  known  to  the  testa- 
tor ;  had  he  been  intended  to  be  treated  as  the  heir,  it  can- 
not be  supposed  that  the  testator  would  have  left  the  devise 
in  this  indefinite  state  as  to  him.  That  he  was  not  mentioned 
by  the  testator  shows  that  he  did  not,  in  the  testator's  mind 
and  intention,  fill  the  character  of  the  first  male  heir.  If  the 
construction  contended  for  on  the  other  side  is  the  right  one, 
where  is  the  use  of  the  word  "  heir  ?  "  The  words  "  first 
male  "  would  have  been  sufficient. 

The  first  ground  of  Winter's  claim  is  thus  satisfactorily 
answered  in  every  respect.     Then  as  to  the  next, 
*  that  of  seniority  of  line :   the  fact  of  his  mother    *  646 
being  alive  at  the  death  of  the  testator  is  fatal  to  his 
claim.     At  common  law,  where  a  person  was  to  take  as  heir 
female,  she  must  have  been  full  heir ;  that  is  not  quite  so  now, 
but  still  the  rule  that  nemo  est  hceres  viventis  is  in  full  force. 
Burchett  v.  Durdant^  (a)  Glenorchy  v.  BosvUle^  (6)  and  Good- 
right  d.  Brooking  v.  White^  (c)  have  all  been  referred  to  on 
the  other  side,  to  show  that  an  estate  must  vest  immediately  ; 
but  they  are  not  in  point  for  this  purpose,  on  account  of  the 
peculiarity  of  the  words  of  the  will  in  each  case.     They 
were,  in  fact,  cases  of  exception  to  the  rule  of  law,  but  the 
rule  itself  is  not  affected  by  them.     Mr.  Feame  (d)  says : 
^^  These  cases  operated  by  way  of  exception  to  the  nde  that 
nemo  est  hceres  viventisj  and  consequently  made  this  a  vested 
limitation,  which  otherwise  would,  according  to  that  maxim, 
have  been  contingent."     Here  is  nothing  to  make  this  case 
an  exception  to  that  rule ;  the  remainder  is  plainly  contin- 
gent, and  that  fact  distinguishes  this  case  from  those  cited. 
There  is  no  instance  whatever  where  the  word  *'  heir  "  alone 
has  been  read  ^^  heir  apparent,"  in  the  case  of  a  contingent 
remainder.    Burchett  v.  Durdant  is  an  authority  on  that  point. 
The  words  there  were,  ^^  male  heirs  of  the  body  of  the  said 
R.  D.,  now  living ; "  and  as  there  was  an  heir  apparent  of 

(a)  Carth.  154 ;  T.  Jones,  09  ;  1  Vent.  834 ;  2  Lev.  232,  and  s.  c.  2 
Vent.  811;  Sir  T.  Raym.  330,  nom.  James  v,  Richardson. 
(6)  Cas.  Temp.  Talb.  3-18. 

(c)  2  Sir  W.  Bl.  1010. 

(d)  Cent.  Rem.  p.  826  (5th  edit). 
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the  body  of  R.  D.  then  living,  the  words  were  held  to  applj 

to  that  particular  individual,  and  so  the  case  was  decided  on 

the  ground  that  that  was  a  denffntUio  per$once.    In  the  same 

manner,  a  devise  ^^  to  the  heir  of  John  Styles  if  his  son 

*  647    Thomas  should  be  then  alive,"  has  been  *  held  to  be  a 

devise  of  the  remainder  to  the  son  Thomas,  because  he 
was  particularly  designated.  But  that  cannot  be  applied  to  a 
contingent  devise ;  for  an  estate,  in  order  to  vest  at  once, 
must  have  a  particular  individual  in  whom  to  vest,  which 
cannot  be  where  the  very  existence  of  the  individual  is  con-* 
tingent.  The  argument  on  the  other  side  would  go  to  de- 
stroy the  possibility  of  a  contingent  remainder.  The  very 
provision  here,  as  to  the  legacies  of  1002.  to  the  daughters, 
shows  that  the  devise  was  contingent.  What  likewise  are 
the  expressions  in  the  other  parts  of  the  will,  showing  the 
intention  of  the  testator  ?  The  devise  to  John  Chilcott  is  to 
him  or  his  male  heir  ;  that  must  mean  the  person  who  is  heir 
after  John  Chilcott's  death.  The  estate  thus  created  was  an 
estate  tail.  If  so,  then  it  is,  in  fact,  a  construction  put  by 
the  testator  himself  on  the  other  part  of  the  will ;  namely, 
that  ^^  heir  "  shall  mean  the  heir  of  a  deceased  ancestor.  If 
that  is  so,  then  the  rule  as  to  priority  of  line  will  apply,  and 
Perratt  is  the  pei*son  entitled. 

It  is  not  pretended  that  there  would  have  been  any  diffi- 
culty had  Mary,  the  eldest  daughter  of  Richard  Chilcott,  had 
a  son  :  but  the  fact  that  she  had  not  will  not  prevent  Perratt 
from  coming  in.  The  priority  of  line  is  often  preferred  in  the 
female.  Eldest  daughters  present  to  advowsons,  and  the 
testator  may  have  preferred  the  descendant  of  an  eldest 
daughter  before  the  son  of  a  younger  daughter.  It  is  to  be 
recollected,  too,  that  it  was  at  first  immaterial  to  ascertain 
who  was  the  first  male  heir  of  Richard  Chilcott ;  for  there 
was  then  existing  the  estate  tail  to  John  Chilcott,  and  the 
estate  given  after  that  estate  tail  might  have  been  barred. 

A  descendant  stands  in  the  same  position  as  the  an- 
cestor.    The  fourth  rule  or  canon  of  descent  is  thus 

*  648    *  stated  by  Blackstone  (a)  :  ^^  That  the  lineal  descend- 

(a)  2  Com.  217. 
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ant  in  infinitum  of  any  person  deceased  shall  represent  tbeir 
ancestor,  that  is,  shall  stand  in  the  same  place  as  the  per- 
son himself  would  have  done  had  he  been  living."  The  tes- 
tator might  have  thought  that  any  descendant  of  the  eldest 
daughter  Mary  would  stand  exactly  in  her  place.  Had  he 
not  chosen  to  act  on  these  simple  and  well-known  rules  of 
law,  he  could  easily  have  declared  a  different  intention.  He 
could  have  said,  *^  I  give  to  the  son  of  any  of  R.  Chilcott's 
daughters  who  shall  first  have  a  son."  He  did  not  say  so, 
and  his  omission  to  do  so  indicates  his  intention  that  the  rule 
as  to  priority  of  line  should  be  carried  out.  If  so,  then  the 
grandson  stands  in  the  place  of  the  grandmother,  and  PeiTatt 
is  entitled  to  the  estate.  The  ordinary  rule  of  construction 
favours  this  view  of  the  case.  In  Periman  v.  Pierce^  (ji)  a 
case  taken  from  Lord  Hale's  MSS.,  it  is  said  that  first  of 
blood  must  be  taken  to  mean  priority  of  line.  This  is  deci- 
sive of  the  question.  But  if  the  House  shall  think  that  the 
difficulty  to  discover  the  real  meaning  of  the  testator  is  insu- 
perable. Winter's  claim  will  be  equally  defeated,  for  the 
devise  will  be  void,  and  the  heir-at-law  of  the  testator  will 
be  entitled.  But  it  is  submitted  that  no  such  consequence 
need  happen  here.  Perratt's  claim  is  clearly  better  than 
Winter's,  for  the  reasons  already  stated ;  bHt  if  it  shall  be 
held  that  the  estate  must  go  to  the  son  and  not  the  grandson 
of  a  daughter,  then  Viney's  claim  is  superior  to  Winter's,  for 
by  the  death  of  his  mother  before  her  sister,  Yiney  became 
the  first  person  that  the  law  could  recognize  as  the  heir  of 
one  of  R.  Chiloott's  daughters.  And  this  seems  to  be  the 
best  established  claim ;  the  one  most  in  accordance 
with  the  principles  and  rules  *of  law,  and  therefore  *649 
that  which,  in  any  uncertainty  as  to  the  precise  mean- 
ing of  the  testator,  will  be  preferred  by  this  House. 

The  Attomet/' General,  in  reply.  —  The  cases  referred  to  in 
the  opening  were  cited  for  the  purpose  of  showing  that  in 
this  will  the  word  heir  could  not  have  any  technical  meaning, 
but  merely  that  meaning  which  was  given  it  by  the  testator. 

(6)  Co.  Litt.  10  b,  n.  2. 
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Here  is  an  ignorant  man  who  makes  an  obscure  will.  Insndi 
a  case  it  would  be  absurd  to  apply  a  strict  technical  meaning 
to  the  words  he  uses. 

As  to  Viney,  the  only  ground  put  forward  in  his  faTOur  is, 
that  his  mother  died  first.  But  if  the  case  of  Goodright  (f. 
Brooking  v.  White  is  right,  that  a  man  may  take,  living  Ins 
mother,  that  argument  is  gone. 

As  to  Perratt,  his  claim  is  answered  by  the  circumstance 
that  it  can  only  be  supported  by  preventing  the  estate  from 
vesting,  and  by  keeping  it  contingent  to  a  period  and  in  a 
manner  which  the  law  never  will  allow. 

No  effect  is  given  in  the  argument  on  the  other  side  to  the 
word  **  first.'*  That  word  is  important,  and  the  condition  it 
imposes  is  fulfilled  by  Winter,  and  by  him  alone ;  and  the 
estate,  having  once  vested  in  him,  cannot  be  devested. 

The  possibility  that  in  fact  an  estate  tail  may  be  barred,  is 
one  which  in  law  is  never  considered.  The  law  looks  on  an 
estate  thus  created  as  intended  to  go  on  for  ever. 

The  argument  that  the  estate  must  go  to  the  heir-at-law  if 
the  will  is  uncertain  in  its  provisions,  does  not  apply  here.  It 
applies  only  to  cases  where  the  will  has  been  made  to 
*  650  disinherit  an  heir-at-law.  No  such  *  intention  existed 
here,  for  John  Chilcott  was  the  heir-at-law,  and  an 
estate  tail  was  given  to  him.  No  will  can  be  rendered  in- 
operative by  reason  of  evidence  dehors  the  will,  yet  stich  would 
be  the  case  here  should  the  will  be  declared  unintelligible  on 
account  of  the  state  of  the  family.  The  will  is  clear,  and 
Winter,  who  came  into  existence  first,  is  the  person  who 
exactly  answers  the  description  in  it,  and  in  him  the  estate 
at  once  vested. 

The  Lord  Chancellor.  —  Of  the  five  questions  formerly 
put  to  the  Judges,  I  think  that  the  first  and  fifth  may  be  now 
omitted.  The  three  others  must  be  disposed  of  with  their 
assistance,  and  I  move  that  the  learned  Judges  be  desired  to 
answer  them. 

Lord  Brougham.  —  I  agree  with  the  Lord  Chancellor  as  to 
the  questions  to  be  answered.     We  have  heard  a  most  able 
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argument :  I  wish  the  case  could  be  as  easily  decided  as  it 
has  been  ably  argued. 

The  following  were  the  questions  proposed  to  the  Judges 
on  this  occasion  :  — 

Ist.  Was  the  expression  ^^ first  male  heir'*  used  by  the 
testator  to  denote  a  person  of  whom  an  ancestor  might  be 
living  ? 

2d.  At  what  time  did  this  remainder  first  vest  in  interest? 

Sd.  In  what  person  did  the  remainder  first  vest  in  in- 
terest ? 

Lord  Chief  Justice  Tindal,  on  the  part  of  the  Judges, 
asked  for  time  to  consider  the  questions,  which  was  granted ; 
and  the  further  consideration  of  the  case  was  adjourned  sine 
die. 


*  The  learned  Judges  attended  on   the    10th    of   *  651 
May,  1842,  to  communicate  their  answers  to  the  ques- 
tions. 

Mr.  Justice  Coltman.  —  To  your  Lordship's  first  question, 
I  humbly  conceive  the  answer  ought  to  be,  that  the  expres- 
sion ''  first  male  heir  "  was  not  used  by  the  testator  to  denote 
a  person  of  whom  an  ancestor  might  be  living.  To  ascertain 
in  what  sense  these  words  were  used,  they  should  be  con- 
sidered in  connection  with  those  which  follow  them.  The 
devise  is  to  the  ^*  first  heir  male  of  the  branch  of  my  uncle 
Richard  Chilcott's  family."  These  words  have  been  con- 
sidered by  some  of  the  learned  Judges,  who  have  on  former 
occasions  delivered  their  opinions  on  this  case,  as  being 
equivalent  to  the  expression  ^^  first  heir  male  of  my  uncle 
Richard ;  "  and  if  thb  is  the  correct  sense  to  be  put  on  the 
words,  it  would  follow,  perhaps,  that  the  words  '^male  heir" 
were  used  not  in  the  strict  technical  sense  of  the  words,  but 
as  designating  simply  male  descendant. 

But  I  humbly  venture  to  think  that  such  is  not  the  mean- 
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ing  of  the  words  ^^  first  male  heir  of  the  branch  of  my  undo 
Richard  Chilcott's  family ; "  for  I  cannot  imagine  that  the 
testator  would  have  used  so  clumsy  a  periphrasis  to  describe 
the  first  heir  male  of  his  uncle  Richard,  when  in  the  preced- 
ing devise  to  John  Chilcott,  of  London,  or  his  heir  male,  he 
uses  simple  and  appropriate  terms  of  description.  Construing 
the  one  devise  by  the  other,  it  seems  to  me  that  if  by  the 
latter  devise  he  had  meant  to  designate  the  first  male  heir  of 
his  uncle  Richard,  he  would  have  used  the  same  terms  as  he 
used  in  the  former  devise ;  and  when  I  find  him  studiously 

selecting  other  terms,  I  think  the  just  principles  of 
*  652    construction  require  us  to  *  understand  that  he  means 

something  different  in  the  latter  case. 
The  words  have  been  understood  in  a  different  sense  by 
others  of  the  learned  Judges,  and  have  been  considered  as 
equivalent  to  the  words  ^^  first  heir  male  of  a  branch,  or  of 
any  branch,  of  my  imcle  Richard's  family."  On  this  con- 
struction of  the  words,  the  family  of  the  testator's  uncle 
Richard  is  considered  as  consisting  of  five  branches;  that 
is  to  say,  each  of  Richard's  daughters  with  her  family  is 
considered  as  constituting  one  branch.  I  humbly  venture 
to  doubt  the  propriety  of  this  construction;  for  nothing, 
as  it  appears  to  me,  can  well  be  more  opposed,  both  in 
grammar  and  sense,  than  the  words  ^'  the  branch  "  and  the 
words  "  a  branch,  of  my  uncle  Richard's  family ; "  the  former 
pointing  definitely  to  some  distinct  branch,  the  latter  indefi- 
nitely to  one  out  of  many.  Such  violence  ought  not  to  be 
done  to  the  words  used,  if  any  more  natural  and  appropriate 
sense  can  be  given  to  them. 

The  sense  in  which  I  humbly  think  these  words  are  to  be 
understood  will  best  appear  from  considering  the  pedigree  of 
the  Chilcott  family.  The  Chilcott  family  originally  consisted 
of  three  branches ;  the  family  of  Emanuel,  the  father  of  the 
testator,  constituting  one  branch ;  that  of  John,  the  father  of 
John  of  London,  constituting  the  second  branch;  and  the 
family  of  Richard  Chilcott,  constituting  the  third  branch: 
and  the  expression  ^^  first  heir  male  of  the  branch  of  Richard 
Chilcott's  family,"  appears  to  me  equivalent  to  the  expression 
*^  first  heir  male  of  that  branch  which  Richard  Chilcott's 
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family  form  of  the  Chilcott  family."     The  party  intended 

to   take   under  this  description  must  be   of  the   branch  of 

Richard  Chilcott's   family;   that  is  to   say,  he  must 

be  a  member  *  of  Richard  Chilcott's  family,  and  he    *  653 

must  be  first  heir  male  of  that  branch ;  in  other  words, 

he  must  be  a  descendant  of  Richard  Chilcott ;  he  must  be  an 

heir  male,  and  he  must  be  first  heir  male. 

Now  in  determining  whether  the  words  "  male  heir  "  in 
this  devise  are  to  be  understood  as  denoting  a  person  of  whom 
an  ancestor  might  be  living,  it  is  to  be  borne  in  mind  that, 
although  at  the  time  when  the  will  was  made  there  was  no 
member  of  Richard  Chilcott's  family  who  was  an  heir  male  in 
the  strict  sense  of  the  word,  it  might  well  be  that  before  the 
will  would  become  operative  by  the  death  of  the  testator,  there 
might  be  several  members  of  the  family  who  would  answer 
that  description,  —  for  instance,  it  might  well  be  that  two  or 
more  of  the  daughters  of  Richard  Chilcott  should  die  before 
the  testator,  leaving  sons,  or  that  one  of  the  daughters  should 
have  left  a  grandson  who  might  be  her  heir  male,  or  other 
cases  of  like  nature  might  have  occurred  by  which  different 
members  of  the  family  might  have  become  male  heirs ;  and 
these,  not  being  remote  and  merely  possible,  but  probable  and 
proximate  contingencies,  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  testator  in  penning  his  will. 

Now,  bearing  this  in  mind,  and  considering  it  as  a  settled 
rule  that  where  technical  words  are  used  in  a  will,  they  are 
to  be  considered  as  used  in  their  proper  and  technical  sense, 
unless  there  is  some  strong  ground  for  inferring  the  contrary, 
I  cannot  in  the  present  case  see  any  sufficient  reason  for  in* 
ferring  that  the  words  "  male  heir  "  were  used  in  this  will  in 
any  other  than  their  proper  and  technical  sense.  I  therefore 
think  they  were  not  used  to  denote  a  person  of  whom  an  an- 
cestor might  be  living. 

*  To  your  Lordship's  second  question,  I  answer  that,  *  654 
in  my  humble  opinion,  the  remainder  vested  in  interest 
on  the  death  of  Betty,  the  wife  of  Thomas  Viney.  The  re- 
mainder in  question  would  have  vested  on  the  death  of  the 
testator,  if  there  had  been  at  that  time  any  person  who  an- 
swered to  the  description  of  '^  first  male  heir  of  the  branch  of 
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Richard  Chilcott's  family ;  "  but  as  there  was  at  his  death  no 
male  heir  of  the  branch  of  Richard  Chilcott*s  family  (in  the 
sense  in  which  I  think  these  terms  ought  to  be  understood), 
the  remainder  was  necessarily  contingent  until  there  should 
be  a  male  heir  of  that  branch.  When  by  the  death  of  Mrs. 
Vinej'  there  was  a  male  heir  of  the  branch  of  Richard  Chil- 
cott^s  family,  the  remainder  would  vest  in  such  male  heir,  if  he 
could  be  considered  as  filling  the  description  of  first  male  heir. 
This  leads  me  to  the  consideration  of  what  is  one  of  the 
main  difficulties  in  the  case ;  namely,  in  what  sense  the 
word  "  first  "  was  used  by  the  testator.  It  evidently  implies 
priority  of  some  sort ;  whether  priority  in  dignity  and  worthi- 
ness of  blood  (which  to  a  certain  extent  is  recognized  even 
among  coparceners),  so  that  the  issue  of  an  elder  sister  should 
be  preferred  to  the  issue  of  a  younger  sister ;  or  priority  in 
point  of  time,  so  that  he  who  first  in  point  of  time  became  an 
heir  male  should  be  preferred  to  one  who  subsequently  became 
an  heir  male  ;  or  priority  in  nearness  of  descent  to  the  original 
stock,  so  that  the  son  of  a  younger  daughter  should  be  pre- 
ferred to  a  grandson  of  an  elder  daughter,  —  may  be  matter 
of  dispute  ;  and  if  at  the  death  of  the  testator  there  had  been 
several  members  of  the  family  answering  the  description  of 
heirs  male,  it  might  have  been  very  doubtful  which  of  them 

answered  the  description  of  first  heir  male.  But  in 
*  655   the  case  which  actually  happened,  in  whatever  *  sense 

the  word  ^^  first "  was  used  by  the  testator,  it  seems  to 
me  that  on  the  death  of  Mrs.  Yiney,  her  son  and  heir«  being 
at  that  time  the  only  heir  male  in  the  family,  answered  the 
description  of  first  heir  male,  being  evidently  first  in  point  of 
time,  and  in  point  of  dignity  and  nearness  first  heir  male,  be- 
cause only  heir  male. 

It  may  be  urged,  in  opposition  to  this  mode  of  viewing  the 
case,  that  although  on  the  death  of  Mrs.  Viney  her  son  be- 
came heir  male,  and  so  at  that  time  might  be  considered  as 
first  heir  male  in  every  sense  of  the  word,  yet  if  the  word 
^'  first "  means  fii-st  in  dignity  and  worthiness  of  blood,  events 
subsequent  to  the  death  of  Mrs.  Viney  might  occur  whereby 
there  would  be  another  heir  male  in  the  family  who  would 
answer  more  correctly  to  the  description  of  first  heir  male,  — 
[660] 


WINTER  V.   PBRRATT.  *  655 

as,  for  instance,  the  death  of  Mrs.  Winter  or  Mrs.  Parsons. 
But  to  this  objection  I  answer,  that  it  is  a  fixed  rule  with 
respect  to  contingent  remainders,  that  they  are  always  to  vest 
at  the  earliest  possible  moment  at  which  they  are  capable  of 
vesting ;  and  therefore  if,  on  the  death  of  Mrs.  Viney,  Thomas 
Yiney,  at  that  time,  answered  the  description  of  first  male 
heir,  the  remainder  will  not  continue  in  suspense,  because  it 
may  turn  out  that  on  the  happening  of  a  certain  contingency 
there  would  be  a  person  more  fully  answering  that  descrip- 
tion. It  is  like  the  case  where  an  estate  is  given  to  A.  for 
life,  with  remainder  to  the  right  heirs  of  J.  S.  If  J.  S.  dies, 
leaving  a  daughter,  and  his  wife  enceinte^  the  remainder,  ac- 
cording to  the  ancient  rule  of  the  common  law,  vested  in  the 
daughter ;  and  though  a  posthumous  son  of  J.  S.  were  after- 
wards bom,  the  remainder  was  not  thereby  devested, 
but  on  the  death  of  A.  the  daughter  *  was  held  to  be  *  656 
entitled  to  succeed  to  the  estate,  (a)  And  although 
in  the  instance  of  estates  settled  on  children,  since  the  case  of 
Beeve  v.  Long^  (S)  and  the  Statute  10  &  11  Will.  3,  c.  16,  the 
application  of  this  rule  of  the  common  law  has  been  modified 
in  favour  of  posthumous  children,  yet  I  apprehend  the  princi- 
ple of  the  rule  is  in  nowise  affected  by  this  relaxation  of  its 
application  in  the  particular  instance.  The  rule  rests  on  the 
necessity  there  is,  as  above  remarked,  that  every  contingent 
remainder  should  vest  at  the  earliest  possible  period  ;  since,  if 
it  were  allowed  to  remain  in  suspense,  it  might  continue  in 
suspense  until  after  the  determination  of  the  particular  estate, 
and  the  contingent  remainder  might  thereby  be  defeated  alto- 
gether. 

On  these  grounds  it  seems  to  me  that  the  remainder  in 
question  vested  in  interest  on  the  death  of  Mrs.  Viney.  And 
to  your  Lordships'  third  question,  the  answer,  in  my  judg- 
ment, ought  to  be,  that  it  vested  in  Thomas  Viney,  for  the 
reasons  already  stated  in  reply  to  your  Lordships'  second 
question. 

Mb.  Justice  Maulb.  —  In  answer  to  your  Lordships*  first 

(a)  Co.  Litt.  05  a,  137  b.  (b)  Salk.  227. 
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question,  I  am  of  opinion  that  the  expression  *^  first  male 
heir"  was  not  used  by  the  testator  to  denote  a  person  of 
whom  an  ancestor  might  be  living.  It  is  a  rule  of  construc- 
tion, founded  in  reason  and  supported  by  many  authorities, 
that  words  in  a  will  are  to  be  construed  according  to  their 
strict  and  proper  acceptation,  unless  there  be  something  to 
show  that  such  a  construction  is  not  that  intended  by  the 
testator.  An  heir,  properly  and  strictly,  means  a 
*  657  *  person  whose  ancestor  is  dead  ;  it  is  sometimes,  when 
the  context  necessarily  requires  it,  understood  to  mean 
an  heir  apparent.  In  the  present  case  there  appears  to  me  to 
be  nothing  to  show  that  any  other  than  the  strict  and  proper 
sense  is  to  be  given  to  the  word  heir. 

In  answer  to  the  second  and  third  questions,  it  appears  to 
me  that  the  ^^  branch  of  my  uncle  Richard  Chilcott's  family  " 
means  that  branch  of  the  Chilcotts  which,  consists  of  my 
uncle  Richard  Chilcott's  family;  the  testator  having  before 
mentioned  another  branch  of  the  family,  that  is,  John  Chil- 
cott,  or  his  heir  male  lawfully  begotten.  Now,  the  family  of 
Richard  Chilcott  consisted  of  five  daughters,  and  the  expres- 
sion ^^  heir  male  of  the  branch,"  by  itself,  might  mean  either 
an  heir  male  who  was  heir  of  the  branch,  that  is,  of  Richard 
Chilcott  or  all  his  daughters,  which  would  be  possible ;  or, 
of  the  branch  may  mean  belonging  to  the  branch ;  and  be- 
tween these  two  senses  the  latter  is  determined  to  be  the 
true  one,  by  the  devise  of  lOOZ.  to  each  of  the  daughters  who 
shall  be  living  at  the  time  the  said  heir  male  takes.  The 
devise,  therefore,  in  effect  is  to  the  firat  heir  male  belonging 
to  that  branch,  that  is,  to  the  first  heir  male  of  any  of  those 
daughters,  and  the  remainder  vested  in  interest  as  soon  as 
any  of  the  daughters  died  leaving  an  heir  male ;  that  is,  on 
the  death  of  Betty  Viney,  in  1804,  when  Thomas  Viney, 
being  her  heii*,  was  the  first  male  heir  of  Richard  Chilcott's 
family. 

Mr.  Justice  Williams.  —  I  am  of  opinion  that  the  expres- 
sion ^^  first  male  heir  "  was  used  by  the  testator  in  the  sense 
suggested  by  the  question  first  proposed  by  your  Lordships ; 
and  in  giving  this  answer  it  becomes  necessary  at  once  to 
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explain  the  reasons  *  which  induce  me  to  give  it ;  *  658 
which,  in  truth,  involve  a  consideration  of  the  whole 
case.  In  the  first  place,  it  seems  to  me  that  the  general 
rule  that  the  will  of  the  testator  should  be  carried  into  effect 
if  practicable,  has  its  full  bearing  upon  the  present  case, 
because,  if  any  thing  can  be  said  to  be  clear  as  regards  the 
testator,  this  at  least  seems  to  be  so,  that  he  did  not  intend 
his  heir-at-law  to  take  the  estate  ;  for  if  so,  h'e  would  have 
made  no  will  at  all,  in  which  case  he  probably  knew  that  the 
law  would  have  given  the  estate  to  such  heir ;  or  if  he  did 
make  a  will,  there  would  not  have  been  the  provision  in 
favour  "of  the  branch  of  Richard  Chilcott's  family." 

It  appears  from  the  special  verdict  that  there  were  three 
branches  of  the  Chilcott  family  :  one,  of  which  the  testator 
was  the  head,  as  being  the  son  of  the  elder  of  the  three 
brothers,  Emanuel,  John,  and  Richard;  the  second,  the 
branch  of  John  Chilcott,  the  second  brother,  to  whose  son, 
called  *'  John  of  London  "  in  the  will,  the  first  devise  is ; 
and  the  third  was  the  branch  of  Richard  Chilcott,  in  which 
the  testator  intended  the  Truckwell  estate  to  go  in  default 
of  issue  male  in  the  second  branch. 

The  words  of  the  will  are,  after  the  expiration  of  the  three 
lives,  "  All  the  lands,  &c,y  of  Truckwell  estate  to  come  to 
John  Chilcott,  &c.,  or  his  heir  male,  if  any ;  free  land  not  to 
be  sold,  &c.,  but  to  remain  in  the  Chilcotts  family  for  land 
of  inheritance ; "  then  follows,  "  and  if  no  male  heir  law- 
fully begotten  by  the  said  John  Chilcott,  then   the  above 
lands  to  &11  to  the  first  male  heir  of  the  branch  of  my  uncle 
Richard  Chilcott's  family,  yielding  and  paying  unto  such  of 
the  daughters  of  the  said  Richard  Chilcott  which  shall  be 
then  living  the  sum  of  lOOZ.  each,  at  the  time  of  taking 
possession  of  the  aforesaid  estate  :  "  and  here,  *  before   *  659 
adverting  to  the  second  and  more  important  clause  of 
this  will,  I  would  observe  that  in  the  previous  devise  to  John 
of  London,  the  word-  heir  is  by  no  means  certainly  used  in 
its  technical  and  proper  sense,  for  the  devise  is  not  to  my 
kinsman,  John  Chilcott,  living  in  London,  and  his  heirs  male, 
but  *^  to  him  or  his  heir  male,"  if  any.    I  notice  this  merely 
for  the  purpose  of  showing  the  testator's  use  of  the  word 
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heir  in  the  former  clause  of  the  will,  as  bearing  to  a  certain 
extent  upon  its  use  and  meaning  in  the  latter,  because,  as  to 
the  question  arising  upon  Richard's  branch  of  the  family,  it 
'is  immaterial  whether  John  of  London  took  an  estate  in  tail 
or  for  life. 

The  state  of  the  family  of  Richard  Chilcott  is  already 
before  your  Lordships;  he  left  five  daughters,  but  no  son. 
Mary,  the  eldest  of  these  daughters,  had  a  daughter  only, 
whose  son,  Matthew  Perratt,  is  one  of  the  claimants.     The 
second,  Joan,  had  a  son,  Thomas  Chilcott  Winter,  older  than 
any  son  of  any  other  daughter.     Sarah,  the  third,  had  two 
sons,  whom  it  is  not  material  to  notice.     The  fourth,  Betty, 
had  a  son,  Thomas  Viney,  and^  what  is  important  in  one 
view  of  the  case,  she  died  before  the  testator.     The  fifth, 
Agnes,  also  had  a  son,  and  they  are  both  living.     And  upon 
this  state  of  the  family  of  Richard  Chilcott  the  question  is, 
whether  any  of  the  sons  can  take  under  the  description  of 
the  ^^  first  male  heir  of  the   branch  of  my  uncle  Richard 
Chilcott's  family  ;  "  and  if  so,  which  ?  in  pursuing  whicji  in- 
quiry, the  most  orderly  course,  as  it  seems  to  me,  is  to  ascer- 
tain, if  it  may  be,  the  intention  of  the  testator,  and  then  to 
examine  whether  that  can  be  carried  into  effect  consistently 
with  the  known  rules  of  law. 
Before  I  proceed  to  do  this,  —  which  is  in  effect  to  an- 
swer the  third  and  most  important  question  proposed 
♦  660   *  by  your  Lordships,  —  it  may  be  convenient  to  premise 
who  are  not  entitled  to  take  under  the  will,  about  w^hich 
there  is  much  less  difficulty,  and,  so  far  as  I  am  aware,  no 
difference  of  opinion.     In  the  first  place,  then,  I  think  there 
is  no  doubt  but  that  the  daughters  of  Richard  Chilcott  are 
excluded ;  they  all  technically  constitute  one  heir,  but  the 
heir  described  in  the  will  is  one  and  a  male.     Moreover,  they 
do  not  seem  to  have  been  in  the  contemplation  of  the  testa* 
tor  with  a  view  to  any  beneficial  interest,  but  to  be  named 
merely  as  the  persons  from  some  of  whom  was  to  be  bom 
that  male  heir  who  was  to  take.     For  the  same  reason  that 
heir  in  the  singular  number,  and  the  first,  is  mentioned,  it 
seems  to  me  that  the  heirs  male  of  each  of  the  daughters,  as 
constituting  in  the  aggregate  one  heir,  cannot  be  included ; 
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aad  also,  as  not  being  ^^  the  first,"  that  the  grandson  of 
Richard  Chilcott's  eldest  daughter,  Matthew  Perratt,  is  ex- 
cluded by  the  interposition  of  his  mother,  which  prevents 
that  part  of  the  description  from  being  applicable  to  him. 
The  claims  therefore  are,  in  effect,  reduced  to  three :  first, 
of  the  heir-at-law,  upon  the  ground  that  the  will  has  no 
sufficient  certainty  of  meaning,  and  those  of  Thomas  Chil- 
cott  Winter  and  Thomas  Viney. 

This  being  so,  we  come  to  that  question  upon  which  I  am 
aware  there  is  so  much  difference  of  opiqion  that  I  cannot 
do  otherwise  than  offer  mine  to  your  Liordships  with  much 
diffidence.  That  opinion  is,  that  it  was  the  intention  of  the 
testator  that  the  sons  of  Richard  Chilcott's  daughters,  if 
more  than  one,  should  be  preferred  in  the  order  of  their 
mothers'  seniority  ;  and  therefore  if  Mary  the  eldest  had  had 
a  son,  that  he  would  have  been  ''  the  first  male  heir,"  and 
that  the  second  daughter,  Joan,  being  the  first  who 
had  a  son,  that  son,  Thomas  *  Chilcott  Winter,  is  en-  *  661 
titled  to  take  under  that  description ;  and  further, 
that  his  mother  being  alive  at  the  time  of  the  testator's 
death  is  no  objection  to  his  so  taking ;  or  in  other  words, 
that  the  will  is  to  be  read  as  if  the  expression  had  been 
"  first  male  descendant "  of  Richard  Chilcott.  To  this  con- 
struction I  am  aware  is  opposed  the  fact  that  the  state  of 
Richard  Chilcott's  family  was  well  known  to  the  testator; 
and  therefore  it  is  said,  if  any  particular  grandson  of  Richard 
Chilcott  had  been  preferred,  nothing  could  have  been  easier 
than  to  have  named  him  in  the  will ;  and  it  cannot  be  denied 
that  there  is  weight  in  the  objection.  It  will  be  for  your 
Lordships,  however,  to  decide  whether  it  is  not  in  a  great 
degi'ee,  if  not  entirely,  removed  by  pursuing  that  intention 
of  the  testator  which  I  assume  to  have  existed ;  viz.,  that  the 
son  of  the  eldest  daughter,  if  any,  should  have  the  prefer- 
ence ;  and  if  so,  the  matter  might  well  have  been  left  open 
by  the  testator,  seeing  that  up  to  the  time  of  his  death  that 
chance  remained,  inasmuch  as  the  age  of  the  eldest  daugh- 
ter was,  I  think,  about  forty-six  at  the  time  of  that  event. 

To  this  construction  also  is  opposed  an  alleged  rule  of  law, 
thtft  Thomas  Chilcott  Winter  cannot  take,  because  at  the 
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time  of  the  testator's  death  the  designation  of  "male  heir" 
was  wholly  inapplicable  to  him ;  that  the  word  heir  has  a 
fixed  and  settled  meaning  in  the  law,  and  that  nothing  in  this 
case  can  warrant  a  more  loose  or  popular  interpretation.  I 
am  not  aware  of  any  other  objection  in  point  of  law.  For, 
suppose  each  of  the  daughters  of  Richai^  Chilcott  to  have  had 
a  son,  and  of  these  that  the  son  of  the  second  daughter  was 
first  bom,  and  further,  that  all  the  daughters  died  in  the  life- 
time of  the  testator,  is  it  said  in  this  supposed  case  that 
*  662  the  son  of.  the  second  *  daughter,  as  being  the  first 
bom,  would  take  as  first  male  heir?  Thomas  Chilcott 
Winter  would  have  that  claim  :  or,  is  it  said  that  the  son  of 
the  eldest  daughter,  as  being  the  nearest  to  her  father  (for  so 
she  was  by  the  admission  of  most  of  my  learned  brothers), 
would  be  entitled?  Thomas  Chilcott  Winter  would  have 
that  claim  also.  It  seems  to  be  plain,  therefore,  that  the  life 
of  his  mother  at  the  time  of  the  testator's  death,  and  his  not 
being  heir  according  to  the  legal  maxim,  constitute  the  objec- 
tion, and  the  only  one,  to  the  construction  which  I  submit  to 
your  Lordships ;  and  the  weight  of  that  objection  must  de- 
pend upon  the  greater  or  less  degree  of  clearness  with  which 
the  intention  of  the  testator  appears  fairly  to  warrant  that 
construction.  Before,  however,  I  examine  it  further,  I  can- 
not help  observing  that  —  in  the  case  of  such  a  will,  so 
inartificially  and  clumsily  composed,  some  (if  not  the  major- 
ity) of  my  learned  brothers  are  of  opinion  that  no  certain  or 
even  intelligible  meaning  can  be  extracted  from  it^  owing  to 
such  rude  and  perplexed  composition,  and  that  for  default 
thereof  the  claim  of  the  heir-at-law  must  prevail —  it  is  a  far- 
fetched and  somewhat  startling  supposition  that  the  testator 
must  have  been  conversant  with  Coke  upon  Littleton,  and 
the  profound  maxim  that  nemo  est  hceres  viventis. 

Upon  this  question,  the  existence  of  the  rule  and  the  relax- 
ation of  it,  I  must  not  forget  that  your  Lordships  are  already 
in  possession  of  a  most  minute  and  learned  examination  of  the 
authorities  bearing  upon  it.  (a)  To  cite  those  oases  again, 
and  to  comment  upon  them,  would  be  to  assume  an  appear- 

(a)  5  B.  &  C.  48,  and  10  Bing.  198. 
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ance  of  research  certainly  not  real,  and  to  trouble 
your  Lordships  *  at  much  length  upon  a  point  which  *  663 
will  be  found  not  to  be  really  in  dispute.  Neither  the 
existence  of  the  rule  generally,  nor  its  relaxation  in  certain 
cases,  is  denied.  This,  I  think,  will  be  sufficiently  apparent 
when  I  remind  your  Lordships  of  the  manner  in  which  Mr. 
Justice  HoLROTD  and  Mr.  Justice  Littledalg,  who  were  in 
favour  of  using  ^Hhe  term  of  art"  in  its  technical  and  strict 
sense,  state  the  result  of  the  authorities  as  to  the  rule  and  the 
exception.  Mr.  Justice  Holboyd  is  reported  (a)  thus  to  have 
expressed  himself :  "  If  it  appeared  plainly  by  the  will  to 
have  been  the  testator's  intention  that  an  heir  male  apparent 
should  take  by  the  devise,  I  agree  that  the  rules  of  law  would 
not  prevent  the  giving  such  a  construction  to  the  will  as  to 
carry  that  intent  into  efiFect"  Mr.  Justice  Littledale  is 
thus  reported :  (5)  '^  All  these  cases,  therefore  (cases  in 
favour  of  my  construction),  only  come  to  this,  that  if  there 
be  sufficient  upon  the  will  to  show  that  the  word  heir  is  used 
in  the  will  in  such  a  way  as  proves  the  testator  to  have  meant 
heir  apparent,  it  shall  be  so  considered  as  he  intended  it ; 
but  they  prove  nothing  more.*'  And  that  is  all,  with  all  pos- 
sible respect  be  it  spoken,  that  they  are  required  to  prove,  • 
consistently  with  my  view  of  the  case.  So  that  it  is  obvious, 
from  the  statement  of  the  question  by  these  truly  learned 
Judges,  that  it  comes  round  to  this  in  each  case,  what  was 
the  intention  of  the  testator  ?  because,  if  that  be  apparent, 
ex  coneessia  the  rule  will  yield  to  the  exception.  Instead, 
therefore,  of  citing  in  extenao^  1  will  content  myself  with  re- 
ferring generally  to  the  authorities  which  I  consider  to  be 
amply  sufficient  for  my  purpose.  They  are :  James 
v.  Richardson^  (<?)  *  Darbison  v.  Beaumont^  (^d)  and  *  664 
especially  Q-oodright  v.  White^  (e)  in  which  Lord  Chief 
Justice  De  Gret  seems  to  have  established  the  exception 
which  Mr.  Justice  Holrotd  and  Mr.  Justice  Littledale  ad- 
mitted. 

In  order,  however,  that  the  relaxation  of  terms  of  art,  or 

(a)  5  B.  &  C.  77.  (6)  6  B.  &  C.  64. 

(c)  Sir.  T.  Raym.  330. 

Id)  1  P.  Wms.  22».  (e)  2  W.  Bl.  1010. 
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of  the  strict  legal  sense  of  a  word  into  popular  meaning,  may 
not  appear  to  be  a  modern  doctrine,  I  take  leave  to  cite  to 
your  Lordships  the  case  of  HUl  v.  Grange,  (a)  That  was  an 
action  of  trespass  for  breaking  and  entering  a  house  and  cer- 
tain closes  of  land.  Plea,  that  the  said  house  and  closes 
were  ^^  one  messuage,  and  100  acres  of  land  to  the  same 
appertaining,"  stating  a  lease,  &c.  Much  argument  took 
place  upon  the  effect  of  this  allegation,  ^^  land  to  the  said 
messuage  appertaining,"  which  all  the  Judges  agree  was  (in 
the  true  and  legal  sense  of  the  word)  equivalent  to  the  words, 
**  to  the  said  messuage  appurtenant."  The  report,  however, 
states,  that  the  Judges,  when  they  came  to  consider  the  lan- 
guage of  the  lease,  agreed  that  when  '^  appertaining  "  is  used 
with  the  other  words,  it  cannot  have  its  proper  (that  is,  its 
strictly  legal)  signification  (as  in  pleading,  it  must  be  under^ 
stood),  and,  therefore,  that  it  shall  have  such  meaning  as  was 
intended  between  the  parties,  or  else  it  would  be  void,  which 
it  must  not  be  by  any  means,  for  it  is  commonly  used  in  the 
sense  of  "  occupied  with,"  or  "  lying  to  ; "  and  forasmuch  as 
it  is  commonly  used  in  that  sense,  it  is  the  o£Sce  of  the  Judges 
to  take  and  expound  the  words  which  common  people  use  to 
express  their  meaning,  according  to  their  meaning;  and, 
therefore,  it  shall  be  taken  here  not  according  to  the 
♦  665  definition  of  it  (that  is,  its  true  legal  meaning),  ♦  be- 
cause that  does  not  stand  with  the  matter,  but  in  such 
sense  as  the  parties  intended  it.  And  many  other  cases  were 
put  (as  the  report  adds)  where  the  word  shall  be  taken  out 
of  the  natural  (that  is,  in  conformity  to  the  context,  the 
legal)  meaning,  but  according  to  that  of  the  party. 

Upon  the  whole,  it  seems  to  me  that  the  intention  of  the 
testator  was  in  favour  of  Thomas  Chilcott  Winter,  and  that 
there  is  no  rule  of  law  preventing  that  intention  from  being 
carried  into  effect;  and  that,  therefore,  Isaac,  his  heir,  is 
entitled  to  take  under  the  will. 

These  observations  furnish  my  answer  to  the  first  and 
third  questions  proposed  by  your  Lordships.  As  to  the 
second,  it  follows,  from  my  view  of  the  whole  case,  that  the 

(a)  1  Plowd.  170. 
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remainder  first  vested  in  interest  in  the  said  Thomas  Chilcott 
Winter,  upon  the  death  of  the  eldest  daughter,  Mary,  with- 
out issue  male,  because  until  that  event  happened  it  was 
contingent  whether  he  would  become  entitled  or  not. 

• 

•  Mr.  Justice  Patteson.  —  In  answer  to  your  Lordships' 
first  question,  I  am  of  opinion  that  the  expression  ^^  first  male 
heir  "  was  used  by  the  testator  to  denote  a  person  of  whom 
an  ancestor  might  be  living.  If  the  expression  had  been  used 
with  reference  to  any  particular  individual  by  name,  as  if,  for 
instance,  the  words  had  been  '^  the  first  male  heir  of  Mary 
Bishop,"  I  should  have  had  much  difficulty  in  coming  to  this 
conclusion,  because  the  authorities  show  that  the  rule  nemo 
est  hceres  viventis  would  apply ;  and  it  is  clear  that  if  an  estate 
be  left  to  A.  for  life,  with  remainder  to  the  heir  of  J.  S.,  and 
A.  die  in  the  lifetime  of  J.  S.,  the  remainder  is  void,  there 
being  no  person  who  at  the  death  of  A.  answers  the 
description  of  the  heir  of  *  J.  S.,  though  no  one  can  ♦  666 
doubt  that  such  was  not  the  intention  of  the  testator. 
Here,  however,  the  expression  is  used,  not  with  reference  to 
any  particular  individual  by  name,  but  to  "  the  branch  of  my 
uncle  Richard  Chilcott's  family."  Richard  Chilcott  was  dead, 
and  had  left  five  daughters  and  no  son ;  there  were,  therefore, 
five  branches  of  Richard  Chilcott's  family,  and  if  the  words  be 
taken  in  their  literal  sense,  it  is  quite  uncertain  which  of  those 
five  branches  is  meant  by  "  the  branch  of  my  uncle  Richard 
Chilcott's  family."  To  avoid  this  uncertainty,  it  is  argued 
that  the  words  "  the  branch  of  my  uncle  Richard  Chilcott's 
family  "  are  to  be  read  as  if  they  had  been  "  my  uncle  Richard 
Chilcott's  branch  of  the  family ; "  words  of  very  different 
import,  and  I  know  not  by  what  rule  of  construction  I  am  at 
liberty  so  to  read  them.  But  assuming  that  I  am  at  liberty 
BO  to  read  them  (as  all  the  Judges  who  have  delivered  opin- 
ions in  this  case  do  assume),  then  the  words  will  stand,  ^^  the 
first  male  heir  of  my  uncle  Richard  Chilcott's  branch  of  the 
family : "  still  those  are  not  technical  words ;  they  have  no 
certain  legal  sense,  according  to  any  authority  which  I  can 
find.     The  word  "  family"  in  a  devise  has  indeed  received  a 

[  569  ] 


*  666  CASES  IN  THE  HOUSE  OP  LORDS. 

construction  in  several  cases,  —  ChapmarC»  Case^  (a)  Wright 
V.  Atkyn%^  (6)  Doe  v.  Smithy  (c)  —  in  all  which  the  word 
"  family/*  in  devises  of  remainder  to  the  "  family  of  J.  S.," 
has  been  held  to  mean  the  heir  of  J.  S. :  so  hei*e  it  appears 
to  me  that  if  the  word  ^^  heir  "  must  be  taken  in  its  strict 
legal  sense,  the  words  would  mean,  ^^  the  first  male  heir  &l 

my  uncle  Richard  Chilcott.'*  Now  this  is  clearly  not 
*  667    the  sense  in  ♦  which  the  testator  used  them,  for  he 

evidently  meant  to  denote  some  single  individual  by 
the  words  ^'  first  male  heir,"  yet  no  single  male  individual  could 
be  heir  of  Richard  Chilcott  until  all  the  five  daughters  were 
dead  ;  nor  then  unless  four  out  of  the  five  daughters  had 
died  without  issue,  or  at  all  events  unless  the  issue  of  four 
out  of  the  five  had  failed,  all  which  is  quite  inconsistent  with 
the  direction  that  the  first  male  heir  on  taking  possession 
should  pay  to  each  of  the  daughters  of  Richard  Chilcott  who 
should  then  be  living  lOOi.  No  one  could  be  sole  heir  of 
Richard  Chilcott  as  long  as  any  one  of  those  daughters  was 
living.  The  words,  therefore,  do  not  mean  the  first  male  heir 
of  Richard  Chilcott ;  they  must  denote  some  male  descendant 
of  Richard  Chilcott,  who  yet  was  not  his  heir.  Whose  heir, 
then,  was  it  intended  to  denote  ?  Not  the  heir  of  any  par- 
ticular individual,  but  of  Richard  Chilcott's  branch  of  the 
family ;  the  heir  of  the  whole  of  that  branch  of  the  family 
would  be  the  same  as  the  heir  of  Richard  Chilcott  himself, 
whom  I  have  already  shown  not  to  be  the  person  meant.  If, 
then,  the  word  "  heir  "  is  to  be  taken  strictly,  it  must  mean 
the  son  of  one  of  the  daughters  who  should  be  dead ;  and  yet 
he  would  only  be  heir  of  his  mother,  not  heir  of  the  branch  of 
the  family.  Again,  if  all  the  daughters  survived  the  tenant 
for  life,  there  would,  on  the  determination  of  the  particular 
estate,  be  no  person  answering  the  description  of  ^^male 
heir,"  by  reason  of  the  rule  nemo  est  hceres  tnventisj  and  not 
only  must  the  devise  become  void,  but  the  daughters  be 
deprived  of  the  100/.  each  which  is  given  them ;  whereas  it 
is  quite  plain  that  the  testator  intended  that  all  of  them  who 

(a)  Dyer,  333.  (b)  1  Ves.  253. 

(c)  5  M.  &  Sel.  126. 
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should  be  living  at  the  death  of  the  tenant  for  life  should 
have  1002. 

*For  these  reasons,  looking  at  the  will  and  at  the  *668 
Btatys  of  the  family,  it  appears  to  me  that  the  testator 
meant  by  the  words  "  first  male  heir"  to  denote  the  first  male 
descendant  of  Richard  Chilcott,  without  regard  to  whether 
his  ancestor  was  living  or  not.  It  is  said,  that  if  jsuch  was 
the  testator^s  intention,  it  is  strange  that  he  should  not  have 
pointed  out  by  name  the  person  whom  he  intended.  This 
observation  may  be  very  just ;  but  it  may  be  answered,  that, 
though  four  of  the  daughters  had  a  son,  the  eldest  had  not, 
but  only  daughters,  nor  a  grandson,  and  yet  she  might  have 
had  a  son  or  grandson  bom  afterwards ;  and  the  testator's 
intention  may  have  been  such  that  a  son  or  gi'andson  so  born 
may  have  come  within  it  (though,  as  I  shall  state  afterwards, 
I  cannot  clearly  discover  that  it  was),  and  the  testator  may, 
for  that  or  some  other  reason,  have  purposely  omitted  to  name 
the  individual.  Probably,  as  it  seems  to  me,  the  testator 
meant  to  describe  some  person  who  should  be  living  at  the 
death  of  the  tenant  for  life,  some  one  who  should  then  be 
*^  first  male  heir,"  which  must  of  necessity  be  a  matter  of 
uncertainty  at  the  time  of  making  the  will. 

The  authorities  upon  the  question  as  to  when  and  under 
what  circumstances  the  word  *'  heir  "  may  in  a  will  be  taken 
in  a  sense  different  from  it«  strict  legal  meaning,  have  been 
80  thoroughly  sifted  and  examined,  in  the  opinions  which 
have  been  pronounced  in  this  case  in  the  Court  of  Queen's 
Bench  and  your  Lordships'  House,  that  I  cannot  hope  to 
throw  any  further  light  on  the  subject  by  a  detailed  exami- 
.nation  of  them.  They  appear  to  me  to  establish  this  proposi- 
tion, that,  primd  facie  the  word  '^  heir  "  is  to  be  taken  in  its 
strict  legal  sense,  but  that,  if  there  be  a  plain  demon- 
stration in  the  will  that  the  testa^tor  uses  *  it  in  a  dif-  *  669 
ferent  sense,  such  different  sense  may  be  assigned  to  it. 
What  amounts  to  that  plain  demonstration  must  in  each  case 
depend  on  the  language  used  and  the  circumstances  under 
which  it  is  used,  and  is  not  a  question  to  be  determined  by 
reference  to  reported  cases,  but  by  a  careful  consideration  of 
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that  language  and  those  circumstances  in  the  particular  case 
under  discussion. 

In  answer  to  your  Lordship's  second  question,  I  am  of 
opinion  that  the  remainder  vested,  if  at  all,  at  the  death  of 
Mary  Bishop  in  1799.  So  long  as  she  lived  the  law  contem- 
plates that  she  might  have  a  son  who  might  possibly  have 
answered  the  description  in  the  will,  but  upon  her  death,  as 
she  left  a  grandson  then  living,  and  as  each  of  the  other 
daughters  had  then  a  son,  the  right  of  a  person  entitled  under 
the  description  in  the  will  could  not  be  altered  by  any  subse- 
quent events,  and  therefore  the  remainder  must  vest ;  it  being 
an  admitted  rule  that  remainders  shall  vest  as  soon  as  possible. 

The  third  question  put  by  your  Lordships  is,  in  my  judg- 
ment, very  difficult  to  answer,  and  I  must  confess  that,  after 
fully  considering  all  the  very  plausible  arguments  which  have 
been  adduced  in  favour  of  the  difiTerent  claimants,  I  cannot 
satisfy  myself  that  any  of  them  are  sound,  nor  can  I  discover 
any  rule  of  construction  which  enables  me  to  form  more  than 
a  probable  conjecture  as  to  the  meaning  of  the  testator's 
words.  I  apprehend  that  probable  conjecture  is  not  a  safe 
or  sufficient  reason  for  affixing  a  meaning  to  the  words,  and 
I  am  therefore  obliged  to  say  that,  in  my  opinion,  this  part  of 
the  will  ought  to  be  held  void  for  uncertainty.  The 
*  670  most  strict  and  technical  *  argument  appears  to  me  to 
be  that  which  is  urged  in  favour  of  Thomas,  or  rather 
Catherine,  Viney,  but  then  it  is  grounded  on  the  supposition 
that  the  words  ^^  first  male  heir  "  mean  a  person  of  whom 
no  ancestor  is  living,  and  I  cannot  bring  my  mind  to  the 
conclusion  that  such  is  the  true  meaning  of  those  words. 

If  the  Vineys  be  excluded,  then  the  question  is  between 
Matthew  Perratt  and  Isaac  Winter,  and  will  depend  on  the 
meaning  of  the  word  "  first "  prefixed  to  the  words  "  male 
heir,"  taken  in  the  sense  of  "  male  descendant ; "  whether 
it  means  the  male  descendant  of  the  eldest  daughter,  she 
being  the  first  in  birth  of  the  family  of  Richard  Chilcott, 
and  according  to  some  authorities  the  more  worthy,  or 
the  male  descendant  who  was  first  born  in  order  of  time, 
from  whichever  daughter  he  might  descend,  or  the  male 
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descendant  who  traces  through  the  fewest  females,  and  so 
is  in  some  sense  the  first  of  the  generation  after  Richard 
Chilcott's  daughters,  —  that  is,  the  son  of  the  eldest  of  the 
daughters  who  had  a  son,  viz.,  Isaac  Winter,  and  who  would 
also  be  first  as  compared  with  Matthew  Perratt,  as  being  less 
remote  from  Richard  Chilcott.  Any  one  of  these  interpreta- 
tions of  the  word  "  first "  would,  as  I  apprehend,  be  consistent 
with  decided  authorities,  and  yet  there  is  no  authority  which 
makes  any  one  of  them  preferable  to  the  other  as  a  matter  of 
law ;  neither  is  there  any  thing  in  the  will  which  at  all  leads 
my  mind  to  any  opinion  as  to  the  interpretation  which  the 
testator  himself  would  have  adopted  if  the  question  could 
have  been  asked  him.  As,  therefore,  I  am  in  complete  un- 
certainty as  to  the  testator's  actual  meaning,  and  as  I  have  no 
rule  of  law  to  guide  me,  no  technical  sense  which  I  am  bound 
to  affix  to  the  word  ^^  first,"  it  appears  to  me  that  the 
well-known  rule  must  prevail,  viz. ;  that  an  *  heir  shall  *  671 
not  be  disinherited  except  by  express  words,  and  that 
this  part  of  the  will  being  uncertain  is  void  and  inoperative. 

Mr.  Baron  Parke.  —  My  answer  to  the  first  question  pro- 
posed by  your  Lordships  is,  that,  in  my  humble  opinion,  the 
expression  *'  first  heir  male  "  was  not  used  by  the  testator  to 
denote  a  person  of  whom  an  ancestor  might  be  living.  It  is 
a  rule  in  the  judicial  exposition  of  wills,  that  technical  words, 
or  words  of  known  legal  import,  are  to  be  considered  as  having 
been  used  in*  their  technical  sense,  or  according  to  their  strict 
acceptation,  unless  the  context  contain  a  plain  indication  to  the 
contrary.  Such  is  the  rule  laid  down  by  Lord  Chief  Justice 
Syre,  in  Buck  v.  Nurton  ;  (a)  by  Lord  Alvanley,  in  Thellur- 
Sony.  Woodford;  (6)  and  in  Poole  v.  Poole^  (c)  citing  Q-oodright 
V.  Pulleyn  ;  (d)  and,  lastly,  by  Lord  Redesdale,  in  Jesson  v. 
Wrighty  (e)  and  other  authorities.  That  this  rule  is  well 
established  admits  of  no  doubt ;  and  it  is  a  sound  and  salutary 
principle  of  construction,  which  affords  the  best  chance  of  at- 
taining a  reasonable  degree  of  certainty  in  the  exposition  of 

(a)  1  Bos.  &  Pull.  67.  (b)  4  Ves.  329. 

(c)  3  Bob.  &  Pull.  620.  (d)  2  Ld.  Raym.  1427. 

(e)  2  BUgh,  1. 
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testamentary  papers,  to  abide  steadily  by  general  rules,  and 
not  to  indulge  in  conjectures  of  the  supposed  intent  of  the 
testator.  Upon  this  subject  I  cannot  forbear  referring  to  a 
passage  in  Mr.  Fearne's  work,  (a)  in  which  this  doctrine  ia  ably 
enforced  :  ^*  Certain  established  maxims  as  to  the  legal  import 
and  effect  of  technical  expressions  will  render  the  decision  of 
titles  to  property  as  little  dependent  as  the  nature  of  things 
will  admit  upon  the  occasional  opinion,  humour,  in* 
•  672  genuity,  or  *  caprice  of  the  Judge,  and  are  therefore 
most  proper  and  sure  grounds  for  titles  to  rest  and 
depend  upon." 

Adopting,  then,  this  rule  of  construction,  the  word  "heir," 
in  its  strict  legal  acceptation,  cannot  be  applicable  to  any  one 
whose  ancestor  is  living  ;  nemo  est  hceres  viventis.  That  word 
must  therefore  be  read,  in  the  will  in  question,  with  its  ap* 
propriate  meaning,  unless  the  context  contain  a  plain  indica* 
tion  to  the  contrary.  No  one  can  take  ^^  by  a  devise  to  an 
heir  who  is  not  heir  indeed,  without  demonstration  plain,"  to 
use  the  language  of  a  marginal  note  in  Hobart  (p.  83),  sane* 
tioned  by  Lord  Chief  Justice  Bridqman  (Bridgman,  418)  and 
Lord  Chief  Justice  Eyre  in  the  case  referred  to.  It  seems 
to  me  that  there  is  nothing  in  the  context  of  this  will  wliich 
amounts  to  ^^  demonstration  plain,"  or  any  thing  like  a  plain 
indication,  or  indeed  any  indication,  that  the  testator  meant  to 
use  the  word  heir  in  any  other  than  its  primary  acceptation. 
There  is  no  doubt  that  the  word  **  heir  "  is  capable  of  being 
applied  to  one  whose  ancestor  is  living ;  and  there  are  cases 
where  the  context  has  been,  in  the  opinion  of  the  Court,  suf- 
ficiently clear  to  call  upon  it  to  construe  the  word  in  its  im* 
proper  or  secoitdary  acceptation  ;  such  as  the  case  of  Darbison 
V.  Beaumont  (6)  and  Qoodrigkt  v.  White,  (c)  Whether  in 
all  these  cases  the  circumstances  relied  upon  amounted  to 
a  clear  indication  of  the  intent  of  the  testator  to  use  the 
word  ^^  heir  "  in  other  than  its  strict  sense,  so  as  to  satisfy 
the  rule  laid  down  in  the  cases  above  referred  to,  and  now 
established,  it  is  not  necessary  to  inquire.    In  the  present 

■ 

(a)  Cont.  Rem.  p.  136.  (p)  1  P.  Wms.  220. 

(c)  2  W.  Bl.  1010. 
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case  no  similar  circumstances  exist ;  and  it  appears  to  me  to 
be  a  mere  conjecture,  and  that  upon  a  slight  founda- 
tion, that  *  the  testator  intended  to  make  any  but  a   *  673 
very  heir  the  object  of  his  bounty. 

Assuming,  then,  that  the  testator  did  not  mean  by  the 
word  ^^heir"  an  heir  apparent,  I  proceed  to  the  considera- 
tion of  the  second  and  third  questions  proposed  by  your 
Loixlships,  which  can  be  most  conveniently  taken  together. 

What  was  intended  by  the  expression  "  first  male  heir  of 
the  branch  of  my  uncle  Richard  Chilcott's  family  ?  "  That 
it  must  be  some  one  who  fills  the  character  of  heir  to  some 
deceased  member  of  the  family,  is,  for  the  reason  before  given, 
quite  clear ;  that  he  must  be  a  male  heir  is  also  clear ;  but 
what  is  meant  by  the  term  "  first,"  or  by  "  the  branch  of  my 
uncle  Richard's  family,"  is  by  no  means  equally  so.  The  lat- 
ter expression  is  inaccurate,  and  must  be  understood  to  mean 
the  first  male  heir  of  that  branch  of  our  family  which  consists 
of  my  uncle  Richard  Chilcott's  family ;  or,  in  other  words, 
the  ^^  first  male  heir  of  my  uncle  Richard's  branch  of  our 
family."  What  is  meant  by  the  term  "heir  of  my  uncle 
Richard's  branch,"  and  by  the  term  "  first? "  That  he  must 
be  one  individual,  and  not  all  who  collectively  answer  the 
description  of  heir,  is  very  clear ;  but  must  he  be  that  person 
who,  being  a  "  male,"  is  the  true  heir  of  some  deceased  mem- 
ber of  that  branch  of  the  family,  or  must  he  be  the  true  heir 
of  Richard  the  uncle?  That  the  latter  was  not  intended, 
ma}^  be  collected  from  the  context ;  there  could  be  no  single 
true  male  heir  of  Richard  till  all  the  stocks  of  the  daughters 
but  one  were  extinct,  which  is  a  very  remote  contingency ; 
yet  the  testator  contemplated  an  heir  who  might  have  to  pay 
to  more  than  one  of  the  daughters  of  Richard  the  sum  of 
IQOl. 

It  follows,  therefore,  that  the  heir  intended  by  the 
*  testator  was  the  heir  of  some  other  deceased  member  *  674 
of  that  branch  of  the  family.  Which  of  these  will 
answer  the  description  of  *'  first  ?  "  It  seems  to  me  that  when 
the  word  heir  is  determined  to  be  not  **  heir  apparent,"  but 
very  heir,  there  is  little  or  no  diflSculty  in  deciding  on  the 
meaning  of  this  term,  whatever  there  might  be  if  the  word 
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heir  were  to  be  construed  as  heir  apparent.  The  ordinary 
meaning  of  the  word  "  first,*'  when  applied  to  a  person  who 
at  some  future  period  should  fill  the  character  of  very  heir, 
is,  I  think,  the  first  in  order  of  time  who  does' so;  and  the 
language  of  a  will  ought  to  be  read  in  its  ordinary  sense, 
unless  the  context  or  the  facts  to  which  the  will  is  to  be 
applied  require  a  different  construction.  If  the  very  heir  of 
the  fii*st  or  eldest  of  the  daughters  had  been  intended,  the 
term  "  first  '*  would  have  been  applied  to  the  daughters,  not 
to  the  heir.  My  humble  opinion  therefore  is,  that  the  first 
male  descendant  of  the  daughters  who  filled  the  character  of 
very  heir  to  any  of  them  was  entitled  under  this  devise ;  and 
consequently,  to  the  second  of  your  Lordships'  questions,  I 
answer  that  the  remainder  vested  in  interest  on  the  death  of 
Betty  Viney  (the  fourth  daughter  of  Richard),  that  is,  on 
the  15th  May,  1806  ;  and  to  the  third,  I  answer  that  it  vested 
in  Thomas  Viney,  her  son,  who  on  her  death  became  her  very 
heir,  and  was  the  first  of  the  descendants  of  the  uncle  Richard 
who  was  heir-at-law  in  the  proper  legal  sense  of  that  word. 

Lord  Chief  Justice  Tindal.  —  Having  had  the  honour  of 
stating  to  your  Lordships,  upon  a  former  occasion,  the 
♦  675  opinion  which  I  had  formed  (a)  on  the  several  ♦ques- 
tions now  submitted  to  her  Majesty's  Judges,  and 
finding  no  reason  to  vary  from  the  opinion  which  I  then 
formed,  I  hope  I  shall  stand  excused  if  I  simply  refer  to  the 
answers  before  given  by  me  to  the  first  and  second  questions, 
confining  myself  at  present  to  the  discussion  of  the  last, 
which  is  the  most  important  question  in  the  determination  of 
this  case.  The  consideration  of  the  last  question  involves  in 
it  the  construction  of  the  will  of  Emanuel  Chilcott,  and  in 
effect  calls  upon  us  to  state  who  it  was  the  testator  intended 
should  take  in  remainder,  by  the  description  contained  in  his 
will,  ^^  the  first  male  heir  of  the  branch  of  his  uncle  Richard 
Chilcott 's  family  ?  "  The  first  inquiry  would  seem  .to  be, 
whether  any  person  could  fill  out  and  answer  the  description 
contained  in  the  will, ''  first  male  heir  of  the  branch  of  his 

(a)  10  Bing.  234. 

[576] 


WINTEB  V.  PEBBATT.  •675 

tincle's  family?"  And  if  the  word  "first"  had  not  been 
found  in  the  will,  and  the  devise  had  been  simply  to  the 
"  male  heir  of  the  branch  of  his  uncle  Richard's  family/'  it 
is  possible,  though,  in  the  state  of  the  family  at  the  time  the 
will  was  made,  in  the  highest  degree  improbable,  that  upon 
certain  events  taking  place,  the  description  contained  in  the 
will  might  have  been  satisfied ;  for  if,  before  the  time  when 
the  remainder  must  vest  by  law,  all  the  daughters  of  Richard 
had  died  without  any  of  them  leaving  issue  except  one,  and 
that  one  leaving  a  son  or  a  male  descendant,  such  son  or  male 
heir  might  be  considered  "  the  male  heir  of  the  branch  of  his 
uncle  Richard's  family,"  within  a  certain  latitude  of  ex- 
pression ;  such  person  being  at  the  same  time  the  direct  heir 
male  of  one  of  the  daughters  of  Richard  and  the  lieir  of  the 
other  daughters,  and  thus  uniting  in  himself  the  character 
of  heir' male  to  the  several  coparceners,  and  in  some  sense 
that  of  heir  male  of  his  uncle  Richard's  "branch  of 
•  the  Chilcott  family,"  which  is  probably  what  the  tes-  •  676 
tator  intended  by  the  expressioi^  "  the  branch  of  his 
uncle's  family."  But  neither  did  such  an  event  ever  happen, 
nor  at  the  time  of  making  the  will  was  such  a  state  of  the 
family  within  the  reach  of  probability ;  for  at  that  time,  of 
the  five  daughters  of  Richard,  Mary,  the  eldest,  had  four 
daughters ;  Joan,  the  second,  who  had  married  Winter,  had 
two  sons ;  Sarah,  the  third,  who  had  married  Parsons,  had 
two  sons ;  Betty,  the  fourth,  who  had  married  Viney,  had  one 
son ;  and  lastly,  Agnes,  the  youngest  daughter,  who  had  mar- 
ried Greenslade,  had  also  a  son. 

But  the  will  further  contains  within  it  the  word  "  first,"  in 
addition  to  the  description  before  adverted  to  ;  the  devisee  is 
to  be  not  only  "the  male  heir  of  the  branch  of  his  uncle 
Richard's  family,"  but  "  the  first  male  heir  "  of  that  branch ; 
words  that  import  in  themselves  a  discrimination  or  selection 
of  some  one  out  of  several  of  the  same  description  or  class  ; 
whilst  at  the  same  time  the  will  shows  the  express  intention 
of  the  testator,  that  some  at  least  of  the  five  daughters  of 
Richard,  if  not  all  of  them,  might  be  alive  at  the  time  when 
this  first  male  heir  should  take;  for  the  heir  who  takes  is 
VOL.  XX.  87  [577] 
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charged  with  the  payment,  **  unto  such  of  the  daughters  of 
the  said  Richard  Chilcott  who  should  be  then  living,"  of  the 
sum  of  1002.  each. 

In  the  case  of  such  words  of  deyise,  and  of  a  family  ib^ 
several  members  whereof  were  in  this  state  within  the  testa- 
tor's knowledge,  I  cannot  bring  myself  to  think  that  by  the 
expression  ^^  first  male  heir  of  the  branch  of  my  uncle  Rich- 
ard's family,"  the  testator  could  possibly  meaa  ^^  heir,"  in  the 
strict  legal  sense  required  by  the  maxim  memo^eit  hares  viven^ 

ti8  ;  that  is  to  say,  that  in  order  to  take  the  remainder, 
*  67T   he  *  intended  the  first  male  heir  must  be  a  person  who 

had  become  very  heir,,  by  the  death  of  his.ancestor« 
before  the  remainder  was  to  vest ;  but  I  think  he  had  in  his 
nund  some  general  and  popular  notion  of  ^*  a  male  descendr 
i^nt"  q£  the  branch  of  his  uncle  Richard's  family,  and  nothing 
more.  And  the  present  case,  as  it  seems  to  me,  falls  ratlier 
within  those  in  which  Lord  Hobart,  in  the  case  of  Counden 
Y.  Clarke^  (a)  states,  there  is  ^^  declaration  plain "  that  the 
testator  intended  the  word  heir  should  not  be  confined  to  its 
strict  legal  meaning,  but  should  be  taken  in  the  more  popular 
sense  of  heir  apparent  or  presumptive ;  for  the  testator  knew 
that  his  uncle  was  then  dead  without  leaving  a  son ;  he  knew, 
therefore,  that  there  could  be  no  male  heir  of  Richard,  strictly 
and  properly  so  called ;  be  knew,  also,  that  whoever  took  as 
male  heir  must  be  a  male  descendant  of  one  of  the  five 
daughters  of;  Richard ;  and  be  must,  as  I  understand  the 
will,  have  meant  such  male  descendant  to  take,  whether  his 
mother  was  dead  or  living,  because  the  will  provides  that 
such  of  the  daughters  as  were  living  at  the  time  of  the  vest- 
ing of  the  remainder  were,  without  any  restriction,  to  receive 
payment  of  their  several  legacies  from  the  devisee ;  so  that 
consistently  with  this  will  the  heir  might  be  called  upon  to 
pay  his  mother,  that  is,  his  ancestor,  who  was  then  living. 
Again,  the  testator  never  could  have  intended  that  if  all  the 
daughters  were  living  at  the  time  the  remainder  ought  to  vest» 
such  remainder  should  fail,  and  with  it  all  the  legacies  fall  to 

(o)  Hob.  82. 
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the  ground ;  and  yet  sach  would  have  been  the  necedsaiy 
consequence  if  the  daughters  had  all  been  alive,  and  it  iB  held 
that  no  one  can  take  who  is  not  an  actual  heir. 

*  I  am<»  therefore,  satisfied,  as  I  have  already  stated,  *  678 
that  the  testator  used  the  phrase  male  heir,  not  in  its 
strict  legal  sense,  but  in  its  populaa:  acceptation,  as  ^^heir 
male  apparent,"  or  "  male  descendant;  "  and  that  the  great 
difficulty  of  construction  arises  from  the  introduction  of  the 
word  ^>  first  *'  into  the  devise,  so  as  to  make  it  necessary  to 
determine  who  is  the  ^^  first  male  heir  "  or  ^^  first  male  de-* 
scendant "  of  the  branch,  within  the  testator's  meaning. 

I  agree  entirely  in  the  position,  that  where  the  devisor  uses 
a  legal  technical  term,  it  must  be  construed  strictly,  unless  a 
plain  intent  to  the  contrary  appears  on  the  will  itself.  But  I 
cannot  consider  the  expression  ^^  male  heir  of  the  branch  of  a 
family"  as  any  legal  expression  or  word  of  art,  —  the  law 
neither  acknowledging  such  phrase,  nor  knowing  or  defining 
who  the  heir  male  of  a  branch  of  a  family  is,  though  it  both^ 
knows  and  defines  who  is  the  heir  male  of  an  ancestor.  I 
cannot,  therefore,  feel  the  weight  of  the  argument,  that  the 
expression  ^*  male  heir  "  must  be  construed  strictly  in  this 
case ;  for  that  is  to  take  part  only  of  the  testator's  expression*' 
in  his  will,  not  the  whole  of  it,  and  to  give  a  strict  interpre- 
tation to  part,  omitting  altogether  the  rest. 

It  appearing,  therefore,  to  me,  that  the  will  is  to  be  inter- 
preted as  if  the  remainder  had  been  limited  to  the  first  male 
descendant  of  the  testator's  ^^  uncle's  branch  of  the  family," 
and  from  my  being  unable  to  determine  from  the  words  of  the 
will  to  which  claimant  the  word  ^^  first "  ought  to  be  applied, 
the  conclusion  at  which  I  arrive  is,  that  the  will  is  void  for 
uncertainty,  and  that  the  heir-at-law  ought  to  take.    I  readily 
agree,  that  to  hold  a  devise  to  be  void  for  uncertainty  is  the 
last  resource  to  which  a)iy  Court  should  be  driven  in 
the  interpretation  of  a  will ;  but  *  Uiat  cases  must  and   *  679 
do  sometimes  arise  in  which  it  is  necessary  to  come  to 
that  conclusion,  must  also  be  admitted.    Chief  Justice  Hobart,- 
in  his  judgment  in  Counden  y.  Clarke^  says :  (a)  ^'  We  must 

(a)  Hob.  82. 
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pass  between  two  main  grounds  so  as  we  ofPend  neither :  one, 
that  the  devise  must  be  taken  according  to  the  intention  of 
the  party  devisor ;  the  other,  that  such  intent  must  be  so  ex- 
pressed in  the  will  written  that  it  may  be  certain  to  the  Court 
and  not  against  law/' 

What  certainty  or  ground  of  certainty  can  the  Court  see  in 
the  present  will  to  guide  them  to  the  meaning  of  '^  first  male 
heir  ?  "  Does  the  testator  mean  "  first "  according  to  dignity 
of  descent,  as  coming  from  the  elder  and  worthier  branch  ? 
Then  Matthew  Perratt  is  the  first  male  heir,  as  was  the 
opinion  of  the  late  Mr.  Justice  Taunton  and  of  Mr.  Justice 
BosANQUET.  (a)  Or,  is  it  to  be  the  first  born  in  order  of  time  ? 
Then  the  claim  of  Isaac  Winter  is  to  be  preferred,  as  was  the 
continuing  opinion  of  the  late  Mr.  Justice  Batlet,  both  in 
giving  his  judgment  upon  the  original  argument  in  the  Court 
of  King's  Bench,  (()  and  also  afterwards  when  he  stated  his 
opinion  to  your  Lordships'  House.  (<?)  Or,  is  it  to  be  inter- 
preted the  first  who  is  actual  heir  male  by  the  death  of  his 
mother ;  that  is,  the  son  of  such  one  of  the  five  daughters  of 
Richard  who  dies  first  ?  Then  is  Thomas  Viney  to  be  con- 
sidered as  such  heir  male,  according  to  the  opinion  of  both 
Mr.  Justice  Littledale  and  the  late  Mr.  Justice  Holbotd, 
upon  the  argument  of  this  case  in  the  King's  Bench,  —  Mr. 
Justice  Littledale  still  retaining  that  opinion  when  he  was 
called  upon  to  declare  it  in  this  House. 

The  opinions  of  these  eminent  Judges  are  fortified 
*  680  *  and  supported  by  such  strong  arguments  in  favour  of 
each  respective  claimant  as  to  leave  the  mind  in  complete 
doubt  and  hesitation  which  way  the  decision  should  prepon- 
derate, and  I  am  not  ashamed  to  say  that  I  am  unable  to 
attain  that  certainty  as  to  the  testator's  intention  which  will 
justify  me  in  offering  an  opinion  to  your  Lordships  which  of 
the  claims  is  entitled  to  the  preference. 

Under  these  circumstances,  I  think  the  testator  has  not 
done  enough  to  intercept  the  descent  to  the  heir-at-law,  by 
describing  in  terms  that  are  clear  and  intelligible  who  it  is  he 

(a)  Supra,  612  and  623.  (6)  6  B.  &  C.  64. 

(c)  Supra,  639. 
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means  should  take  as  the  kcBres  factu»  or  devisee.  In  many 
cases  the  Courts  have  held  that  where  the  devisee  is  left 
absolutely  uncertain  the  devise  must  fail.  I  will  instance  a 
few  only :  a  devise  to  the  two  best  men  of  the  guild  or  fra- 
ternity of  the  White  Towers,  the  devise  is  void,  because,  there 
being  no  such  fraternity  by  charter  or  prescription,  the  Court 
cannot  decide  who  the  two  best  men  are.  They  are  not  per- 
sons known,  and  there  is  no  certain  intendment  to  be  col- 
lected from  the  words  of  such  a  devise,  (a)  A  devise  to  one 
of  the  sons  of  J.  S.,  he  having  several  sons,  the  devise  is 
void  for  uncertainty,  and  ct^not  be  made  good ;  (5)  or  a 
devise  to  his  son  John,  he  having  two  sons  of  that  name,  and 
no  direct  proof  which  was  meant ;  (c)  and  this  case  appears 
to  me  to  fall  within  the  doctrine  laid  down  by  Chief  Justice 
RoLLE,  in  the  case  of  Beal  v.  Hyman^  (e2)  where  the  testator 
devised  one  half  of  his  lands  to  his  wife,  and  after  her  death  all 
his  lands  to  the  heirs  male  of  any  of  his  sons  or  next  of  kin.  The 
Chief  Justice  says,  ^^  the  intention  of  the  testator  here  is 
oBca  et  sicea^  and  senseless,  and  cannot  be  known,  *  and  *  681 
we  ought  not  to  frame  a  sense  upon  the  words  of  a 
will  where  we  cannot  find  out  the  testator's  meaning ;  "  and, 
lastly,  in  the  late  case  of  Doe  v.  Joinville^  (e)  the  Court  of 
King's  Bench  held  the  devise  to  be  void  for  uncertainty, 
where  the  testator  had  devised  a  remainder  ^^  to  his  brother 
and  sister's  family,"  one  of  his  sisters  being  dead,  leaving 
children,  so  that  it  could  not  be  collected  who  were  meant ; 
and,  therefore,  in  the  present  case,  because  I  cannot  satisfy 
myself  from  the  words  of  the  will  who  it  was  the  testator 
meant  by  the  '^  first  male  heir  of  the  branch  of  his  uncle 
Richard's  family,"  I  do,  in  answer  to  the  third  question  pro- 
posed by  your  Lordships,  state  my  humble  opinion  to  be,  that 
the  devise  is  void  for  uncertainty,  and  that  the  heir-at-law 
ought  to  take. 

August  10. 

Lord  Brougham.  —  In  this  case  I  shall  not  trouble  your 
Lordships  with  reading  the  will  upon  which  the  questions 

(a)  FitsB.  Ab.,  Dev.  7.  (6)  Sir  T.  Raym.  82. 

(c)  5  Co.  68  b.  {d)  Styles,  246. 

(0  8  East,  172. 
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Jbave  arisen,  because  that  has  been  so  frequently  before  jour 
Lordships,  and,  indeed,  parts  of  the  will  will  be  immediately 
referred  to  so  neoessarily,  that  it  is  not  needful  I  should 
trouble  you  with  reading  it  before  entering  upon  the  case. 

The  first  difiSoulty  which  arises  in  construing  this  will  is 
upon  the  words,  ^^  the  branch  of  my  uncle  Richard  Chiloott's 
family  who  lived  at  Hancrich  Farm ;  "  and  if  this  clause  bad 
stood  alone,  ihe  difficulty  might  have  been  greater,  than  I 
think  it  is,  of  construing  those  words.     But  the  testator  bad 
before  given  the  lands  and  houses  in  question,  after  the  deter- 
mination of  the  prior  estates  for  life  which  he  had  created,  in 
remainder  to  his  *'*'  kinsman  John  Chilcott,  living  in  Lon- 
*  682   don,  or  his  male  heir,"  and  for  default  of  such  *  issue, 
over ;  which,  whatever  construction  we  may  put  upon 
the  devise  as  to  the  estate  given,  clearly  indicates  his  having 
in  contemplation  John  Chilcott,  his  cousin,  and  the  part  or 
branch  to  which  he  belonged  of  the  family.    Then  be  refers 
to  that  family  by  the  name  of  the  ^^  Chilcott  family,"  in 
directing  that  the  freehold  land  thus  given  to  John  Chilcott 
shall  not  be  sold  or  mortgaged,  but  remain  in  the  family. 
Immediately  after  this  he  provides  for  the  case  of  John  Chil- 
cott having  no  ^^male  heir," — he,  John  Chilcott,  having  a 
daughter  then  living,  —  and  in  that  event  gives  the  remainder 
to  ^^  the  first  male  heir  of  the  branch  of  his  uncle  Richard 
Chilcott's  famUy." 

It  appears  thus  sufficiently  plain  that  he  had  in  view  the 
Chilcott  family  as  divided  into  three  branches :  first,  his  own, 
the  eldest,  the  extinction  of  which  he  assumes,  only  giving 
life*estates  to  those  connected  with  it  by  affinity ;  secondly, 
the  branch  of  his  eldest  uncle,  the  next  brother  of  his  father, 
and  to  them  he  gives  tlie  estate ;  whether  in  remainder  to  his 
male  heir  as  a  purchaser  or  not  may  be  made  a  question,  bat 
a  question  which  for  our  present  purpose  is  unnecessary  to  be 
considered ;  and  lastly,  the  third  branch  of  the  family,  that 
issuing  from  Richard,  his  father's  youngest  brother ;  and  to 
this  third  branch  he  gives  the  remainder  expectant  upon  the 
failure  of  male  heirs  of  the  second. 

The  words  considered  to  be  inaccurate,  and  supposed  to 
cast  doubt  upon  the  meaning,  are  these ;  *^  the  branch  of 
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Richard  Chilcott's  fiunily."  But  I  can  hardly  so  regatd 
them,  for  he  was  clearly  deaUng  with  this  third  branch  as 
contradistkigcrbhed  from  the  second,  that  of  John,  aiHl  h6 
terms  Richard  ChiJcott-s  family  this  third  brauch.  The  €hil^ 
cott  family  is  considered  as  the  tvhole,  and  to  consist 
-of  three  *  branches  :  one  branch  is  his  own ;  a  second  *  688 
is  John  Chilcott's ;  the  third  branoh  consists,  not,  as  in 
his  own  and  John  Chilcott's  case,  of  one  or  two  individnals, 
but  of  a  numerous  body,  namely,  Richard  Chilcott's  family^ 
and  he  describes  this  third  branch  accordingly  as  ^^  Richard 
Chilcott's  family,"  as  if  he  had  said,  ^^  that  branch  of  the 
Chilcott  family  which  consists  of  Richard  Chilcott's  family, 
and  not  my  father's  family,  or  my  uncle  John's  family.'^  I 
have  yet  to  learn  that  a  particular  family  may  not  correctly 
enoi^h  be  considered  as  a  branch  of  a  whole  family,  or  that 
we  naay  not  say  accurately  enough,  —  certainly  intelligibly 
enough,  —  the  branch  of  the  Bourbons  or  of  the  Bourbon 
family,  consisting  of  the  Orleans  family ;  or  the  Carlisle  fam- 
ily, a  branch  of  the  Howards  or  of  the  Howard  family. 

**  Male  heir  of  the  branch  '*  has,  in  the  course  of  the  argu- 
ment, been  spoken  of  as  presenting  some  definite  legal  idea  ^ 
and  if  the  reading  I  have  given  of  the  words  **  branch  of 
Richard  Chiloott^s  family  "  be  not  the  true  one,  some  such 
meaning  must  be  resorted  to.  But  these  words  do  not  seem 
to  possess  any  intelligible  sense  in  law.  ^*  Reir  of  the  body," 
or  **  heir  male  of  the  body,"  or  '*  heir  of  line,"  or  **  heir  gen- 
eral," all  these  are  expressions  of  a  known  and  received  sense. 
^  Heir,  or  male  heir,  of  the  branch,"  has  none ;  and,  there- 
fore, it  must  be  taken  in  the  sense  given  by  the  context,  and 
consistent  with  the  scope  of  the  will. 

The  word  "  family  "  is  certainly  not  to  be  taken  as  techni- 
cal. It  has  in  different  cases  received  a  technical  construc- 
tion, but  that  was  where  it  necessarily  must  be  taken  out  of 
its  more  ordinary  and  populai^  meaning,  as  in  Doe  V. 
Smithy  («)  where  a  remainder  *  to  the  family  of  A.  B.  ♦  684 
was  held  to  be  a  remainder  to  the  heir  of  A.  B.,  and 
other  similar  cases^    But  there  is  Uiis  difference  between  such 

(a)  5  M.  &  Sdl.  126. 
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devises,  and  devises  to  the  heir  male,  or  to  the  issue  male,  or 
to  the  first  and  other  sons,  —  that  all  of  these  must  be  taken 
in  their  technical  sense,  unless  a  plain  intention  appears  from 
the  context  that  they  should  be  taken  in  their  popular  sense ; 
whereas  it  is  the  reverse  with  a  term  like  "  family,"  which 
only  receives  a  technical  sense  when  the  context  appears  to 
exclude  the  popular  use  of  the  word. 

In  the  p;resent  case,  ^^  heir  male  of  the  family  of  Richard 
Chilcott "  cannot  be  taken  to  mean  heir  male  of  Richard , 
Chilcott,  because,  until  all  the  five  daughters,  save  one,  were 
extinct  without  issue,  no  person  could  come  in  esse  answering 
the  description ;  and  then  this  would  be  wholly  inconsistent 
with  the  gift  of  lOOZ.  to  each  of  Richard  Chilcott's  daughters, 
with  the  payment  of  which  the  devisee  in  remainder  is 
charged  immediately  upon  the  estate  vesting  in  possession. 
Indeed,  if  it  were  heir  male  of  Richard  Chilcott,  it  must 
be  heir  male  of  the  body  of  Richard  Chilcott  by  the  doc- 
trine laid  down  in  Lord  OssulstorCs  Case^  (a)  and  the  testator 
could  not  possibly  intend  that,  because  at  the  date  of  the  will 
he  knew  that  Richard  Chilcott  had  been  long  dead,  leaving 
only  five  daughters. 

The  same  consideration  makes  it  equally  impossible  to  read 
the  devise  as  of  a  remainder  to  one  in  the  strict  technical 
sense  of  ^^  heir,"  any  more  than  of  male  heir,  which  it  could 
not  be,  because  that  strictly  means  one  claiming  altogether 

through  males,  and  Richard  Chilcott  had  predeceased 
•  685    the  date  of  making  *  the  will,  leaving  only  daughters. 

But  so  neither  could  ^^  heir  "  signify  the  true  heir  of 
Richard  Chilcott,  or  of  the  branch  or  the  family,  meaning  the 
heir  of  the  whole  or  the  heir  of  Richard  Chilcott,  because  the 
coparceners  or  their  heirs  taken  together  were  in  law  that  heir, 
and  the  clause  plainly  imports  that  one,  and  not  many,  was 
to  take  the  remainder ;  and  for  the  reason  already  assigned 
the  taking  could  not  be  postponed  till  all  but  the  male  heir  of 
one  should  fail,  both  because  such  postponement  is  against 
the  rules  of  construction  with  respect  to  remainders,  and 
because  the  gift  to  surviving  daughters  supposes  the  remain- 

(a)  8  Salk.  886;  Ck>.  litt  27  a ;  11  Mod.  189. 
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der  to  vest  in  possession  while  some  of  the  daughters  are 
themselves  living. 

We  may  therefore  conclude,  first,  that  some  individual  of 
Richard  Chilcott's  branch  of  the  family  is  intended ;  secondly, 
that  one  individual  is  intended,  to  the  exclusion  of  the  copar- 
ceners and  their  heirs ;  and,  thirdly,  that  this  individual  is 
not  the  male  heir  of  Richard  Chilcott.  The  question  now 
comes  to  be,  —  and  the  question  ill  which  nearly  all  the  diffi- 
culty lies,  —  who  this  person  is  ?  Who  is  the  firet  male  heir 
of  Richard  Chilcott's  family  ? 

We  may  in  the  outset  observe,  that  there  are  certain  prin- 
ciples fit  to  be  kept  in  view  when  w^  are  called  upon  to  con- 
strue a  win  which  raises  such  doubts  as  the  present  has  raised. 
One  is,  and  the  most  material,  that  the  leaning  should  be 
towards  taking  technical  words  in  their  technical  sense,  and 
only  suffering  ourselves  to  adopt  another  meaning  when  there 
can  be  no  reasonable  doubt  from  the  context  that  in  such 
sense  the  testator  used  them,  and  that  he  could  not  have 
used  them  in  their  known  or  legal  sense.  This  rule  is 
founded  upon  a  consideration  of  the  risk  that  we  run, 
in  allowing  a  scope  for  conjecture  and  fancy,  *  of  mak-  *  686 
ing  a  will  for  him  which  neither  he  himself  made  nor 
the  law  recognized  ;  and  if  it  be  said  that,  by  adhering  to  the 
technical  sense,  we  shall  sometimes  run  the  risk  of  giving  a 
construction  which  the  testator  did  not  intend,  the  answer  is, 
that  this  risk  is  common  *to  both  courses,  and  we  avoid  that 
other  and  perhaps  greater  evil  of  introducing  uncertainty  into 
the  foundation  upon  which  titles  rest.  The  authorities  are 
numerous  which  confirm  this  doctrine,  and  the  cases  are 
numerous  and  familiar  in  which  it  has  been  acted  on ;  the 
rule  being  that  the  technical  meaning  of  technical  expressions 
shall  only  bend  to  a  manifest  intention,  clearly  shown,  of 
using  them  in  a  popular  sense.  The  arguments  of  Lord 
Eldon  and  Lord  Rcdesdale  need  only  be  cited,  when  decid- 
ing a  case  which  excited  much  interest  in  the  profession,  that 
of  Jesson  v.  Wright^  (a)  where  the  decision  of  the  Court  of 
Eang's  Bench  was  reversed,  and  a  devise  to  A.  for  life,  re- 

(a)  2  BUgh,  1. 
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mainder  to  the  heirs  of  bis  body  in  such  shares  as  he  should 
appoint,  and  for  want  of  such  appointment  to  the  heirs  of  his 
body  as  tenants  in  common,  was  held  to  give  an  estate  tail  to 
A. ;  the  contrary  doctrine  in  Doe  v.  G-off(a)  being  also  over- 
ruled. Lord  Rbdesdale  observed,  that  it  is  not  an  accurate 
expression  of  the  rule  to  say,  *^  the  general  intent  shall  over- 
rule the  particular ;  but  the  rule,'*  said  his  Lordship,  *^  is, 
that  technical  words  shaH'haye  their  legal  effect,  unless  from 
subsequent  words  it  is  very  clear  that  the  testator  meant 
otherwise."  But  the  same  doctrine  had  repeatedly  been  laid 
down  in  the  Courts  below,  and  was  never  more  strongly 

enforced  than  by  Lord  Alvanley  in  Poole  v.  Poole,  (A) 
•  687    *  where  it  was  in  vain  sought,  by  insufficient  reference 

to  other  parts  of  the  will  as  indicating  intention,  to 
make  heirs  of  the  body  words  of  purchase :  ^*  woix)s  are  to  be 
taken  in  their  ordinary  sense  (meaning  the  technical  sense,  as 
words  of  limitation),  unless  the  testator  has  demonstrated  an 
intention  to  put  a  different  sense  upon'  them."  He  afterwards 
says,  ^^  my  brothers  agree  with  me  in  thinking  that  this  rale 
must  be  rigidly  observed,"  meaning  the  technical  rule. 

Secondly,  another  principle  is  equally  clear:  we  ought 
not,  without  absolute  necessity,  to  let  ourselves  embrace  the 
alternative  of  holding  a  devise  void  for  uncertainty.  Where 
it  is  possible  to  give  a  meaning,  we  should  give  it,  that  the 
will  of  the  testator  may  be  operative  ;  and  where  two  or  more 
meanings  «re  presented  for  consideration,  we  must  be  well  as- 
sured that  there  is  no  sort  of  argument  in  favour  of  one  view 
rather  than  another,  before  we  reject  the  whole.  It  is  true 
the  heir-at-law  shall  only  be  disinherited  by  clear  intention  ; 
but  if  there  be  ever  so  little  reason  in  favour  of  one  constrnc- 
tion  of  a  devise  rather  than  any  other,  we  are  at  least  sure 
that  this  is  nearer  the  intention  of  the  testator  than  that  the 
whole  should  be  void,  and  the  heir  let  in.  The  cases  where 
Courts  have  refused  to  give  a  devise  any  effect,  on  the  ground 
of  uncertainty,  are  those  where  it  was  quite  impossible  to  say 
what  was  intended,  or  where  no  intention  at  all  had  been  ex* 
pressed,  rather  than  cases  where  several  meanings  were  sug* 

(a)  11  East,  668.  (h)  3  Bos.  k  Poll.  620. 
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gested,  and  seemed  eqnally  entitled  to  the  preference.  Thus 
in  the  case  of  a  deyise  to  ^^one  of  J.  S.'s  daughters,^'  he 
having  several  dati^hters,  (a)  or  a  devise  to  ^^mj  son 
John,"  (6)  where  *  there  were  two  of  that  name  ;  in  *  688 
neither  case  was  there  any  thing  supposed  to  indicate 
which  son  or  daughter  was  intended.  When  Lord  Coke  puts 
the  case  of  a  devise  to  one  for  life,  remainder  to  the  next  heir 
male  of  B.  in  tail,  B.  having  two  daughters,  and  each  of  them 
a  son,  and  both  B.  and  the  daughters  being  dead,  he  gives 
three  opinions:  (c)  the  one  that  the  devise  is  void  for  uncer- 
tainty, seems  plainly  to  be  the  opinion  he  himself  least  leans 
to.  And  the  decision  in  Periman  v.  Pierce  (d)  would  seem 
to  show  that  ^^  next  heir  male  of  B."  would  have  been  held  to 
mean  the  son  of  the  ddest  daughter,  as  next  in  consanguinity 
to  B. ;  at  any  rate,  the  devise  in  that  case  seems  much  more 
uncertain  than  in  the  present,  and  yet  the  Court  seized  on  any 
circumstance  rather  than  be  driven  to  regard  the  whole  as 
Toid ;  for  the  limitatic^  of  an  estate  to  two  of  the  four  daugh- 
ters, the  second  and  third,  was  the  ground  relied  on,  beside 
the  word  "  next ; "  and  this  ground  only  excluded  those  two 
daughters,  and  not  the  fourth.  The  case  of  Counden  v. 
Clarke  (f)  was  that  of  a  devise  to  the  right  heirs  of  the  tes- 
tator's ^^  name  and  posterity,  part  and  part  alike,"  which  was 
plainly  not  only  uncertain,  but  self- repugnant ;  so  a  devise  to 
the  best  men  of  the  White  Towers,  {g)  or  to  twenty  of  the 
poorest  of  the  testator's  kindred,  which  was  WehVs  CMe.  (K) 
In  Doe  V.  Joinville^  (i)  the  remainder  being  gfiven  by  the 
testator,  one  moiety  to  his  wife's  family  and  the  other  to  his 
brother  and  sister's  family  (not  brother*s  and  sister's  family), 
the  testator  having  one  brother  with  children,  one  sister  with 
children,  and  a  deceased  sister  who  had  left  a  family ; 
and  there  being  no  *  means  afforded  by  the  will  of  *689 
ascertaining  which  sister  was  meant,  or  what  relations 
of  his  wife,  or  whether  it  was  the  brother  or  his  family  who 
were  to  share  with  one  or  more  of  the  sisters'  families,  the 

(a)  Sir  T.  Raym.  82.  (6)  5  Rep.  68  b. 

\c)  Co.  Litt.  25  b.  (d)  Palmer,  11,  303. 

\e)  Hob.  32.  (jg)  Year  Book»  49  Edw.  8. 

(A)  Roll.  Ab.  609.  (t)  8  East,  172. 
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Court,  of  necessity,  held  this  void  for  uncertainty ;  but  even 
in  that  case  (and  it  shows  how  slow  the  most  celebrated,  and 
justly  celebrated,  Judges  are  to  come  to  that  conclusion,  even 
in  such  a  case  as  that),  even  in  that  case.  Lord  Kenton,  be- 
fore whom  it  was  argued,  though  the  decision  was  after  his 
death,  had  been  so  unwilling  to  adopt  this  conclusion,  that, 
in  order  to  escape  from  it,  he  had  propounded  a  theory,  in 
which  the  other  Judges  did  not  concur. 

On  this  head  it  may  further  be  observed,  that  the  difficulty 
of  arriving  at  a  conclusion,  even  the  grave  doubt  which  may 
hang  round  it,  certainly  the  diversity  and  the  conflict  of  opin- 
ions respecting  it,  and  the  circumstance  of  different  persons 
having  attached  different  meanings  to  the  same  words,  form 
no  ground  whatever  of  holding  a  devise  void  for  uncertainty. 
The  difficulty  must  be  so  great  that  it  amounts  to  an  impos- 
sibility, the  doubt  so  grave  that  there  is  not  even  an  inclina- 
tion of  the  scales  one  way,  before  we  are  entitled  to  adopt  the 
conclusion.  Nor  have  we  any  right  to  regard  the  discrepancy 
of  opinions  as  any  evidence  of  the  uncertainty,  while  there 
remains  any  reasonable  ground  of  preferring  one  solution  to 
all  the  rest.  The  books  are  full  of  cases  where  every  shift,  if 
I  may  so  speak,  has  been  resorted  to,  rather  than  hold  the 
gift  void  for  uncertainty ;  and  on  any  one  of  the  grounds 
which  have  been  held  sufficient  to  show  uncertainty  in  the 
few  cases,  and  they  are  very  few,  where  this  has  been  allowed 
to  defeat  a  devise,  it  does  not  appear  possible  to  defeat  the 

devise  now  under  consideration. 
*  690  *  Lastly,  it  seems  not  at  all  inconsistent  with  princi- 
ple, that  in  order  to  put  a  construction  upon  words  we 
should  take  some  of  them  in  a  technical  and  others  in  a  pop- 
ular sense ;  and  even  the  same  words  in  a  popular  sense  to 
a  certain  extent,  and  a  technical  for  the  residue ;  that  is, 
only  to  take  them  so  far  out  of  their  technical  sense  as  we 
are  compelled  by  the  circumstances  and  the  context.  This 
principle,  of  getting  as  near  the  technical  sense  as  we  can, 
is  strongly  illustrated  by  what  Littleton  (a)  says  of  perfor- 
mance cy  pres  of  conditions  which  are  to  do  some  act  known 

(a)  Sect.  852. 
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in  the  law,  as  to  reinfeoff  the  feofPer  and  his  wife,  habendum 
to  them  and  the  heirs  of  their  bodies,  remainder  to  the  right 
heirs  of  the  feoffer ;  and  the  husband  dies.  Here  the  feoff- 
ment must  be  made  as  near  to  the  technical  import  of  those 
words  as  may  be.  Therefore,  a  life-estate  without  impeach- 
ment of  waste  must  be  given  to  the  wife,  with  remainder  to  the 
heirs  of  the  body  of  the  husband  by  her,  remainder  to  his  right 
heir ;  which  is  not  giving  her  an  estate  tail,  as  she  would  have 
had  if  her  husband  had  been  alive,  but  as  near  it  as  possible. 

We  are  now  to  apply  these  principles,  every  thing  of  course 
depending  upon  the  particular  words  and  circumstances  of 
each  case ;  and  the  two  questions  which  must  be  disposed  of 
are :  first,  whether  the  words  *^  male  heir  "  are  used  in  a  strict 
and  technical  or  a  popular  sense  ?  And,  secondly,  on  what 
event  and  to  whom  the  words  ^^  first  male  heir  of  Richard 
Chilcott*s  branch  of  the  family  "  give  the  remainder ;  when 
that  remainder  vests,  and  in  what  person  ? 

First :  that  heir  may,  in  peculiar  circumstances,  mean 
heir  apparent,  or  even  heir  presumptive^  cannot  *  be  •  691 
denied ;  but  according  to  the  principles  already  stated, 
the  proof  of  this  is  upon  those  who  would  divert  or  pervert 
the  words  from  their  known  legal  acceptation,  and  assume  a 
testator  to  have  treated  as  an  heir  one  who,  his  ancestor  being 
still  in  esse^  could  not,  in  any  legal  propriety  of  speech,  be 
said  to  have  become  an  heir ;  the  maxim  ^^  nemo  est  hceres  vt- 
ventis  "  being  the  known  general  rule.  Sometimes,  no  doubt, 
the  expression  is  so  used  as  to  take  it  clearly  out  of  the  rule : 
thus  ^^  heir  apparent "  at  once  shows  what  is  meant.  So  the 
Statute  of  Treasons  (25  Edw.  8)  mentions  the  King's  *^  son  and 
heir  "  as  contradistinguished  from  the  King  himself.  But  so, 
too,  the  context  may  show  in  a  devise  that  the  person  intended 
to  take  is  not  very  heir,  but  he  who  would  be  heir  on  the 
death  of  his  ancestor,  and  that  ^*  heir  "  is  a  word  of  designation 
or  description ;  as,  for  example,  when  he  is  plainly  intended  to 
take  during  the  ancestor's  life,  —  thus,  though  a  devise  to  A. 
for  life,  remainder  to  the  right  heir  of  B.,  is  contingent  during 
the  life  of  B.,  and  defeated  by  B.  not  dying  during  the  subsist- 
ence of  the  particular  estate,  yet  if  it  were  to  A.  for  life,  remain- 
der to  the  heirs  of  the  body  of  B.  so  long  as  B.  shall  live,  an 
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estate  ptmr  autre  vie  being  given,  and  the  ancestor  being  ifentm 
que  vie^  the  rule  of  law  would  plainly  be  excluded.  But  we 
may  safely  assert,  that  whenever  the  popular  sense  of  descend- 
ant has  been  given  to  the  word  ^^  heir,"  this  has  been  done  on  a 
nmnifest  indication  of  the  testator's  meaning,  or  what  Hobart 
(in  Counden  v.  darks')  calls  ^^  demonstration  plain,"  (a)  in  a 
note  mentioned  with  approval  by  Lord  Chief  Justice  Brido* 
lUuN,  in  CoUingwood  v.  Pace  ;  (()  an  indication  which 
*  692  made  it  almost  as  *  impos»ble  to  use  the  words  in 
their  technical  sense  as  if  the  testator  had  himself 
declared  that  he  used  them  in  the  popular  sense. 

Thus  in  Burchett  v.  Durdant^  (c)  the  question  arose 
whether  a  devise  to  the  heirs  of  the  body  of  A.  now  living 
was  a  vested  or  a  contingent  remainder ;  and  it  was  held  to 
be  vested,  because  the  words  "  now  living "  were  clearly 
referred,  not  to  A.,  but  to  the  heirs  of  the  body ;  and  it  was 
also,  from  the  other  parts  of  the  will,  clear  that  the  testator 
knew  of  A.  being  in  e%9e  also.  Therefore  it  was  held  that 
this  gave  the  remainder  to  the  heiro  during  his  life,  as  much 
as  if  the  devise  had  been  to  the  heir  apparent  of  A.  in  terms. 
Nevertheless  it  was  not  witliout  great  struggle  and  conflict 
of  opinion  that  this  decision  was  come  to ;  for  in  Jamet  v. 
Bichardeon^  {d)  on  the  same  devise,  the  Court  of  King's 
Bench  having  held  that  the  remainder  vested,  the  Exchequer 
Chamber  reversed  their  decision  with  only  one  dissentient 
voice ;  and  one  Judge  in  the  Court  of  King's  Bench  also  had 
held  the  remainder  contingent.  The  judgment  of  the  Ex- 
chequer Chamber  was  indeed  reversed  in  the  House  of 
Lords.  It  was  in  deference  to  this  decision  of  the  Lords 
that  Burchett  v.  Burdant  was  decided ;  and  even  then  Lord 
Chief  Baron  Atkins  and  Mr.  Justice  Powell  retained  their 
opinion  that  the  remainder  was  contingent. 

So  in  Barbison  v.  Beaumont^  (e)  a  remainder  being  devised 
to  the  heirs  male  of  the  body  of  Elizabeth  Long  lawfully 
begotten,  and  there  being  a  legacy  given  to  Elizabeth  Long, 

(a)  Hob.  32. 

(6)  Bridgman's  Report,  edit  by  Bannister,  413. 
(c)  2  Vent.  311.  (d)  1  Vent.  83. 

(e)  1  P.  Whom.  229. 
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and  notice  taken  that  she  had  three  sons,  and  the  beii- 
at-Iaw  being  clearly  *  excluded  hj  an  annuity  given  *  693 
to  hini»  the  House  of  Lords  again  held,  against  the 
opinion  of  the  Chief  Justice  and  the  Chief  Baron  and  other 
Judges,  that  the  heir  apparent  took ;  but  this  was  so  held, 
upon  the  intention  appearing  from  the  reference  made  to  the 
sons  of  Elizabeth  Long,  and  to  herself  at  the  same  time,  as- 
well  aa  upon  the  exclusion  of  the  heir-at-law. 

In  like  manner,  the  case  of  Goodright  v.  Whitcy  (a)  though 
it  goes  further  than  any  other  case,  yet  was  rested  upon  the 
plain  indication  of  intention.  The  testator  gave  annuities  to 
three  of  his  daughters  for  their  several  lives,  and  he  then 
gave  an  annuity  to  his  daughter  Margaret  and  his  son 
Richard  Brooking  for  his  own  and  their  joint  lives.  Mr. 
Justice  Blackstonb  considered  this  change  in  the  tenure  of 
the  annuity  from  that  of  the  annuities  to  the  other  daughters 
as  a  plain  indication  that  the  testator  contemplated  Margaret 
surviving  Richard  Brooking,  and  that  therefore  ^^  heir  "  must 
be  read  ^^  issue,'*  in  oi*der  to  let  her  son  take  during  her  life. 
The  devise  was  to  Richard  Brooking  and  the  heirs  of  Mar* 
garet,  ?uibendum  to  the  heirs  male  of  Richard  lawfully  be- 
gotten, and  heirs  of  Margaret  jointly  and  equally;  and  for 
want  of  heirs  male  of  Richard  Brooking  at  his  decease,  then 
to  the  heirs  and  assigns  of  Margaret  lawfully  begotten  of  her 
body.  It  cannot,  therefore,  be  said  that  any  new  law  was 
introduced  by  this  case ;  and  indeed  the  Chief  Justice  founds 
himself  upon  the  former  cases,  in  holding  that  Margaret's 
heir  apparent  was  indicated  to  be  intended  by  the  testator. 

It  must,  however,  be  admitted  that  in  both  the  latter  cases, 
Darbison  v.  Beaumont  and  Ooodright  v.  White^  feebler 
indications  of  intention  were  allowed  to  *  satisfy  the  *  694 
Court  than  had  been  held  requisite  in  other  instances ; 
and,  as  regards  this  diversity,  those  two  cases  are  less  recon- 
cilable with  the  general  current  of  decision  than  might  have 
been  wished.  Nevertheless,  in  all  of  them  the  Courts  have 
professed  to  require  a  plain  and  undeniable  intention  before 
they  can  bend  the  words  from  their  technical  import. 

(a)  2  W.  Bl.  1010. 
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That  nothing  but  such  plain  indication  can  suffice  to  give 
this  sense  to  the  words,  we  have  not  only  the  authority  of 
Hobart  and  Chief  Justice  Bridgman,  which  I  have  already 
cited,  but  the  decision  in  Chalknor  v.  Bowyer^  (a)  a  case 
always  regarded  as  of  great  weight,  and  never  professed  to 
be  at  all  broken  in  upon  by  the  subsequent  decisions.  It  was 
an  assize  of  novel  disseisin,  in  which  the  tenant  claimed  as 
heir-at-law,  and  the  demandant  under  a  devise  to  the  younger 
of  two  sons  in  tail,  remainder  to  the  heirs  of  the  body  of  the 
elder,  and  if  he  die  without  such  issue  then  to  two  daugh- 
ters in  fee.  The  younger  son  died  leaving  the  elder  living ; 
his  son  was  tenant,  and  he  contended  that  though  by  grant 
he  could  not  take,  living  his  father,  yet  by  devise  he  might, 
in  order  to  favour  the  intention  of  the  testator.  But  the 
Court  appears,  strongly  and  unanimously,  to  have  reprobated 
this  distinction ;  it  held  that  clearly  the  tenant  could  not 
so  take ;  whereupon  he  offered  evidence  to  show,  by  parol 
declarations  of  the  testator,  that  he  never  meant  his  daugh- 
ters to  take  as  long  as  his  eldest  son  had  issue.  But  the 
Court,  says  the  report,  "  utterly  rejected  this  evidence,"  and 
gave  judgment  for  the  demandant  upon  the  strict  legal 
meaning  of  the  devise,  holding  to  the  maxim  ^^nemo  est 
hceres  viventia.^^  So  in  Davis  v.  Speedy  (A)  where  the 
*  695  whole  *  question  turned  on  the  want  of  a  paiticular 
estate  to  support  a  contingent  use,  the  first  gift  being 
to  the  heirs'  of  William  Horn  begotten  or  to  be  begotten 
upon  Ann  his  wife,  it  was  held,  that  neither  in  a  deed  nor  in 
a  will  could  any  such  estate  be  raised  by  implication  as  was 
here  wanted  to  support  the  remainder ;  and  the  decision  was 
affirmed  in  the  House  of  Lords. 

But  to  show  an  intention  of  the  testator  in  the  present 
case,  there  is  absolutely  nothing  except  a  suggestion  of  con- 
sequences which  may  or  may  not  ever  have  occurred  to  him- 
self. The  learned  Judges,  six  in  number,  who  held  that  he 
used  the  words  in  their  popular  sense,  as  meaning  heir 
apparent,  do  not  by  any  means  ground  this  opinion  upon  the 
same  circumstances.    The  Lord  Chief  Justice  gives  as  his 

(a)  2  Leon.  70.  (b)  4  Mod.  153. 
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reason  what  would  be  quitersufficientf  and  would  bring  the 
case  within  the  authorities  of  James  v.  Miehardson  and  Bur- 
ehett  V.  Durdant^  if  it  existed  in  the  facts.  His  Lordship, 
both  in  the  former  and  the  more  recent  argument,  but  more 
peculiarly  in  the  former  (and  to  his  reasons  on  that  former 
occasion  (a)  he  expressly  refers  upon  this  point  in  his  latter 
argument  (ft)),  mainly  relies  upon  the  supposed  circumstance 
of  the  will  showing  *^  that  the  testator  contemplated  the 
possibility  of  the  mother  being  alive  when  her  son  took  as 
heir  of  the  uncle."  This,  his  Lordship  says,  brings  the  case 
within  the  principle  established  in  Darbison  v.  Beaumont  and 
the  other  cases.  Now  I  have  in  vain  endeavoured  to  find 
any  proof  that  the  testator  had  any  such  fact  in  his  contem- 
plation as  the  mother  surviving  the  son  who  should  take. 
His  Lordship  can  only  show  this  by  referring  to  the  obli- 
gation imposed  on  the  heir  of  paying  1007.  to  the 
*  daughters  of  Richard  Chilcott.  But  it  is  only  said  ♦  696 
that  he  shall  ^^  yield  and  pay  to  such  of  the  daughters 
of  Richard  Chilcott,  which  shall  be  then  living,  the  sum  of 
1002.  each,  at  the  time  of  the  taking  possession  of  the  afore- 
said estates."  Now,  how  does  this  show  that  the  heir^s 
mother  was  to  be .  one  of  these  daughters  ?  It  plainly  re- 
quires him  to  pay  each  of  the  surviving  daughters.  But  his 
mother  might  be  dead  before  he  could  take,  and  yet  the 
direction  would  apply,  and  he  would  comply  with  it  by  pay- 
ing such  as  survived  his  mother. 

It  is  admitted  on  all  hands  that  a  devise  to  A.  for  life, 
remainder  to  the  right  heir  of  B.,  cannot  vest  unless  B.  pre- 
deceases A.  But  a  devise  to  A.  for  life,  remainder  to  the 
right  heir  of  B.,  now  living,  vests  the  remainder  in  B.'s  heir 
apparent  or  presumptive.  So  a  devise  to  A.  for  life,  remain- 
der to  the  right  heir  of  B.,  he  paying  to  B.  an  annuity  upon 
coming  into  possession,  would  clearly  vest  the  remainder  in 
B.'s  heir  apparent.  But  the  present  is  nothing  like  that 
case.  It  is  a  remainder  to  the  heir  of  B.,  he  paying  so  much 
to  his  surviving  aunts  on  taking  possession ;  or  remainder  to 

(a)  10  Bing.  2d4.  (&)  ^iprOf  p.  674. 
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the  heir  of  one  of  five  sisters,  he  paying  such  of  the  others 
as  may  be  alive  when  he  takes  possession ;  that  is,  he  paying 
such  of  his  aunts  as  may  survive  his  mother.  The  person 
intended  being  unknown,  and  the  question  being  whether 
that  person  can  be  one  whose  mother  is  living,  we  clearly 
are  not  entitled  to  assume  that  the  testator  conceived  the 
person's  mother,  whoever  he  might  be,  to  survive  the  parly 
in  possession,  because  this  is  assuming  one  of  several  possible 
things,  and  assuming  it  for  the  purpose  of  ascertaining  who 
the  person  intended  is,  which  is  the  thing  in  dispute.  Con- 
sequently it  is  assuming  the  matter  in  question,  or, 
*  697  what  is  the  same  *  thing,  assuming  g^ratuitously  that 
which  decides  the  question. 

The  test  by  which  to  try  the  argument  is  this :  Suppose 
the  testator  had  intended  to  designate  the  veiy  line  and  the 
very  individual  upon  whom  the  strict  technical  construction, 
as  I  conceive,  makes  the  gift  fall.  Nay,  suppose  he  had  said 
in  terms,  ^^  let  whichever  daughter  first  dies  leaving  a  male 
heir  be  the  Btirps  of  the  line  in  which  this  remainder  shall 
descend,"  migbt  he  not  still  have  added  the  obligation  on 
that  male  heir  to  pay  100/.  to  each  surviving  daughter  upon 
the  estate  vesting  in  possession  ?  Unquestionably  he  might 
have  done  so,  and  in  the  very  words  which  he  has  used. 
Therefore  those  words  of  undisputed  meaning  do  not  at  all 
indicate  an  intention  inconsistent  with  the  technical  construe^ 
tion  of  the  words  of  which  the  sense  is  disputed.  But  the  same 
test  applied  to  the  other  constructions,  which  have  been  set 
aside  upon  the  inference  drawn  from  the  gift  of  100{.,  will  be 
found  conclusive  as  to  those  other  constructions.  For  example, 
had  he  intended  all  the  daughters  or  their  descendants  to  make 
up  one  heir,  and  that  the  remainder  should  fall  upon  the  one 
male  heir  of  Richard  Chilcott  through  the  coparceners,  the 
direction  that  this  male  heir  should  pay  1002.  to  the  surviving 
daughters  would  have  been  absurd,  as  they  must  by  the  sup- 
position have  been  all  dead. 

I  ought  to  add,  that  two  of  the  learned  Judges,  Mr.  Justice 
Taunton  and  Mr.  Justice  Bosanquet,  in  a  single  sentence 
each,  in  passing,  and  among  many  other  reasons,  advert  to 
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that  view  of  the  case,  as  it  seems  to  me,  from  an  oversight  oa 
the  part  of  those  learned  Judges ;  (a)  but  they  do  not 
rely  upon  it.  It  *  is  not  the  ground  of  their  argument ;  *  69S 
it  is  only  one  of  several  circumstances  to  which  each  of 
those  two  learned  Juc^es  adverts  as  forming  all  together  the 
ground  of  their  argument ;  but  the  Chief  Justice  mainly  relies 
upon  it.  The  ground  upon  which  mainly  four  of  the  other 
learned  Judges  reject  the  technical  sense  exists  in  the  case, 
but  it  does  not  appear  to  me  sufBcient  to  support  their  conclu« 
sion  ;  and  the  fifth,  Mr.  Justice  Williams,  in  his  very  able 
argument,  does  not  specify  the  particular  reasons  which  have 
led  him  to  the  same  conclusion,  but  merely  gives  his  opinion 
upon  the  particular  case,  after  laying  down  the  principles  with 
great  clearness  and  m  a  manner  not  to  be  questioned.  The 
other  four  learned  Judges,  Mr.  Justice  Taunton,  Mr.  Justice 
BosANQUET,  and  Mr.  Justice  Pattbson  and  Mr.  Baron  Bay* 
LEY  (subject  to  the  observation  I  have  made  respecting  the 
first  two  of  those  learned  Judges),  in  their  learned  and  lumi- 
nous judgments,  rest  their  preference  of  the  popular  to  the 
technical  sense  mainly  upon  the  consideration,  that  if  the 
strict  legal  sense  is  adopted  the  whole  devise  may  fail,  in- 
cluding the  gift  to  the  daughters,  because  it  was  possible 
that  the  whole  five  daughters  of  Richard  Chilcott  might  sur- 
vive the  (ietermination  of  the  prior  life-estates  given  to  his 
widow  and  her  sisters. 

This  possibility  was  not  a  very  proximate  one  ;  it  was  more 
likely  that  some  one  of  the  five  should  predecease.  Three  of 
them  died  before  the  life-estates  determined,  and  each  left  a 
male  heir  at  her  decease.  But  it  certainly  might  have  been 
otherwise,  and  all  might  have  survived  the  widow  and  her 
two  sistei^ ;  and  in  that  case,  no  doubt,  the  heir-at-law  must 
have  taken,  because  there  would  have  been  no  heir  male  of 
three  living  d&ughters  to  take  under  the  devise,  con- 
strued, *  as  we  have  construed  it,  by  the  strict  rules  of  *  699 
law,  and  the  contingent  use  would  have  been  destroyed. 
But  the  same  thing  might  have  happened  and  the  same  failure 
of  the  devise,  upon  the  other  construction,  if  the  sons  had  died 

(a)  Supra^  ^.  617-19,  and  626. 
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leaving  only  daughters,  or  heirs  female  of  the  five  sisters  at 
the  determination  of  the  life*estates.  Such  things  are  always 
possible,  and  in  hardly  any  instance  does  the  frame  of  a  will 
providjB  against  the  possibility  of  their  happening.  The  exist- 
ence of  such  a  risk  is  never  to  be  taken  as  a  proof  of  a  testa- 
tor's meaning,  as  a  *^  demonstration  plain  "  that  he  uses  known 
legal  phrases  in  an  unusual  and  untechnical  sense,  unless  the 
risk  is  imminent,  and  the  event  one  which  he  must  be  pre- 
sumed to  have  been  aware  of,  —  to  have  had  before  his  eyes 
and  meant  to  avoid,  and  yet  to  have  taken  no  precautions  to 
avoid  except  the  use  of  the  words  in  question. 

If  we  can  be  sure  that  he  foresaw  the  event,  that  he  was 
minded  it  should  not  happen,  and  that  he  used  the  words 
notwithstanding,  then  an  inference  certainly  arises  that  he 
used  them  in  such  a  sense  as  precluded  the  danger.  But  if  it 
be  only  a  possibility  which  we  can  speculate  upon  and  ims^- 
ine,  while  he  may  very  possibly  never  have  thought  of  it,  no 
inference  can  arise  which  it  would  be  safe  to  rely  upon  in 
construing  his  words.  It  constantly  happens  that  cases  occur 
never  contemplated,  and  nothing  can  be  more  common  than 
to  see  the  legal  construction  of  a  devise  defeat  what  must 
have  been  the  intention  of  the  testator.  It  appears,  there- 
fore, impossible  to  depart  from  the  known  and  fixed  rule  of 
law  in  this  case  upon  any  of  the  grounds  suggested,  and  we 
.  are  then  left  to  inquire,  within  the  scope  of  that  rule, 
*  700  *  who  the  first  male  heir  of  Richard  Chilcott's  branch 
shall  be  ?  —  that  is,  which  of  the  heirs  male  of  the 
daughters,  taking  on  the  decease  of  their  ancestors,  became 
entitled  in  July,  1820,  when  the  life-estates  given  by  the  will 
were  determined. 

This  brings  us  to  the  second  and  the  only  remaining  point  in 
the  case.  Taking  into  consideration  what  was  before  shown 
respecting  the  meaning  to  be  fixed  upon  the  words  "  branch 
of  Richard  Chilcott's  family,"  and  keeping  in  mind  that  the 
testator  had  dispo^d  of  the  other  and  elder  branch  by  giving 
an  estate  to  the  male  heir  of  John  Chilcott,  and  for  want  of 
such  male  heir  then  over  to  Richard  Chilcott's  branch,  it  ap- 
pears that,  upon  the  supposition  shown  to  be  necessary,  of 
^^  heir  "  meaning  heir  in  the  legal  sense,  the  remainder  over 
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is  devised  to  the  person  in  Richard  Chilcott's  branch  who  first 
shall  answer  the  description  by  becoming  a  male  heir.  There 
were  five  daughters  living,  to  the  testator's  knowledge,  of 
whom  four  had  sons ;  but  the  eldest  having  only  daughters, 
and  it  being  possible  a  male  might  be  bom  to  her,  though 
this  was  in  all  likelihood  out  of  the  testator's  contemplation, 
as  she  had  attained  the  age  of  forty-seven  or  forty-eight,  but 
it  being  certainly  possible  that  her  daughters  might  have  sons, 
as  actually  did  happen  before  the  determination  of  the  life- 
estates,  he  directs  that  whoever,  from  any  of  the  five  daugh- 
ters, first  answers  the  description  of  heir  male,  shall  be  entitled 
as  what  he  calls  ^^  the  heir  male  of  Richard  Chilcott's  branch." 
The  words  plainly  bear  this  construction  ;  they  indeed  seem 
not  to  bear  any  other  without  doing  violence  to  their  obvious 
meaning  ;  and  when  we  find  a  sense  in  which  they  can 
consistently  with  the  rest  of  the  will  be  *  taken,  and  *  701 
that  sense  is  not  only  contrary  to  no  rule  of  the  law, 
but  more  accords  with  its  known  rules  atnd  principles  than 
any  other  sense  which  can  be  put  upon  them,  surely  we  are 
not  authorized  to  reject  it. 

This  construction,  indeed  the  construction  put  upon  "  male 
heir  "  of  itself,  excludes  the  lines  of  three  of  the  daughters  ; 
and  this  construction  excludes  a  fourth.  The  issue  of  Agnes, 
who  was  still  living  when  the  ejectments  were  brought,  are  of 
course  excluded.  The  Winters  are  also  excluded,  because 
Joan  their  mother  survived  the  last  tenant  for  life,  Elinor 
White,  by  some  mouths.  Joseph  Parsons  answered  the 
description  of  a  male  heir  at  Elinor  White's  death,  because 
his  mother  Sarah  died  in  1818 ;  but  he  cannot  be  considered 
as  coming  under  the  description  of  first  male  heir  on  any 
construction  that  can  be  imposed  upon  the  phrase,  for  he 
neither  was  the  male  heir  of  the  eldest  daughter,  nor  the 
person  who  first,  by  the  death  of  his  mother,  came  within 
the  description  of  heir.  The  construction  excludes,  lastly, 
the  Perratts,  because  Betty  Perratt,  daughter  of  Richard 
Chilcott's  eldest  daughter  Mary  Bishop,  was  living  when  the 
ejectments  were  brought,  and  consequently  the  defendant, 
M.  Perratt,  did  not  come  within  the  description  of  heir. 
Thus  the  line  of  Betty  Viney  remains  to  take.    She  died  in 
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1804,  leaving  a  son  Thomas ;  consequently  that  son  was  then 
male  heir,  and  he  was  the  first  of  Richard  Chilcott*s  family, 
the  first  of  that  branch  of  the  Chilcott  family,  who  became 
male  heir.  He  devised  to  his  wife  Catherine,  one  of  the 
lessors  of  the  plaintiff  in  the  second  ejectment ;  and  some 
question  having  been  made  whether  the  words  give  a  remain- 

der  in  fee  or  in  tail,  it  is  necessary  to  dispose  of  this 
*  702   in  order  to  remove  *  any  doubt  as  to  the  validity  of 

the  devise  under  which  she  claims ;  but  I  own  I  can 
see  no  doubt  whatever  on  this  part  of  the  case,  nor  indeed 
do  I  find  any  expressed  by  the  learned  Judges.  It  is  not 
denied  that  an  estate  may  be  given  to  A.  for  life,  and  the 
heirs  of  the  body  of  his  ancestor  B.,  so  as  to  execute  an 
estate  tail  in  whatever  person  comes  within  that  description 
by  being  heir  of  B. ;  and  consequently  that  if  A.  himself 
comes  within  it,  the  estate  tail  shall  be  executed  in  him ;  as 
if  the  gift  be  to  the  first  son  of  B.  and  the  heirs  of  his  body ; 
and  such  was  the  principle  in  MandevUles  Case^  stated  in 
Coke  Littleton,  (a)  and  in  Southcote  v.  StowelL  (&)  But  in 
all  such  instances  there  are  apt  words  expressly  to  create  an 
estate  tail  by  plain  limitation ;  and  to  raise  an  estate  tail  from 
such  words  as  ^^  first  heir,"  and  still  more  from  ^^  the  first 
heir,"  is  quite  impossible.  It  is  clear,  then,  that  the  person, 
whoever  he  may  be,  taking  under  this  devise  takes  an  estate 
in  fee,  and  therefore  Thomas  Viney  could  well  devise  to  his 
wife  Catherine. 

The  remainder  having  once  vested  in  the  son  of  the  fourth 
daughter,  it  cannot  devest  by  any  subsequent  event.  This 
is  not  one  of  the  cases  in  which  a  remainder  may  open  to  let 
in  interests  accruing  since  the  vester ;  as,  where  a  contingent 
limitation  is  to  the  use  of  several,  incapable  of  taking  at  one 
and  the  same  time,  it  will  vest  in  the  first  who  becomes 
capable,  and  then  open  so  as  to  let  in  the  others  for  their 
proportions.  But  here  the  remainder  being  contingent  tiU 
the  death  of  Betty  Viney,  it  vested  upon  her  death  in  her 
son,  who  took  as  a  purchaser  ;  and  the  rule  is,  as  was  laid 
down  in  Southcote  v.    Stowell^    ^^  that  a  remainder  being 

(a)  Co.  litt.  20  b,  26  b.  (6)  1  Mod.  226. 
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once  well  vested  *  in  a  purchaser,  the   estate  shall   *  703 
afterwards  run  in  course  of  descent.'* 

That  the  construction  put  upon  this  devise  is  free  from  all 
doubt,  nay,  that  there  may  not  be  considerable  objections 
urged  against  it,  can  in  no  wise  be  affirmed.  The  case  is 
confessedly  one  of  extraordinary  difficulty ;  but  the  meaning 
given  to  the  words  appears  to  come  within  the  principles 
already  stated,  and  to  be  less  exposed  to  grave  objections 
than  any  of  the  other  constructions  which  have  been  pro- 
posed. 

Thus,  if  it  be  said  that,  after  all,  the  son  of  the  fourth 
daughter  is.  not  so  much  firat  heir  of  the  .branch  as  the  son 
of  the  eldest ;  the  answer  is,  first,  that  the  latter  is  not  heir 
unless  we  violate  a  known  rule  of  law ;  and,  secondly,  that 
neither  is  the  heir  of  the  branch,  for  no  one  can  answer  that 
description  except  an  heir  made  up  of  all  the  coparceners. 

Again,  if  it  be  said  that  neither,  therefore,  is  the  son  of 
the  fourth  daughter  such  heir ;  the  answer  is,  that  such  heir, 
strictly  so  called,  being  plainly  excluded  by  the  words  of  the 
devise,  we  come  as  near  the  strict  legal  sense  as  the  will 
allows,  by  taking  one  who  is  both  an  heir,  and,  in  a  plain 
sense,  the  first  heir,  though  he  be  not  that  one  heir  which  all 
the  coparceners  together  make  up. 

Again,  if  it  be  said  that  the  son  of  the  younger  daughter 
only  is  the  male  heir  of  the  branch,  meaning  by  that  the 
male  heir  in  the  branch  at  the  time  of  his  mother's  death, 
and  that  afterwards,  an  elder  sister  dying,  her  son  would 
have  better  answered  the  description;  the  answer  is,  that 
there  is  no  good  ground  for  holding  the  son  of  the  elder 
preferable  to  the  son  of  the  younger  daughter  as  male  heir 
of  the  branch,  because  the  law  regards  the  daughters 
equally ;  *and  the  remainder  being  once  vested  in  the  *  704 
heir  male  by  the  fourth  daughter,  it  cannot  be  devested 
by  any  subsequent  event. 

Farther,  if  it  be  said  that  the  testator  more  probably  in- 
tended the  male  heir  of  the  eldest  daughter  to  take;  the 
answer  is,  first,  that  this  opens  the  whole  question  upon  the 
legal  import  of  the  words  he  has  used ;  but  next,  that  if  we 
are  to  go  in  quest  of  probable  intention,  we  see  he  most 
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probably  intended  a  male  heir  (or  rather,  if  his  attention  had 
been  called  to  it,  would  have  intended  a  male  heir)  of  none 
of  the  five  daughters  of  Richard  Chilcott  to  take,  but  rather 
a  male  heir  of  John  Chilcott,  the  elder  branch ;  and  yet  he 
is  held  clearly,  on  all  hands,  to  have  used  words  which  preclude 
any  such  effect  being  given  to  his  most  probable  intention. 
And,  lastly,  it  is  certain  that  he  might  have  distinguished 
the  eldest  daughter  and  her  issue,  had  such  been  his  clear 
intention ;  but  he  did  not. 

In  construing  the  words  ^'  the  first  male  heir,"  &c.,  I  have 
proceeded  upon  the  ground  of  ^^  male  heir  "  being  taken  as 
near  the  technical  sense  as  is  possible,  consistent  with  the 
words  of  the  will.  If,  instead  of  this  sense,  we  take  the  term 
to  mean  descendant  or  heir  apparent,  much  greater  doubt 
arises  as  to  the  person  intended  by  ^^  the  first ; "  so  much 
doubt  that  I  should  in  this  case  even  lean  more  towards  the 
opinion  of  those  who  hold  the  meaning  to  be  uncertain. 
But  this  consequence  of  giving  a  popular  sense  to  the  word 
^^  heir,"  the  consequence  that  we  should  be  driven  to  hold 
the  devise  void  for  uncertainty,  only  adds  new  force  to  the 
reasons  in  favour  of  abiding  by  its  legal  acceptation.     Nor 

is  it  easy,  in  construing  the  devise  over,  to  leave  out 
*  705    of  our  consideration  the  *  reasons  given  by  Mr.  Justice 

HoLROTD,  in  his  most  able  and  learned  argument,  (a) 
for  holding  that  the  testator  used  the  language  in  the  first 
gift,  that  to  John  Chilcott,  in  nearly  the  same  sense  (or  at 
least  that  he  must  be  taken  to  have  used  it  in  the  same 
sense)  which  we  are  affixing  to  the  terms  employed  in  the 
devise  over  to  Richard  Chilcott's  family. 

If  your  Lordships  shall,  as  I  humbly  venture  to  recom- 
mend, adopt  this  construction,  and  agree  with  the  Court  of 
King's  Bench,  you  will  differ  from  the  two  learned  Judges 
who  consider  that  the  grandson  of  the  eldest  daughter  should 
take  as  nearest  in  blood  (but  there  is  no  indication  to  whom 
nearest) ;  from  the  two  learned  Judges  who  hold  that  the 
second  daughter's  son  should  take  as  first  in  order  of  birth  ; 
and  from  the  other  two  who  hold  the  whole  devise  void  for 

(a)  6  B.  &.  C.  68. 
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uncertainty.  You  will  agree,  with  the  five  learned  Judges 
who,  rejecting  the  popular  sense  of  the  words,  construe  them 
technically,  and  give  the  remainder  to  the  first  person  who 
answers,  or  comes  as  near  as  may  be  to  answering,  the  legal 
description  of  the  will. 

In  any  case  not  before  you  for  review,  which  should  have 
had  the  authority  of  such  names  as  are  to  be  found  support^ 
ing  any  one  of  the  doctrines  mooted  in  this  ai'gument,  that 
authority  would  have  been  high  and  commanding.  Where 
we  are  called  upon  to  determine  whether  or  not  those  most 
learned  and  able  persons  have  in  the  Courts  below  arrived  at 
a  right  conclusion  on  a  question  confessedly  difficult,  we  are 
not  at  liberty  to  acknowledge  the  sway  of  their  author- 
ity ;  yet  it  may  be  some  satisfaction  to  your  *  Lord-  *  706 
ships,  when  driven  to  the  necessity  of  choosing  between 
their  conflicting  opinions,  that  you  have  taken  the  same  view 
with  such  men  as  Holroyd  and  Littledale,  among  the  great- 
est lights  that  have  ever  shone  in  our  profession. 

Lord  Cottenham.  —  The  judgment  under  consideration  is 
in  favour  of  the  title  of  Thomas  Viney,  the  son  of  the  fourth 
daughter  of  Richard  Chilcott,  the  testator's  uncle.  The  first 
question  is,  whether  this  judgment  should  be  reversed  ?  Till 
this  is  determined,  it  would  be  useless  to  consider  which  of 
the  other  male  descendants  of  the  daughter  of  Richard  Chil- 
cott ought  to  be  preferred  as  best  answering  the  description 
of  ^^  first  male  heir  of  the  branch  of  my  uncle  Richard  Chil- 
cott's  family." 

Thomas  Viney,  if  the  ground  upon  which  he  has  been  pre- 
ferred by  the  Court  of  King's  Bench  cannot  be  maintained, 
could  not,  upon  any  other,  sustain  any  competition  with  the 
male  descendants  of  the  elder  sisters,  Mary  or  Joan,  for  he 
was  neither  first  in  birth  nor  proximui  gradu^  but  he  was  the 
first  of  the  male  descendants  of  Richard's  daughters  who,  by 
the  death  of  his  mother,  became  her  heir  in  the  sense  implied 
in  the  maxim  '^  nemo  est  hceres  viventie.^^  The  sole  question, 
therefore,  is  whether  this  maxim  applies  to  the  present  case, 
so  as  to  give  to  Thomas  Viney  a  title  above  the  other  claim- 
ants ?    In  the  Court  of  King's  Bench,  in  1826,  two  Judges, 
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Mr.  Justice  Littledale  and  M"^.  Justice  Holroyd,  were  in 

favour  of  his  claim  ;  and  one,  Mr.  Justice  Batlet,  against  it. 

In  this  House,  in  1833,  four  Judges,  Mr.  Justice  Taunton, 

Mr.  Justice  Bosanquet,  Mr.  Justice  Batley,  and  Lord 

*  707    Chief  Justice  Tindal,  were  *  against  it ;  and  one,  Mr. 

Justice  Littledale,  was  in  its  favour:  and  upon  the 
reargument,  in  1842,  three,  Mr.  Justice  Coltman,  Mr.  Justice 
Maule,  and  Mr.  Baron  Parke,  were  in  its  favour ;  and  three, 
Mr.  Justice  Wiluams,  Mr.  Justice  Patteson,  and  Lord  Chief 
Justice  Tindal,  were  against  it.  The  result  of  all  the  opin- 
ions delivered  is,  that  six,  Mr.  Justice  Bayley,  Mr.  Justice 
Williams,  Mr.  Justice  Taunton,  Mr.  Justice  Bosanquet, 
Lord  Chief  Justice  Tindal,  and  Mr.  Justice  Patteson,  are 
against  his  title ;  and  iive,  Mr.  Justice  Littledale,  Mr.  Jus- 
tice HoLROYD,  Mr.  Justice  Coltman,  Mr.  Justice  Maule,  and 
Mr.  Baron  Parke,  are  in  favour  of  it.  It  is  impossible  that 
authority  can  be  more  equally  divided ;  the  majority,  how- 
ever, is  against  the  title  of  Thomas  Viney.  The  di£Gculty  of 
the  case,  evidenced  by  this  great  equality  of  opinion  amongst 
the  Judges,  seems  to  demand  the  utmost  caution  and  delib- 
eration on  the  part  of  this  House.  After  the  most  careful 
consideration  of  the  grounds  upon  which  these  several  opin- 
ions are  founded,  I  have  come  to  the  same  conclusion  as  the 
majority  of  the  Judges. 

It  is  a  proposition  common  to  all  the  claims  except  those  of 
the  heir-at-law,  that  the  party  to  take  under  the  description 
of  ^^  first  male  heir  of  the  branch  of  my  uncle  Richard's  fam- 
ily "  must  be  some  person  who  could  not  answer  the  legal 
definition  of  ^^  heir."  The  testator  knew  that  his  uncle  Rich- 
ard had  left  only  daughters ;  from  some  of  them,  therefore, 
the  party  to  take  must  be  descended ;  but  any  such  party 
must  claim  through  some  one  of  those  daughters ;  and  as  the 
five  daughters  of  Richard  constituted  but  one  heir,  and  as 
they  were  all  married  and  had  children,  the  testator 

*  708  '  could  not  have  contemplated  the  *  entire  heirship  of 

his  uncle  Richard's  branch  of  the  family  being  vested 

in  any  one  descendant  of  his  daughters.    If,  therefore,  any 

of  the  descendants  are  to  take,  as  none  of  them  can  answer 

the  description  if  construed  in  the  stiict  legal  sense,  tlie  terms 
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used  must  he  construed  in  a  popular  sense ;  and  if  so,  the 
question  is,  what  is  the  ordinary  and  popular  sense  of  ^^  first 
male  heir  of  a  family,  or  of  a  branch  of  a  family  "  ? 

The  familiar  expressions,  ^^  heir  to  the  throne,"  ^^  heir  to  a 
title  or  estate,"  "  heir  apparent,"  "  heir  presumptive,"  prove 
that  the  existence  of  a  parent  is  quite  consistent  with  the 
popular  idea  of  heirship  in  the  child.  In  all  such  cases  the 
legal  maxim  ^^  rumo  est  htsred  mventis  "  has  no  place,  nor  can 
it  in  any  in  which  the  person  speaking  knows  of  the  exist- 
ence of  the  parent,  and  intends  that  the  devise  to  the  child 
should  take  effect  during  the  life  of  the  parent.  In  this  case 
the  testator  by  his  will  proved  that  he  knew  of  the  existence 
of  the  parent,  and  I  think  it  appears  clear  that  he  intended 
the  devise  to  take  effect  during  the  life  of  the  parent.  This 
rule  is  supported  as  weU  by  authority  as  by  common  sense. 
In  Ik^bison  v.  Beaumont^  (a)  a  devise  in  remainder  to  the 
heir  male  of  the  body  of  E.  L.  was  held  to  vest  in  her  eldest 
son,  the  will  showing  that  the  testator  knew  that  £.  L.  was 
living  and  had  a  son.  In  Brooking  v.  White^  (ft)  a  devise  to 
the  heir  of  testator's  daughter,  to  whom  he  gave  a  term  and 
an  annuity,  was  held  good  for  the  daughter's  son,  because  the 
will  proved  that  the  testator  knew  that  the  mother  was  living. 
In  Farrington  v.  Barely  (c)  the  devise  after  an  estate 
was  to  ♦  testator's  next  heir  male.  The  contest  was  *  709 
between  the  testator's  granddaughter,  who  was  heir, 
and  her  son,  and  no  objection  was  made  to  his  claim  because 
his  mother  was  living.  It  is  admitted  that  the  rule  ^^  nemo 
ut  hceres  mventis  "  is  not  inflexible,  and  that  an  heir  apparent 
may  take  under  the  description  of  ^^  heir  "  if  such  appear  to 
be  the  sense  in  which  the  testator  used  the  term. 

It  has  been  said  that  these  cases  depart  from  the  old  rule 
of  law ;  but  the  observation  is  founded  upon  the  supposition 
that  the  wills  in  those  cases  did  not  afford  sufficient  evidence 
or  demonstration  that  the  testator  used  the  expression  in  any 
other  than  the  legal  and  technical  sense.  It  is  not  disputed 
that  an  heir  apparent  may  take  under  the  term  ^^  heir,"  if  the 

(a)  1  P.  Wms.  229;  8  Bro.  P.  C.  60. 

(6)  2  W.  Bl.  1010. 

(c)  Year  Books,  0  Hen.  Q,  p.  23,  and  11  Hen.  6,  p.  12. 
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intention  be  sufficiently  clear ;  or  that  the  child  of  a  liviiig 
parent  may  take  under  the  description  of  *^  heir/'  the  heirship 
being  derived  through  such  parent.  It  would  appear  that  the 
question  to  be  asked  would  be,  ^^  did  the  testator  use  the  word 
'  heir '  in  the  strict  legal  sense,  or  in  any  other  sense  ?  "  and 
that  if  the  answer  should  be,  that  he  used  the  term,  not  in 
the  legal  and  technical,  but  in  some  popular  sense,  that  the 
rule  so  adopted  should  be  followed  out.  It  does  not  seem 
reasonable  to  adopt  the  strict  legal  sense  as  to  part,  and  the 
popular  sense  as  to  another  part,  of  the  description ;  and  that 
this  need  not  and  ought  not  to  be  done,  if  contrary  to  the 
apparent  intention  of  the  testator,  and  leading  to  consequences 
inconsistent  with  his  declared  object,  the  cases  before  men- 
tioned and  the  other  authorities  referred  to  by  the  learned 
Judges  clearly  establish. 

The  cases  above  referred  to,  and  the  observations  connected 
with  them,  would  apply  to  this  case  if  the  testator  had 
*  710  described  the  parties  to  take  as  heirs  of  *  their  respec- 
tive mothers ;  but  that  appears  to  me  to  introduce  a 
difficulty  which  does  not  belong  to  the  case.  The  heir  of 
which  the  testator  was  in  search  was  an  heir  to  the  family  or 
branch  of  his  uncle  Richard.  He  must  indeed  have  known 
that  such  heirship  could  only  be  derived  through  some  one  of 
the  daughters  of  Richard,  but  to  these  daughters  he  in  the 
devise  of  his  land  had  no  regard  ;  they  are  not  named  in  the 
description  of  the  devise.  .The  Judges  who  have  thought 
that  the  maxim  of  ^'  nemo  est  hceres  viventu  "  applies,  seem  to 
have  considered  the  devise  as  if  it  had  been  to  ^^  such  person 
of  the  branch  of  my  uncle  Richard^s  family  who  shall  be  an 
heir  male,"  making  the  being  an  heir  male  to  somebody  a 
necessary  qualification ;  but  the  expression  is,  ^^  the  male  heir 
of  a  branch  or  family,"  and  not  of  any  particular  individual. 
I  can  see  no  reason  for  departing  from  the  obvious  meaning 
of  the  words,  and  for  the  purpose  of  introducing  a  qualifica^ 
tion  which  would  be  foreign  to  the  apparent  intention  of  the 
testator,  and  which  might  exclude  those  for  whom  he  must 
have  intended  that  the  devise  should  operate. 

If,  then,  the  terms  used  are  capable  of  describing  the  child 
of  a  living  parent,  the  question  is,  what  appears  to  have  been 
[  60i  ] 


WINTER  V.  PERQATT.  ♦710 

« 

the  testator's  intention  ?  He  knew  that  his  uncle  Richard 
had  five  daughters,  and  that  three  or  four  of  those  daughters 
had  sons,  but  that  the  eldest  daughter  Mary  had  only  daugh- 
ters. Had  he  intended  at  ell  events  to  prefer  any  of  the  Uv- 
ing  grandsons  of  his  uncle  Richard,  he  would,  of  course,  have 
done  so  in  terms  ;  but  it  is  evident  that  he  had  some  intention 
of  preference  to  depend  upon  some  future  event,  and  which 
he  describes  by  the  words  ^^  first  male  heir  of  the  branch  of 
my  uncle  Richard  Chilcott's  family."  These  words 
must  mean  the  first  *  male  heir  of  that  branch  of  the  ♦  711 
family  of  Chilcott  which  comes  from  my  uncle  Rich- 
ard, which  means  the  same  as  ^*  first  heir  male  "  or  ^*  male  de- 
scendant  of  my  uncle  Richard."  Suppose  that  these  had 
been  the  terms  of  the  devise,  questions  would  certainly  have 
arisen  as  to  the  meaning  of  the  term  ^^  first : "  but  I  cannot 
conceive  that  it  would  have  been  held  that  no  male  descend- 
ant of  Richard  could  take  whose  mother  was  alive.  In  the 
case  supposed,  as  in  the  present,  the  testator  does  not  refer 
the  heirship  of  the  male  to  take  to  the  mother,  but  to  his 
uncle  Richard,  or  to  his  branch, of  the  family.  Whatever 
meaning  might  be  attributed  to  the  word  ^^  first,"  the  party 
to  take  must  have  stood  in  the  same  position  with  respect  to 
the  testator's  uncle  Richard,  whether  his  mother  was  living 
or  dead.  The  mother  was  not  to  take  any  interest  in  the 
estate.  How  then  could  her  being  alive  or  dead  have,  in 
the  view  of  the  testator,  any  influence  upon  his  wishes  and 
the  succession  of  her  son  ?  It  might  indeed  have  happened 
that  the  party  to  take  would  not  be  heir  to  his  mother,  as  if 
the  mother  had  left  a  granddaughter  by  a  son,  and  a  grand- 
son by  a  daughter.  In  the  absence  of  preferable  claims,  the 
testator  must  have  intended  that  the  grandson  should  take  as 
first  male  heir  of  Richard's  family ;  but  the  granddaughter 
would  be  heir  to  the  mother ;  and  yet,-  according  to  the 
decision,  his  title  would  be  defeated  by  his  mother  being 
alive,  although  by  her  death  he  would  not  be  more  her  heir 
than  he  was  before,  and  would  in  either  case  be  equally 
heir  of  the  branch.  The  provision  in  the  will  that  the  heir 
male  to  take  should,  upon  taking  possession,  pay  lOOL  to 
each  of  such  of  ^he  daughters  of  Richard  Chilcott  as  should 
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*  712  be  then  living,  although,  perhaps,  *  not  so  conclosive 

as  has  been  supposed  by  some  of  the  learned  Judges, 
appears  to  me  strongly  to  prove  that  the  title  of  the  party 
to  take  was  not  to  depend  upon  •the  previous  death  of  his 
mother. 

The  period  at  which  the  heir  male  was  to  take  possession 
was  the  death  of  the  testator's  widow,  if  she  did  not  exercise 
the  power,  or  the  death  of  the  survivor  of  Elinor  and  Ann 
White,  if  she  did ;  and  every  daughter  of  Richard  Chilcott 
then  living  was  to  have  1002.  There  is  no  exclusion  of  the 
mother  of  the  party  taking.  It  is  true  that  she  is  not  neces- 
sarily included,  if  others  were  living;  but  suppose  all  the 
daughters  but  one  had  died  without  leaving  any  male  descend- 
dant,  and  that  the  sole  surviving  daughter  had  a  son,  accord- 
ing to  the  decision  that  daughter  would  not  be  entitled  to  the 
lOQL ;  and  this  leads  to  the  consideration  of  how  likely  the 
construction  adopted  would  be  to  defeat  the  devise  altogether. 
At  the  time  of  the  testator's  death  the  mothers  of  all  the 
male  descendants  of  Richard  were  living,  and  the  remainder 
was  to  vest  upon  the  expiration  of  one,  or  at  most  of  three, 
life-estates.  If  the  mothers  had  all  continued  to  live  until 
the  expiration  of  these  life^-estates,  the  whole  devise,  accord- 
ing to  the  decision,  would  have  failed.  This  the  testator 
could  not  possibly  have  intended;  and  this  absurd  conse- 
quence would  not  have  followed  from  any  thing  the  testator 
has  said,  but  from  applying  a  merely  technical  maxim,  of 
which  the  testator  probably  had  never  heard,  to  the  con- 
struction of  the  terms  he  has  used,  which  it  is  admitted  can 
only  be  made  intelligible  by  construing  them  in  their  popular 
sense,  and  to  which,  therefore,  the  rule  of  construction  is  to 
be  applied. 

Many  instances  might  be  suggested  of  consequences 

*  713    *  following  from  the  construction  adopted  which  the 

testator  could  not  pessibly  have  contemplated.  By  the 
expression  ^^  first  male  heir  of  the  family,"  he  must  have 
intended  to  describe  some  rational  ground  of  preference,  such 
as  first  in  birth,  that  is,  in  personal  seniority,  or  first  as  being 
descended  from  an  elder  branch,  and  therefore  first  in  the 
seniority  of  his  family ;  but  according  to  Jthe  decision  he 
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meant  such  one  of  the  sons  of  the  datighteis  of  Richard 
whose  mother  should  first  die,  —  a  circumstance  which  must 
have  been  wholly  immaterial  to  any  object  or  intention  of  the 
testator.  If  two  daughters  had  died,  each  leaving  a  son,  and 
the  youngest  daughter  had  died  first,  her  son  would  have 
taken  as  first  male  heir  of  the  branch  of  Kichard's  family, 
although  he  might  be  an  infant,  and  the  son  of  the  elder 
sister  had  been  bom  many  years  before  him,  and  was  there- 
fore first  in  personal  seniority  and  in  the  seniority  of  his  line. 
It  is  impossible  that  the  testator  could  have  intended  that  the 
title  of  his  devisee  should  depend  upon  the  chance  of  an  event 
so  utterly  immaterial. 

It  appears  to  me,  in  the  first  place,  that  it  is  contrary  to 
principle,  after  holding  that  the  terms  used  must  be  con- 
strued according  to  the  popular  sense,  and  not  according  to 
the  technical  meaning,  to  depart  from  that  rule,  and  to  restrain 
a  popular  expression  within  a  rule  of  law  purely  technical ; 
secondly,  that  in  the  present  case  there  is  su£Bicient  upon  the 
face  of  the  will  to  prove  that  the  testator  did  not  use  the 
terms  according  to  their  technical  meaning,  but  in  a  popular 
sense,  —  the  heir  of  a  line,  branch,  or  family,  and  not  of  any 
individual,  and  that  there  are  provisions  sufBcient  to  include 
the  heir  of  a  living  parent ;  and,  thirdly,  that  the 
adoption  of  the  technical  meaning  *  of  the  term  *  714 
^^heir"  as  the  ground  of  construction,  might,  upon 
many  suppositions,  have  led  to  consequences  which  the  tes- 
tator could  not  have  intended,  and,  on  some,  have  defeated 
the  devise  altogether.  It  consequently  appears  to  me  that 
the  judgment  of  the  Court  of  King's  Bench,  which  has  adopted 
this  principle,  is  erroneous,  and  ought  to  be  reversed. 

Febniaiy  28. 

Lord  Brougham.  —  In  this  case,  upon  the  grounds  which 
I  have  stated  upon  a  former  occasion,  and  upon  which  we  are 
all  agreed  (whatever  difference  there  may  be  upon  the  other 
objections)  ;  namely,  that  in  this  case  the  lessor  of  the  plaintiff 
had  no  right  to  recover,  the  judgment  below  being  that  the 
lessor  of  the  plaintiff  was  not  entitled,  I  have  humbly  to  move 
your  Lordships  that  the  judgment  of  the  Court  below  be 
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affirmed;   that  is  to  say,  that  your  Lordships  should  give 
judgment  for  the  defendants  in  error. 

Lord  Cottenham.  —  I  quite  concur  in  the  opinion  which 
my  noble  and  learned  friend  has  expressed,  that  the  lessor  of 
the  plaintiff,  Winter,  has  no  title.  When  the  case  was  before 
your  Lordships  last  August,  I  considered  this  case  very  fully ; 
and  I  think  it  right  to  state  how  it  happened  that  on  that 
occasion  I  was  led  into  a  discussion  upon  a  question  which, 
when  the  record  came  to  be  looked  at,  appeared  to  be  not 
before  the  House  :  it  appears  that  the  only  record  before 
the  House  is  an  ejectment  brought  upon  the  demise  of  Win- 
ter. Certainly  there  was  an  idea  in  the  House  that  the  record 
in  the  case  of  Yiney  had  also  been  brought  up  from  the  Court 

of  King's  Bench.  That  appears  not  to  be  the  case, 
*  715   and  therefore  *  the  only  question  for  the  consideration 

of  the  House  is  upon  the  title  as  it  was  claimed  by  the 
lessor  of  the  plaintiff.  Winter  ;  and  looking  at  that  part  of  the 
case,  and  that  part  of  the  case  only,  which  alone  is  necessary 
to  be  considered  for  the  purpose  of  giving  judgment  upon  the 
ejectment  actually  before  us,  I  am  of  opinion  that  the  lessor 
of  the  plaintiff  has  not  made  out  his  title. 

It  was  then  ordered  and  adjudged,  that  '^  the  judgment  in 
the  Court  of  King's  Bench  in  the  case  of  Doe  detn.  Winter  y. 
Perratt  ^  Surge  be  affirmed."  (a) 

(a)  To  preyent  any  mistake  as  to  the  effect  of  the  above  order,  it  is 
proper  to  observe ,  that  it  does  not  afitoa  or  reverse,  or  in  any  way  affect 
the  judgment  of  the  Court  of  King's  Bench  in  favour  of  Mr.  Yiney,  as 
devisee  of  Thomas  Yiney,  the  son  of  Richard  Chilcott's  fourth  daughter. 
There  being  no  writ  of  error  on  that  judgment,  the  House  could  not  make 
any  order  on  it,  although  it  was  involved  in  the  arguments  in  the  quea- 
tions  put  to  the  Judges,  and  made  part  of  the  subject  of  their  opinions 
and  of  the  consideration  of  the  House.  —  See  the  head-notes,  p.  006, 
Bupra. 
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1843. 

Hbnbt  Siree Appellant. 

Mart  Anne  Kirwan,  Widow Be9pandent. 

Sale  of  Lands  subject  to  Annuity.    Agreement  or  Fraud,     Im- 
material Inquiries,     Costs. 

W.  C.  being  seised  in  fee-simple  of  divers  parcels  of  lands  and  other 
hereditaments,  all  subject  to  an  annuity  for  the  life  of  his  mother  and 
to  a  portion  for  his  brother,  mortgaged  one  parcel  and  sold  others. 
Under  a  decree  afterwards  made  against  W.  C.  for  raising  the  portion, 
several  parcels  of  the  then  unsold  lands,  including  the  mortgaged 
premises,  were  sold  in  the  Master's  office,  subject  to  the  annuity,  but 
the  deeds  of  conveyance  to  the  purchasers  did  not  state  whether  ex- 
clusively subject  thereto  or  ratably  with  other  parcels  that  stiU  remained 
muold.  The  mortgagee's  representative  filed  a  bill  against  these  pur- 
chasers and  W.  C,  for  an  indemnity  for  the  mortgage  out  of  the 
unsold  lands,  free  from  the  annuity,  charging  that,  by  agreement 
between  these  defendants,  the  parcels  sold  in  the  Master's  office  were 
to  be  exclusively  subject  thereto,  and  on  that  account  produced  less  by 
the  value  of  the  annuity  than  if  they  were  sold  subject  thereto  ratably 
with  the  parcels  that  still  remained  unsold.  There  was  no  proof  in  the 
cause  of  the  alleged  agreement. 

Held,  that  a  decree  directing  inquiries  as  to  the  value  of  the  parcels  sold 
by  the  Master  was  erroneous,  as  such  inquiries  were  immaterial  to  the 
issue  between  the  parties ;  and  that  the  bill  ought  to  have  been  dis- 
missed, with  costs,  without  prejudice  to  any  bill  that  might  be  after- 
wards filed  for  apportioning  the  annuity  on  all  the  lands  originally 
charged  therewith. 

A  Court  cannot,  without  proof,  presume  an  agreement,  on  the  ground 
that,  if  there  was  no  agreement,  there  was  fraud  ;  nor  will  the  Court 
act  upon  fraud  or  other  misconduct,  if  they  are  not  put  in  issue  by  the 
pleadings.^ 

The  House,  in  reversing  a  decree  which  directed  immaterial  inquiries, 
and  ordering  the  bill  to  be  dismiased,  as  at  the  hearing,  with  costs,  will 
not  give  the  appellant  relief  from  his  costs  of  prosecuting  the  inquiries 
before  he  appealed. 


1 


See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  324  and  note  (8)  ;  Other  v. 
Smurthwaite,  L.  R.  5  £q.  437,  441 ;  Gilbert  v.  Lewis,  1  Be  6.,  J.  &  S. 
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February  23;  March  2, 1843. 

Richard  Chartres  was,  in  the  year  1784,  seised  in  fee  of 
the  towns  and  lands  of  East  and  West  Ballygenane,  Coolsal- 
lagh,  Kilcummer,  and  Peardstown,  also  of  certain  fields  in  the 
Poudladine  road  and  south  liberties  of  Cork,  the  impropriate 

tithes,  the  two  winter  fairs  and  glebe  lands  of  the 
*  717    parish  of  Edlworth,  *  and  of  certain  lands  in  Duzzy 

Island,  all  in  the  county  of  Cork ;  and  was  also  en* 
titled,  under  a  lease  of  lives  renewable  for  ever,  to  part  of  the 
lands  of  Johnstown,  called  Granite-field,  in  the  county  of 
Dublin.  By  indentures  of  lease  and  release,  the  release  bear- 
ing date  the  25th  of  October,  1784,  and  made  between  the 
said  R.  Chartres  of  the  first  part,  Thomas  Carew  and  Elizabeth 
his  daughter  of  the  second  part,  and  certain  trustees  therein 
named  of  the  third  and  fourth  parts  (being  the  settlement 
executed  in  contemplation  of  the  marriage,  which  shortly 
afterwards  took  place,  between  the  said  Richard  and  Eliza- 
beth), the  said  several  lands  and  hereditaments  were  settled 
to  certain  uses  therein  declared,  and,  amongst  others,  to  the 
use  and  intent  that  after  the  decease  of  the  said  Richard,  the 
said  Elizabeth  should  receive  for  her  life,  out  of  the  said  lands 
and  premises,  a  jointure  of  300/.  a  year ;  and  subject  thereto, 
to  the  use  of  trustees  for  two  hundred  years,  upon  trust  to 
raise  a  sum  of  8,000^  for  the  portion  or  portions  of  the  younger 
child  or  children  of  the  marriage,  payable  as  the  said  Richard 
should  appoint,  and  in  default  of  appointment,  to  them  equally 
at  the  age  of  twenty-one  ;  and  subject  to  the  said  term  and 
jointure,  to  the  use  of  such  of  the  sons  of  the  marriage  in  tail 
as  Richard  should  appoint,  and  in  default  of  appointment,  to 
the  first  and  every  other  son  in  taU  male,  with  other  remain- 
ders over ;  and  the  reversion  was  thereby  given  to  the  said 
Richard  and  his  heirs  absolutely. 

There  was  issue  of  the  marriage  two  sons,  William  Char- 
tres the  eldest,  and  Richard  the  second  son,  and  no  other 
issue.    Their  father  died  in  1808,  intestate,  and  without  hav- 

88,  49,  50  ;  Crocker  v.  Higgins,  7  Conn.  342  ;  Hogan  v,  Burnett,  37  Mias. 
(8  Geo.)  617;  Howell  v.  Sebring,  1  McCarter  (N.  J.),  84,  90  ;  Parsons  v. 
Heston,  3  Stockt.  (N.  J.)  150 ;  Grove  v.  Rentch,  26  Md.  367,377;  Story 
Eq.  PI.  §  28  ;  Webster  v.  Power,  2  Priv.  C.  Ap.  69. 
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ing  made  any  appointment  of  the  said  lands  and  premises, 
leaving  his  said  sons  and  his  wife,  Elizabeth  Chartres, 
him  surviving  ;  whereupon  William  *  Chartres  became  *  718 
entitled,  as  tenant  in  tail  male,  to  the  said  lands  and 
premises,  and  Richard  became  entitled  to  the  charge  of  30002. 
on  his  attaining  his  age  of  twenty-one  years,  and  Elizabeth 
Chartres  became  entitled  to  the  jointure  of  iOOL  a  year  for 
her  life,  chargeable  on  all  the  said  lands  And  premises. 

In  1810,  William  Chartres  suffered  a  recovery  of  all  the 
said  lands  and  premises,  and  became  seised  thereof  in  fee, 
subject  to  the  jointure  and  to  the  charge  and  term  of  two  hun- 
dred years  to  secure  the  same  ;  and  by  indenture  of  mortgage,' 
dated  the  Ist  of  July,  1812,  he  conveyed  the  lands  of  Peards- 
town  to  one  Nicholas  Connolly,  his  heirs  and  assigns,  subject 
to  redemption  on  payment  of  780/.  with  interest  at  6^  per 
cent,  per  annum ;  and  upon  the  same  day  he  executed  his 
bond  and  warrant  of  attorney  for  confessing  judgment  thereon, 
in  the  penal  sum  of  1560/.,  as  a  collateral  security  for  the  said 
780/.  and  interest.  Nicholas  Connolly  shortly  after\f  ards  died 
intestate,  leaving  William  Connolly  his  eldest  son  and  heir-at- 
law,  who  also  obtained  administration  of  the  goods  and  chat- 
tels of  his  father. 

In  the  year  1814,  W.  Chartres  sold  and  conveyed  the  fee  of 
Poudladine  Road  fields  to  W.  Connolly,  and  in  1815  he  sold 
and  conveyed  the  fee  of  the  lands  of  Duzzy  Island  to  Robert 
Hedges  Eyre.  Both  these  conveyances  contained  stipulations 
that  the  lands  so  respectively  conveyed  should  be  discharged 
from  the  jointure  of  800/.  a  year,  and  from  the  charge  of 
8000/. 

In  December,  1815,  William  Chartres  married  Alicia  Vipont, 
and  a  marriage  settlement  was  executed,  dated  the  23d  of 
December,  1815,  whereby  all  the  said  lands  (except  the  parts 
so  sold  to  W.  Connolly  and  Eyre)  were  settled  to  the  use  of 
W.  Chartres  for  life,  remainder  to  the  sons  of  the  marriage  in 
tail  male,  remainder  to  the  daughters  in  tail.  The  wife 
died  *  shortly  after  the  marriage,  leaving  issue  only  *  719 
one  daughter,  Alicia  (now  the  wife  of  George  Gray), 
who,  under  the  provisions  of  the  settlement,  became  tenant 
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in  tail  in  remainder  of  the  said  lands  and  premises,  expectant 
on  the  death  of  her  father. 

By  an  indenture,  dated  the  17th  of  January,  1816,  Mrs. 
Elizabeth  Chartres  granted  to  one  Anne  Cave  an  annuity  of 
lOOZ.,  part  of  her  jointure  of  300/. ;  and  by  another  indent- 
ure, dated  the  26th  of  April,  1816,  she  granted  to  one  James 
Durham  an  annuity  of  1002.,  also  part  of  her  said  jointure. 

R.  Chartres  having,  in  1816,  attained  his  age  of  twenty-one 
years,  and  being  entitled  to  the  charge  of  SOOO/.,  by  certain 
deeds,  executed  in  the  years  1816  and  1817,  assigned  this 
charge  by  way  of  mortgage  to  the  said  J.  Durham,  to  secure 
certain  sums  of  money  advanced  to  him  by  Durham,  who  by 
one  of  these  deeds  was  empowered  to  call  in'  the  said  sums 
immediately. 

In  March,  1817,  R.  Chartres  and  J.  Durham  filed  their  bill 
in  Chancery,  in  Ireland,  against  W.  Chartres,  Elizabeth  Char- 
tres, and  others  (trustees  and  formal  defendants),  stating  in 
substance  the  matters  aforesaid ;  and  thereby  prayed,  amongst 
other  things,  that  an  account  might  be  taken  of  the  charge  of 
8000Z.,  and  that  W.  Chartres,  or  such  other  defendants  as 
should  appear  liable  thereto,  might  be  obliged  to  pay  R. 
Chartres  and  J.  Durham  what  should  appear  due  on  foot 
thereof,  according  to  their  respective  rights,  or  in  default  of 
payment,  that  said  lands,  or  a  competent  part  thereof,  should 
be  sold  for  payment  of  the  said  charge. 

The  several  defendants  having  put  in  their  answers,  the 
cause  came  on  to  be  heard  before  the  Lord  Chancellor  of  Ire- 
land, in  June,  1818,  when  his  Lordship  ordered  a  reference 
to  the  Master  to  take  an  account  of  the  sum  remaining 
•  720  due  on  foot  of  the  charge  of  *  8000?.,  and  also  accounts 
of  what  was  due  to  Durham  on  foot  of  his  several  secu- 
rities, and  to  Anne  Cave  on  foot  of  her  annuity  of  lOOZ.,  and 
also  to  take  an  account  of  all  incumbrances  a£Pecting  the  said 
estates  prior  to  the  said  plaintiffs'  demands. 

The  Master,  by  his  report,  made  in  January,  1819,  and 

afterwards  confirmed,  stated,  amongst  other  things,  that  there 

was  due  upon  foot  of  the  charge  of  3000/.  the  sum  of  8000/., 

together  with  846/.  15a.  for  interest  thereon,  making  together 
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the  sum  of  88462. 15«. ;  and  that  there  was  dae  to  J.  Durham 
250/.,  being  two  and  a  half  years  of  his  annuity  of  lOOZ. 
chargeable  on  the  said  lands ;  and  that  there  was  also  due  to 
him  the  principal  sum  of  4252.  upon  foot  of  certain  deeds  in 
the  report  mentioned,  together  with  interest  thereon,  amount- 
ing in  the  whole  to  4782.  0«.  6(2. 

The  cause  came  on  to  be  heard  on  the  report  and  merits  in 
March,  1819,  before  the  Lord  Chancellor ;  whereupon  it  was 
ordered  and  decreed  that  the  said  sums  of  3000Z.  and  8462. 
15«.  should  be  charged  on  the  trust  term  in  the  lands  and 
premises  comprised  in  ihe  deed  of  October,  1784,  and  that  R. 
Chai-tres  was  entitled  to  the  same,  and  that  W.  Cbartres 
should,  in  six  months,  pay  him  the  said  sums,  as  also  his  costs 
in  the  cause,  and  that  thereupon  the  plaintiffs  should  dis- 
charge the  said  several  lands  and  premises  from  the  same ; 
and  it  was  further  ordered,  that,  in  default  of  payment  within 
the  time  aforesaid,  the  Master  should  set  up  and  sell  by  pub- 
lic cant  the  trust  term  in  the  several  lands  and  premises  com- 
prised in  the  deed  of  1784,  or  so  much  thereof  as  would  be 
sufficient  to  discharge  the  principal,  interest,  and  costs  so 
decreed  to  the  plaintiff  R.  Chartres  as  aforesaid ;  and 
that  out  of  the  moneys  arising  by  such  *  sale,  the  plain-  *  721 
tiff  Durham  should  be  paid  the  sum  reported  due  to 
him  on  foot  of  the  assignment  of  part  of  the  said  charge,  with 
interest  until  paid,  together  with  costs. 

W.  Chartres  not  having  paid  the  several  sums  as  directed 
by  the  decree,  the  Master,  in  pursuance  thereof,  in  November, 
1819,  set  up  the  lands  of  Granite-field,  in  the  county  of  Dub- 
lin, to  be  sold,  and  the  same  were  thereupon  sold  for  20002. 
to  Mr.  Solomon  Spear  (who  was  of  counsel  for  the  plaintiffs 
in  the  cause).  There  was  no  statement  made  at  the  sale  that 
those  land^  were  or  were  not  sold,  subject  to  the  jointure  of 
3002. 

On  the  20th  and  27th  of  April,  1820,  further  sales  were 
had  in  the  Master's  office,  in  pursuance  of  the  said  decree,  on 
which  occasions  R.  Chartres  (the  plaintiff  in  the  cause)  was 
declared  the  purchaser  of  the  lands  of  West  Ballygenane,  for 
a  sum  of  8002.,  and  of  other  denominations  of  the  said  lands, 
for  sums  amounting  in  the  whole  to  22502. 
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W.  ConnoUy,  the  representative  of  the  moi*tgagee  of  the 
lands  of  Peardstown  (not  a  party  to  the  cause),  having  after- 
wards obtained  an  order  to  open  the  two  last-mentioned  sales, 
another  sale  was  had  in  December,  1820,  at  which  he  was 
present,  and  R.  Cbartres  was  again  declared  the  purchaser, 
at  the  price  of  3750Z.,  of  the  lands  of  West  Ballygenane  and 
Peardstown,  a  small  division  of  East  Ballygenane,  and  cer- 
tain parts  of  Coolsallagh,  the  impropriate  tithes,  and  the  two 
winter  fairs  and  glebe  of  the  parish  of  Kilworth,  for  the  resi- 
due of  the  said  term  of  200  years ;  all  which  were  conveyed 
to  him  by  indenture,  dated  the  27th  of  August,  1821,  for  the 
residue  of  the  said  term,  without  any  mention  being  therein 

made  of  the  liability  of  those  lands,  exclusively,  to  the 
♦  722   jointure.    The  notes  of  *  sale  in  the  Master's  ofSce 

stated  that  they  were  "  subject  to  an  annuity  of  8001. 
a  year,  for  the  life  of  Mrs.  E.  Chartres,  then  aged  near  sixty 
years." 

'  Most  of  these  lands  and  premises  so  purchased  by  R.  Char- 
tres, under  the  decree  in  Chartres  v.  Chartres^  were  purchased 
by  him  in  trust  for  the  appellant  (who  was  his  solicitor  in  the 
cause,  and  his  agent  in  completing  the  purchase) ;  and  ac- 
cordingly, by  an  iudenture,  dated  the  21st  of  September, 
1821,  R.  Chartres  assigned  and  conveyed  to  the  appellant 
the  lands  of  Peardstown,  seventy-eight  acres  of  East  Bally- 
genane, and  the  said  tithes,  fairs,  and  glebe  lands  of  Kilworth, 
for  valuable  consideration ;  and  the  appellant  thence  became 
and  still  is  possessed  or  in  receipt  of  the  rents  and  profits 
thereof. 

In  November,  1821,  W.  Connolly,  as  eldest  son  and  admin- 
istrator of  Nicholas  Connolly,  filed  his  bill  in  the  Court  of 
Chancery  in  Ireland  against  W.  Chartres,  Alicia  Chartres 
(then  an  infant),  J.  Durham,  R.  Chartres,  Elizabeth  Char- 
tres,  Anne  Cave,  and  others  (trustees  and  formal  defendants), 
chiefly  stating  the  matters  aforesaid,  and  praying  that  an 
account  might  be  taken  by  the  Master  of  the  pit>duce  of 
the  sales  of  the  lands  and  premises  sold  under  the  decree  in 
Chartres  v.  Chartres^  and  also  an  account  of  w])at  was  due  to 
plaintiff  in  respect  of  the  said  mortgage  and  judgment ;  and 
that,  inasmuch  as  the  lands  of  Peardstown,  which  were  the 
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Only  lands  included  in  the  mortgage  to  the  plaintiff's  father, 
had  been  sold  for  payment  of  prior  incumbrances  under  th 
said  decree,  it  might  be  referred  to  the  Master  to  inquire  and 
report  whether  there  were  any  lands  comprised  in  the  settle- 
ment of  1784,  and  on  which  such  prior  incumbrances  were  a 
lien,  yet  remaining  unsold ;  and  if  so,  that  the  plaintiff 
might  be  decreed  to  be  a  creditor  *on  such  unsold    *723 
lands,  to  the  extent  of  the  purchase-money  of  the 
lands  of  PeardstQwn  comprised   in   the   mortgage   to   his 
father. 

The  appellant  was  not  made  a  party  to  that  bill,  nor  was 
any  relief  prayed  thereby  in  respect  of  the  jointure  of  300/., 
nor  was  there  any  allegation  in  it  that  any  lands  in  particular 
were  chargeable  therewith  in  exoneration  of  others,  or  that 
all  the  lands  sold  as  well  as  unsold  were  not  liable  thereto. 

The  several  defendants  put  in  their  respective  answers  to 
the  bill,  and  R.  Chartres  in  his  answer  thereto,  filed  in  July, 
1822,  stated,  that  he  became  the  purchaser  of  the  tithes, 
lands,  and  premises  in  that  bill  mentioned,  isubject,  in  com- 
mon with  the  lands  remaining  unsold,  to  the  jointure  of  3002. 
to  his  mother. 

That  cause  (^Connolly  v.  Chartren  and  others)  was  heard 
before  the  Lord  Chancellor,  on  pleadings  and  proofs,  in  Feb- 
ruary, 1826;  and  by  a  decretal  order  then  pronounced^  it 
was  referred  to  the  Master  to  inquire  and  report  in  regard  to 
the  several  matters  prayed  by  the  bill. 

The  Master  made  his  report  in  July,  1828,  and  the  cause 
was  afterwards  set  down  to  be  heard  on  the  report  and 
merits,  but  becoming  defective  for  want  of  parties,  was 
struck  out  of  the  list  by  consent,  by  an  order  dated  the  16th 
of  February,  1829,  and  no  final  decree  was  then  made 
thereon. 

R.  Chartres  having  been  discharged  as  an  insolvent  debtor 
in  1827,  and  one  John  M'Key  having  been  appointed  his 
assignee  in  1832,  W.  Connolly  then  filed  a  supplemental  bill 
in  the  cause,  praying  that  M'Key  might  answer  the  premises. 
This  was  the  Jast  proceeding  taken  by  W.  Connolly  in  the 
suit;  he  died  in  May,  1835,  having  by  his  will  ap- 
pointed *  his  only  child,  Mary  Anne,  the  respondent,   *  724 
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his  executrix,  and  certain  other  persons  his  executors. 
The  respondent  alone  proved  the  will.  She  afterwards  mar- 
ried one  William  Kirwan,  and  having  obtained  letters  of 
administration  of  the  goods  and  chattels  of  N.  Connolly, 
tinadministered  by  W.  Connolly,  she  and  her  husband,  Kir- 
wan, in  November,  1836,  filed  their  bill,  in  the  nature  of  a 
bill  of  revivor  and  supplement  in  the  cause  of  Connolly  v. 
ChartreSj  against  W.  Chartres,  Alicia  Chartres,  otherwise 
Gray,  and  her  husband  George  Gray,  Elizabeth  Chartres, 
R.  Chartres,  J.  Durham,  Anne  Cave,  and  the  appellant,  who 
thereby  was  for  the  first  time  made  a  party  to  the  said  cause. 
The  bill  of  revivor  and  supplement,  after  stating  for  the 
most  part  the  several  matters  aforesaid,  further  stated  that 
the  several  purchasers  of  the  lands  and  premises  sold  under 
the  decree  in  the  cause  of  Chartris  v.  Chartres^  were  well 
aware  at  the  times  of  their  purqhases,  that  the  previous 
sales  of  the  Poudladine  Road  fields  to  W.  Connolly,  and  of 

*  the  lands  of  Duzzy  Island  to  Eyre,  were  made  upon  stipula- 
tions that  these  denominations  should  be  respectively  exoner- 
ated from  the  said  jointure  and  charge,  and  that  the  same 
were  to  be  raised  out  of  the  other  lands  comprised  in  the 
settlement  of  1784 ;  and  that  previous  to  the  sales  under  the 
said  decree,  it  was  arranged  and  agreed  by  and  between 
W.  Chartres,  R.  Chartres,  and  the  appellant,  with  the  knowl- 
edge and  participation  of  S.  Spear,  that  parts  of  the  lands 
and  premises  comprised  in  the  settlement  of  1784,  and  not 
theretofore  sold  ^by  W.  Chartres,  sufficient  to  produce  sums 

•  to  satisfy  the  purposes  of  the  decree  in  Chartres  v.  Chartres^ 
should  be  set  up  and  sold  under  that  decree,  subject  ex- 
clusively to  said  jointure,  so  that  the  sales  theretofore 

♦  725  *  made  of  parts  of  the  said  lands  to  W.  Connolly 
and  Eyre  should  remain  unaffected,  and  so  also  that 
such  parts  of  the  said  lands  as  might  remain  unsold  under 
the  said  decree  should  be  free  of  and  exonerated  from  all 
future  accruing  gales  of  the  said  annuity :  and  accordingly, 
that  the  conditions  of  sale  under  the  decree  were  for  the 
residue  of  the  trust  term  of  200  years,  subjetxt  to  an  annuity 
or  jointure  of  300^  for  the  life  of  Mrs«  E.  Chartres,  then 
aged  near  sixty  yeare,  and  under  and  upon  such  conditions 
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R.  Chartres  was  in  December,  1820,  declared  the  purchaser 
of  the  said  lands  and  premises  so  purchased  by  him:  and 
the  bill  charged  that  the  parts  of  said  lands  so  purchased  by 
R.  Chartres  were  well  worth  the  sum  of  8750Z.,  subject  ex- 
clusively to  the  thereafter  accruing  gales  of  the  entire  of 
the  said  annuity  or  jointure,  and  that  if  sold  subject  only  to 
a  proportionate  part  thereof,  according  to  the  relative  value 
of  the  said  lands  and  premises  so  purchased  by  him,  and  of 
the  other  lands  and  premises  comprised  in  said  settlement  of 
1784,  they  would  have  been  worth,  and  would  have  pro- 
duced 2500Z.  and  upwards  more  tlian  said  sum  of  3750^  ;  and 
that  the  only  parts  of  the  said  lands  and  premises  which 
were  originally  charged  with  said  jointure,  which  then  re- 
mained unsold,  were  a  part  of  East  Ballygenaile,  containing 
164  acres,  producing  yearly  9dZ.  19«.  or  thereabouts,  and  a 
part  of  Coolsallagh  containing  185  acres,  producing  yearly 
1037.  8«.  2d.  or  thereabouts ;  and  that  these  parts  were  not 
sufficient  for  full  payment  of  the  jointure,  and  if  sold  sub-  * 
ject  thereto,  or  to  any  proportion  thereof,  the  same  would 
not  produce  nearly  sufficient  for  payment  of  the  sum  due  on 
foot  of  the  said  mortgage  and  judgment  to  N.  Connolly ; 
and  that  the  plaintiff,  Mary  Anne,  as  administratrix 
of  the  goods  and  chattels  of  *  N.  Connolly,  was  en-  *  726 
titled  to  the  sum  due  on  foot  thereof,  and  to  have  .the 
lands  still  remaining  unsold  set  up  and  sold,  discharged  of 
the  jointure  and  all  arrears  thereof,  and  to  have  it  declared 
that  the  lands  so  purchased  in  the  cause  of  Chartres  v.  (7Aar- 
tres  by  R.  Chartres,  were  exclusively  liable  to  make  good  * 
and  pay  the  said  jointure  and  all  arrears  thereof,  and  that 
the  plaintiffs  were  entitled  to  have  the  receiver  who  had 
been  appointed  in  the  cause  of  Chartres  v.  ChartreSj  extended 
to  their  suit.  The  bill  also  stated  that  about  three  years 
after  the  purchase  by  R.  Chartres,  he  and  the  appellant  filed 
a  bill  against  W.  Connolly,  Eyre,  and  others,  for  an  appor- 
tionment of  the  jointure  on  all  the  lands  comprised  in  the 
settlement  of  1784  ;  to  which  the  defendants  put  in  answers, 
insisting  thereby  that  R.  Chartres  had  purchased  the  lands 
under  the  decree,  subject  exclusively  to  the  future  full  pay- 
ments of  the  jointure,  to  the  exoneration  of  all  the  other 
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lands  comprised  in  the  settlement  of  1784  ;  and  so  conscious 
were  he  and  the  appellant  that  such  was  the  fact,  that  they 
suffered  the  bill  for  apportionment  to  be  dismissed  with  costs, 
for  want  of  prosecution. 

The  bill  of  revivor  and  supplement  prayed  that  the  de- 
cree of  February,  1826,  in  the  original  cause  might  be 
revived,  and  that  the  report  and  proceedings  might  stand, 
and  that  the  plaintiffs  might  have  the  benefit  thereof,  and 
have  the  same  relief  as  in  and  by  the  said  original  bill  was 
prayed :  and  that  it  might  be  declared,  that  the  lands  and 
premises  in  the  said  report  mentioned,  and  thereby  reported 
to  remain  unsold  under  the  said  decree,  in  the  cause  in 
which  R.  Chartres  was  plaintiff,  were  freed  and  exonerated 
from  the  said  jointure  and  all  arrears  thereof,  so  far  as 
regarded  R.  Chartres  and  the  appellant ;  and  that 

*  727    *  they  might  be  decreed  to  indemnify  the  said  lands 

and  premises  from  the  said  jointure,  and  all  arrears 
*- thereof:  and  that  it  might  be  declared  that  all  arrears 
of  the  jointure  and  the  accruing*  gales  thereof,  ought  to  be 
levied  out  of  the  lands  and  premises  purchased  by  R.  Char- 
tres, under  the  decree  in  the  said  cause,  in  which  he  was 
plaintiff :  and  in  case  the  Court  should  he  of  opinion  that 
the  lands  and  premises  so  purchased  by  R.  Chartres  ought 
not  to  be  deemed  as  purchased  exclusively  subject  to  the  said 
jointure,  and  all  arrears  thereof,  in  exoneration,  so  far  as  re- 
garded R.  Chartres  and  those  deriving  under  him,  then  that 
it  might  be  referred  to  the  Master  to  inquire  and  report  the 
annual  amount  and  portions  of  the  jointure,  and  of  the 
arrears  thereof,  which  each  denomination  or  parcel  of  said 
lands  and  premises  so  purchased  by  R.  Chartres,  and  the 
lands  and  premises  still  remaining  unsold,  ought  to  contrib- 
ute towards  payment  of  the  arrears  of  the  said  jointure,  and 
of  all  future  accruing  gales  thereof,  during  the  lifetime  of 
Elizabeth  Chartres ;  and  that  such  portions  thereof  as  the 
Master  should  report  as  fit  and  proper  to  be  contributed  by 
the  said  lands  and  premises  respectively  might  be  decreed 
well  charged  thereon;  and  that  all  accounts  proper  and 
necessary  for  the  said  purpose,  and  for  the  plaintiffis'  relief  in 
the  premises,  might  be  directed  and  taken. 
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The  appellant,  in  his  answer  to  the  bill,  admitted  amongst 
other  things  that  the  Master,  in  pursuance  of  the  decree  in 
Chartres  v.  Chartre$j  set  up  and  sold  to  R.  Chartres  the  lands 
and  premises  in  the  bill  described,  subject  to  their  fair  pro- 
portion of  the  jointure,  but  not  exclusively  subject  thereto, 
as  in  the  bill  alleged ;  and  he  submitted  that  all  the  lands 
and  premises  comprised  in  the  deed  of  1784,  being  by 
*  express  words  liable  to  the  payment  of  the  jointure,  *  728 
the  Master  could  not,  according  to  the  statement  of 
title  to  the  said  lands  then  before  him,  set  up  any  proportion 
of  the  said  lands  and  premises  exonerated  from  the  said  lia- 
bility, all  the  said  lands  being  alike  subject  to  the  payment  of 
the  jointure ;  and  he  also  submitted  that  the  lands  and  prem- 
ises sold  to  R.  Chartres  could  not,  without  an  express  declara- 
tion to  that  effect,  be  made  exclusively  liable  to  the  jointure. 

The  appellant  denied  that  he  was  in  any  manner  aware 
that  the  sales  by  W.  Chartres  of  the  Poudladine  Road. fields 
to  W.  Connolly,  and  of  the  lands  of  Duzzy  Island  to  Eyre, 
were  under  stipulations  that  these  fields  and  lands  should  be 
exonerated  from  contribution  to  the  jointure  and  charge  ;  and 
he  distinctly  negatived  the  statement  of  the  bill  as  to  the 
arrangement  for  the  sale  of  parts  of  the  said  lands  exclusively 
liable  to  the  jointure,  stating  that  it  was  utterly  untrue,  as  by 
the  bUl  alleged,  that  it  was  arranged  and  agreed  by  and  be- 
tween the  appellant  and  the  other  parties  in  the  bill  named, 
or  any  other  person  or  persons,- that  parts  of  the  said  lands 
and  premises  in  the  said  marriage  settlement  comprised,  and 
not  theretofore  sold  by  W.  Chartres,  subject  exclusively  to 
the  said  jointure,  sufficient  to  produce  sums  to  satisfy  the 
purposes  of  said  decree  in  the  cause  of  Chartre$  v.  Chartres^ 
should  be  set  up  and  sold  under  the  decree,  so  as  that  the 
sales  theretofore  made  of  parts  of  the  said  lands  and  premises 
to  W.  Connolly  and  Eyre  should  remain  unaffected ;  or  that 
such  parts  of  the  said  lands  and  premises  as  might  remain  un- 
sold under  the  said  decree  should  be  exonerated  from  all 
future  accruing  gales  of  said  jointure ;  no  such  arrangement 
or  agreement  having  to  the  knowledge,  information,  or 
belief  of  appellant,  ever  existed  :  and  *  the  appellant  *  729 
on  his  own  part  positively  denied  that  he  was  a  party 
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or  privy  to  any  such  arrangement  or  agreement ;  and  he  sub- 
mitted that  the  Master  could  not  have  set  up  the  lands  in 
the  bill  mentioned  otherwise  than  as  subject  to  the  said 
annuity,  to  which  the  same  were  subject  in  common  with  all 
the  other  lands  and  premises  comprised  in  the  indenture  of 
1784 ;  and  the  appellant  also  denied  that  if  the  lands  sold  to  R. 
Chartres  were  subject  only  to  a  proportionate  part  thereof,  the 
same,  according  to  the  relative  value  of  the  lands  and  premises 
so  purchased  by  R.  Chartres,  and  the  other  lands  and  premises 
comprised  in  the  settlement  of  1784,  would  have  been  worth 
2500/.  more  than  the  said  sum  of  3750/.,  as  by  the  bill  alleged ; 
the  appellant  believed  that  that  sum  of  3750/.  was  more  than 
the  value  of  said  lands,  subject  to  their  fair  proportion  of  said 
jointure :  and  the  appellant  admitted  that  in  1824  he  and  R. 
Chartres  filed  a  bill  for  an  apportionment  of  the  jointure 
amongst  all  the  lauds  and  premises,  and  that  W.  Connolly 
and  Eyre  put  in  answers  to  the  effect  in  the  respondent's  bill 
stated ;  but  he  said  it  was  untrue  that  the  bill  of  1824  was 
dropped  for  the  reasons  in  the  respondent's  bill  alleged ;  the 
cause  of  its  not  being  proceeded  in,  being  in  consequence  of 
R.  Chartres's  insolvency. 

The  cause  being  at  issue,  witnesses  were  examined  on  both 
sides,  and  publication  passed,  when  W.  Kirwan  died,  leaving 
the  respondent  surviving.  The  respondent  afterwards  ob- 
tained an  order  for  liberty,  in  respect  of  the  right  surviving 
to  her,  to  proceed  in  the  cause.  The  cause  came  on  to  be 
heard  before  the  Lord  Chancellor  of  Ireland,  in  May,  1888. 
The  only  question  in  controversy  on  that  occasion  was, 

whether  the  lands  and  hereditaments  of  which  R. 
*  730   Chartres  *  became  the  purchaser  in  1820  had  been 

sold  to  him  charged  exclusively  with  the  jointure  of 
800/.,  to  the  exoneration  of  the  unsold  lands;  or  whether 
they  were  sold  subject  ratably  with  the  other  unsold  lands,  to 
a  fair  proportion  of  that  jointure.  The  evidence  applicable 
to  that  question  consisted  of  the  notes  of  sale  in  the  Master's 
office ;  and  the  Master's  certificate  of  the  sale  of  the  lands  and 
premises  sold  to  R.  Chartres  in  December,  1820,  were,  '^  all 
subject  to  an  annuity  of  800/.  a  year  for  the  life  of  Mrs.  £• 
Chartres,  aged  near  sixty  years;"  and  of  depositions  of  a 
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Mr.  Herrick,  who  attended  with  W.  Oonnolly  at  the  sale  as 
his  solicitor.  He  deposed  that  the  Master  declared  the  said 
lands  were  to  be  sold  subject  to  the  said  jointure ;  and  that 
after  R.  Chartres  was  declared  the  best  bidder,  W.  Connolly, 
and  one  O'Leary,  then  also  present,  complained  that  the  lands 
did  not  produce  their  value  even  though  subject  to  the  joint- 
ure ;  and  thereon  R.  Chartres  and  H.  Siree,  who  was  acting 
as  his  solicitor,  declared  that  the  lands  being  subject  to  the 
annuity  of  800/.  for  the  life  of  a  lady  then  but  sixty  years  of 
f^e,  decreased  their  value,  and  that  the  sum  bid  by  R.  Char- 
tres subject  thereto  was,  as  they  considered,  the  value  of  the 
lands  and  premises.  A  rental  thereof  was  also  exhibited  in 
evidence  amounting  to  451^,  and  some  valuators  examined  by 
the  respondent  estimated  the  value  of  those  lands  and  prem- 
ises subject  exclusively  to  the  jointure  at  4200Z.,  and  at  48007. 
if  only  subject  thereto  ratably  with  the  other  lands  then  un- 
sold. It  was  also  stated  in  R.  Chartres's  petition  and  schedule 
in  the  Insolvent  Debtors'  Court,  that  he  had  purchased  the 
lands  subject  to  the  jointure.  There  was  no  evidence  of  the 
arrangement  or  agreement  between  W.  and  R.  Chartres  and 
the  appellant  that  these  lands  should  be  exclusively  subject 
to  the  jointure.  ' 

*  It  was  contended  by  the  appellant's  counsel,  at  the    ♦  731 

« 

hearing  of  the  cause,  that  the  decree  in  Chartres  v. 
Chartres  did  not  authorize  a  sale  of  any  portion  of  the  lands 
charged  exclusively  with  the  jointure,  and  did  not  exonerate 
any  portion  of  them  ;  and  that  the  evidence  of  the  respondent 
negatived  the  fact  of  the  sale  to  R.  Chartres,  clothed  with  an 
exclusive  liability  to  the  jointure.  It  was  also  urged  that  W. 
Connolly,  the  plaintiff  in  the  original  cause,  and  who  was 
present  at  the  sale,  had  not  by  his  bill  put  forward  such  a 
case,  and  that  it  was  not  competent  to  his  representative  to 
make  a  totally  new  case  by  her  bill  of  revivor  and  supple- 
ment; and  that  it  appeared  by  the  evidence  of  a  valuator 
that  the  value  of  these  lands  and  premises  in  the  year  1820, 
if  purchased  exclusively  subject  to  the  jointure,  would  have 
been  about  1700/.,  and  if  purchased  uncharged  with  the  joint- 
ure, or  any  part  of  it,  from  3760/.  to  4300/. 
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On  the  part  of  the  respondent,  her  counsel  relied  on  Her- 
rick's  evidence  and  on  the  notes  of  sale  above  stated. 

The  Lord  Chancellor,  in  June,  1838,  pronounced  a  decretal 
order,  whereby  he  directed  that  it  should  be  referred  to  the 
Master  to  inquire  and  report  what  was  the  annual  value  of 
the  lands  and  premises  purchased  by  R.  Ghartres,  in  Decem- 
ber, 1820,  at  the  sale  under  the  decree  in  Chartres  v.  Chartre9^ 
having  regard  to  the  printed  rental  in  the  receiver's  accounts, 
and  such  other  evidence  touching  the  annual  value  of  the 
purchased  lands  as  either  party  might  produce ;  and  that 
when  the  Master  should  have  ascertained  such  annual  value, 
he  should  further  inquire  and  report  what  would  have  been 
a  fair  price  to  have  paid  for  the  said  lands  in  December,  1820, 
if  they  were  to  be  sold  subject  exclusively  to  the  pay- 
*  732  ment  of  the  jomture  of  8002.  *  for  the  life  of  Elizabeth 
Chartres,  and  also  what  would  have  been  a  fair  price  if 
sold  subject  ratably  with  the  other  unsold  lands  to  a  proportion 
of  said  annuity.  And  it  was  further  ordered  that  the  Master, 
in  ascertaining  such  respective  values,  should  be  at  liberty  to 
take  the  opinion  of  a  notary,  not  examined  before  in  the 
cause,  on  the  subject  of  such  respective  values. 

The  respondent  and  appellant  proceeded  before  the  Master 
under  this  order,  and  all  the  proofs  respecting  the  value  of 
the  purchased  lands  which  had  been  used  at  the  hearing  were 
read  before  the  Master,  as  also  the  evidence  of  several  other 
witnesses  as  to  the  nature  and  value  of  the  lands  at  the  time 
of  the  sale. 

The  Master,  by  his  report,  dated  the  14th  of  June,  1839, 
found  that  the  'annual  value  of  the  said  lands  and  premises, 
purchased  by  R.  Chartres  in  1820,  amounted  to  the  sum  of 
451/.  188. ;  that  the  said  lauds  and  premises,  if  then  sold  ex- 
clusively subject  to  said  jointure,  were  worth  the  sum  of 
4180Z.  Is.  lOd. ;  and  if  sold  subject  ratably  with  the  other 
unsold  lands,  to  a  proportion  of  the  said  jointure,  were  worth 
the  sum  of  48222.  U.  10(2. 

The  appellant  having  filed  seven  exceptions  to  this  report, 
the  cause  came  on  to  be  heard  before  the  Lord  Chancellor  on 
these  exceptions  and  on  the  merits,  on  the  4th  of  November, 
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1839,  when  his  Lordship  ordered  four  of  the  exceptions  to  be 
allowed,  and  the  others  to  be  overruled,  and  that  the  report 
should  go  back  to  the  Master,  that  he  might  review  the  same 
in  respect  to  the  annual  value  of  the  lands  of  West  Bally- 
genane,  therein  found  to  amount  to  the  sum  of  1062.  19». 

The  Master  made  his  further  report,  finding  as  in  his  former 
report ;  and  the  appellant  filed  two  exceptions  to  the  further 
report, 

*  The  cause  was  afterwards  heard  before  the  Lord  *  733 
Chancellor,  in  January,  1840,  upon  the  last-mentioned 
report,  exceptions,  and  merits,  when  his  Lordship,  by  his  de- 
cree, dated  the  15th  of  January,  1840,  overruled  these  excep- 
tions, and  confirmed  the  report,  and  ordered  that  the  decree 
made  in  the  original  cause  of  Connolly  against  Chartres  and 
others,  bearing  date  the  4th  of  July,  1828,  should  be  abso- 
lutely confirmed :  and  after  declaring  the  sum  therein  reported 
due  to  W.  Connolly,  with  interest,  to  be  well  charged  on  the 
unsold  lands,  and  after  directing  a  sale  of  so  much  of  the  un- 
tsold  lands,  for  payment  thereof,  as  should  be  equal  in  value 
to  the  lands  of  Peardstown,  it  was  by  his  Lordship  further 
ordered  that  the  said  lands,  or  so  much  thereof  as  should  be 
sold,  be  sold  discharged  of  the  annuity  or  jointure  of  800Z. ; 
and  it  was  further  ordered,  that  the  defendants,  or  such  of 
them  as  were  entitled  to  the  lands  sold  in  December,  1820, 
should  execute  such  proper  deed  or  deeds  as  should  be  ap- 
proved of  by  the  Master,  for  discharging  the  lands  which 
should  be  sold  by  virtue  of  this  decree,  and  the  purchaser  or 
purchasers  thereof,  from  the  said  annuity  or  jointure,  and  all 
arrears  thereof:  and  it  was  further  ordered,  that  the  appellant 
should  pay  to  the  plaintiff  the  costs  of  the  supplemental  cause 
from  November,  1836,  the  time  of  the  filing  of  the  supple- 
mental bill  and  bill  of  revivor ;  and  that  the  receiver  in  the 
cause  of  Chartres  v.  Chartres  should  be  extended  to  this  cause, 
to  receive  the  rents  and  profits  of  the  said  unsold  lands. 

The  appeal  was  against  the  three  decrees  of  the  16th  of 
June,  1838,  the  4th  of  November,  1839,  and  the  15th  of 
January,  1840.  (a) 

(a)  After  the  appeal  was  lodged,  the  respondent  married  a  Mr.  Aylmer, 
and  the  appellant  died.    The  suit  was  afterwards  revived  in  Ireland,  and 
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•  784       *  Mr.  Turner  and  Mr.  Baean^  for  the  appellant.  —  It 

was  not  competent  for  the  respondent  by  bill  of  re- 
vivor and  supplement  to  make  a  totally  new  case,  and  to  pray 
for  relief,  as  against  the  purchaser  under  the  sale  of  1820, 
altogether  different  from  the  relief  prayed  by  W.  Connolly 
by  his  original  bill,  and  upon  grounds  not  suggested  by  that 
bill. 

By  the  decree  in  Ckartres  v.  ChartreSy  the  Master  was  not 
authorized  to  set  up  and  sell  any  part  of  the  estates  thereby 
directed  to  be  sold,  charged  exclusively  with  the  jointure  of 
8002.  That  could  only  have  been  done  by  some  agreement 
among  the  parties  interested ;  but  no  such  agreement  was 
shown  to  have  existed.  To  entitle  the  respondent  to  the  de- 
cree of  1840,  after  a  lapse  of  so  many  years,  some  positive 
evidence  should  have  been  laid  before  the  Court  on  her  part, 
that  the  Master  did  sell,  and  that  Richard  Chartres  did  pur- 
chase, the  lands  and  premises  so  sold  in  December,  1820, 
exclusively  subject  to  the  jointure.  The  respondent  failed  to 
do  this  ;  her  evidence,  such  as  it  was,  having  gone  to  show 
that  he  purchased  merely  subject,  not  that  he  purchased  exclu- 
sively subject,  to  the  jointure.  Even  if  the  agreement  alleged 
in  the  respondent's  bill  had  been  proved,  there  could  not  be 
any  suit  brought  by  Connolly  to  enforce  it.  Colyear  v.  The 
Countess  of  Mvlgrave.  (a)  But  there  is  no  evidence  on  which 
the  Court  could  act  of  such  an  agreement.  W.  Connolly  was 
himself  present  at  the  sale  in  1820 ;  he  filed  his  bill  soon  after- 
wards as  a  creditor  against  the  unsold  estates ;  then  it  would 
be  of  the  least  importance  to  him,  if  any  such  agreement 
existed,  to  establish  it. 

•  785       *  The  decree  in  the  cause  of  Chartres  v.  Chartres^ 

not  having  authorized  the  Master  to  sell  any  part  of 
the  lands  in  that  decree  mentioned,  charged  exclusively  with 
the  jointure,  and  it  having  been,  therefore,  beyond  the  juris- 
diction of  the  JM[aster  so  to  sell  them,  it  cannot  be  presumed 
that  he  did  so  act  beyond  his  jurisdiction  and  contrary  to  law. 

the  appeal  was  revived  by  an  order  of  the  House,  in  the  name  of  Horatio 
Nelson  Siree  as  appellant  in  place  of  his  late  father,  against  Ayhner  and 
vnfe,  as  respondents, 
(a)  2  Keen,  81. 
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If  it  was  proper  to  direct  any  inquiry  at  the  original  hear- 
ing in  1838,  the  inquiries  directed  by  the  decree  then  made 
were  not  such  as  the  nature  of  the  case  required  and  ren- 
dered proper,  inasmuch  as  the  fact  whether  R.  Chartres  pur- 
chased exclusively  subject  to  the  jointure  or  not,  was  thereby 
made  to  depend  on  the  adequacy  or  inadequacy  of  the  price 
paid  by  him,  —  which  was  unjust,  —  and  upon  further  evi- 
dence to  be. taken  before  the  Master.  It  is  a  well  known 
rule  of  practice,  that  if  a  party  fails  to  prove  a  material 
fact  by  evidence  in  the  cause,  he  is  not  entitled  to  a  refer- 
ence to  the  Master  to  take  further  proof  of  it.  Marten  y. 
Winchelo,  (a) 

[Lord  Cottenham  (who  presided  in  the  absence  of  the 
Lord  Chancellor).  —  It  will  be  more  convenient  to  dispose 
of  the  decree  first,  because  if  the  decree  is  wrong,  it  will  not 
be  necessary  to  inquire  into  the  propriety  of  the  consequen- 
tial directions.  If  we  shall  think  the  decree  right,  then  we 
will  hear  you  on  the  other  proceedings.] 

The  decree  is  manifestly  wrong.  It  is  evident  from  the 
notes  of  sale,  and  from  the  Master's  certificate  thereof,  that 
he  had  set  up  and  sold  the  lands  subject  to  the  annuity,  as 
they  really  were  subject  thereto,  ratably  with  the  other 
lands  and  hereditaments  comprised  in  the  settlement 
of  1784,  but  no  part  of  them  was  *  exclusively  subject  •  736 
to  or  exonerated  from  it,  all  being  liable  to  contribute 
their  proportions  according  to  the  rules  of  law.  As  to  the 
alleged  agreement,  there  is  no  evidence  at  all  of  it  except  the 
vague  recollection  of  Mr.  Herrick,  who  was  present  at  the  sale 
as  Connolly's  solicitor.  The  Court,  instead  of  granting  the 
inquiries  directed  by  the  decree,  ought  to  have  dismissed  the 
bill  with  costs. 

The  final  decree  was  induced  mainly  by  the  result  of  the 
inquiry  as  to  the  value  of  the  lands,  whereas  such  result 
should  have  formed  no  element  whatsoever  in  the  case.  If 
the  value  could  rightly,  uxider  any  circumstances,  form  an 

(a)  Cr.  &  Pb.  257. 
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element  in  the  case,  the  value  as  found  by  the  Master  was 
not  80  much  beyond  the  price  paid  as  to  justify  the  conclu* 
sion  come  to  by  the  Court  in  pronouncing  the  final  de- 
cree. 

Mr.  Ktndersletf  and  Mr.  JSislop  Clarke^  for  the  respon- 
dent.—  There  was  no  question  that,  prior  to  the  suit  of 
Chartres  y.  Chartres^  some  parts  of  the  lands  originally  sub- 
ject to  the  jointure  and  charge  were  sold  by  Wm.  Chartres, 
exonerated  therefrom,  to  William  Connolly  and  to  Hedges 
Eyre.    The  suit  of  Chartres  v.  Chartres  was  a  friendly  suit  be- 
tween the  two  brothers  as  the  principal  parties ;  and  although 
the  decree  therein  contained  no  declaration  as  to  the  exclu- 
sive liability  of  any  part  of  the  lands  to  the  jointure,  the 
parties  interested  in  the  property  might  and  did  enter  into 
agreements  for  the  exoneration  of  some  parts,  and  the  exclu- 
sive liability  of  other  parts;    as,  for  instance,  the  sale  of 
Granite-field  to  Mr.  Spear  was  free  from  the  jointure.     The 
inquiry  directed  by  the  decree  of  June,  1838,  to  ascertain 
the  value  of  the  lands  sold  to  R.  Chartres  at  the  time  of 
the  sale,  was  not  an  element  in  the  cause ;  but  the 
*  737    *  object  was,  if  they  should  be  found  to  be  more  valu- 
able than  the  sum  paid,  })y  the  value  of  the  jointure, 
to  infer  thence  conclusively  that  they  were  sold  exclusively 
subject  to  the  jointure.     If  any  doubt  existed  on  that  point, 
Mr.  Siree  is  not  the  person  to  be  heard  to  say  he  had  any 
doubt :  he  was  the  solicitor  in  that  cause,  and  had  the  whole 
management  of  it  and  of  the  sale.     There  were  no  conditions 
of  sale  advertised,  but  bidders  did  not  attend,  as  it  was  under- 
stood that  the  lands  were  to  be  sold  exclusively  subject  to  the 
jointure ;  and  that  was  clearly  the  belief  of  the  Master,  as 
appears  from  his  notes  of  the  sale  and  his  certificate.     If  the 
matter  was  misunderstood,  it  was  Mr.  Siree's  duty  to  have 
explained  it,  and  his  taking  advantage  now  of  his  silence 
then  would  prove  him  to  have  been  guilty  of  the  grossest 
fraud.     The  purchase  was  for  the  greater  part  made  for  Mr. 
Siree,  and  he  as  purchaser  and  as  solicitor  conducting  the  sale 
knew  very  well  whether  the  property  was  sold  subject  to  the 
whole  or  to  part  only  of  the  jointure. 
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[Lord  Cottenham.  —  Those  observations  on  the  conduct  of 
Siree  would  be  most  important,  if  the  bill  had  been  framed  to 
set  aside  the  sale  on  the  ground  of  fraud  or  concealment  by 
him.] 

We  do  not  impute  to  him  that  he  intended  fraud :  our  case 
is,  that  he  purchased  the  lands  subject  to  the  whole  of  the 
jointure,  part  of  which  he  now  attempts  to  throw  on  the 
other  lands.     If  fraud  was  intended  by  him,  he  could  not 
have  found  a  better  way  of  committing  it  than  by  allowing 
the  sale  to  take  place  without  any  published  conditions,  but 
with  the  understanding,  suggested  by  the  expressions  used 
by  the  Master,  that  the  lands  so  sold  were  sold  subject  to  the* 
whole  jointure.     Our  argument  is,  that  if  he  was  not  guilty 
of  the  grossest  fraud,  there  was  an  agreement  between 
*  him  and  the  other  parties  present  at  the  sale  that  the    *  738 
property  was  to  be  sold  exclusively  subject  to  the  an- 
nuity.   To  relieve  him  from  the  fraud,  we  say  there  was  such 
an  agreement. 

[Lord  Cottenham.  —  The  case  you  make  in  the  plead- 
ings, stating  an  arrangement  and  agreement,  acquits  him  of 
fraud,] 

The  property  is  set  up  for  public  sale,  as  subject  to  the  an- 
nuity. Siree,  the  attorney  conducting  the  cause  and  the  sale, 
must  know  whether  it  was  to  be  sold  subject  to  the  whole 
annuity,  or  to  part  only :  the  public  supposed  it  was  subject 
to  the  whole,  for  the  public  knew  nothing  of  the  other  prop- 
erty comprised  in  the  settlement ;  no  mention  was  made  of 
any  other  property ;  it  was  only  stated  that  the  property  set 
up  for  sale  was  subject  to  the  annuity.  If  there  was  any 
thing  equivocal  in  the  expressions  found  in  the  notes  of  sale, 
the  attorney  who  conducted  it  ought  not  to  be  allowed  to 
avail  himself  of  the  equivocation. 

With  respect  to  the  inquiries  directed  by  the  decree  of 
1838  into  the  value  of  the  lands  sold,  in  the  absence  of  satis- 
factory evidence  in  the  cause,  they  referred  to  the  recent  case 
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of  Lord  Aldborough  v.  Trycy  (a)  and  they  submitted  that  it 
was  also  matter  for  the  consideration  of  the  House  whether 
the  appellant  had  not  precluded  himself  from  being  heard 
against  that  decree,  inasmuch  as  if  he  found  himself  ag- 
grieved by  it,  he  ought  to  have  appealed  against  it  without 
delay,  instead  of  acquiescing  in  it  by  his  proceedings  in  the 
Master's  office ;  and  on  that  point  also  they  cited  the  same 
case.  (6) 

Mr.  Turner  was  about  to  reply,  — 

♦  739  *  Lord  Cottenham.  —  We  will  take  an  opportunity 
of  looking  at  this  case,  being  of  opinion  that  the  decree 
cannot  be  maintained,  which  is  now  our  impression ;  we  do 
not  ask  you  to  reply  now,  but  if  we  shall  feel  it  necessary, 
we  will  make  it  known  to  you.  Let  the  case  stand  over  till 
this  day  week. 

March  2. 

Lord  Cottenham.  —  The  bill  filed  by  the  respondent  in 
1886,  stated  that  in  1810  William  Chartres  was  entitled  in 
fee  (subject  to  an  annuity  of  306Z.,  and  a  charge  for  portions 
of  8000Z.)  to  lands  called  Peardstown,  and  other  lands ;  that 
in  1812  he  mortgaged  Peardstown  to  Nicholas  Connolly,  in 
fee,  for  780Z. ;  that  in  1815  a  settlement  was  made  on  the 
'  marriage  of  William  Chartres,  under  which  he  was  made 
tenant  for  life  of  all  these  lands ;  and  Alicia  his  daughter,  an 
infant,  is  now  tenant  in  tail ;  that  in  1817  a  bill  was  filed  by 
Richard  Chartres  and  one  Durham,  to  whom  he  had  assigned 
a  part  of  the  charge  for  raising  the  SOOOZ.  portion ;  that  in 
1819  there  was  a  decree  for  the  sale  of  the  estate  to  raise  the 
SOOOZ. ;  that  in  November,  1819,  a  sale  of  part  of  the  estate 
took  place  to  a  pei*son  of  the  name  of  Spear ;  that  in  1820  a 
sale  took  place  of  Peardstown  and  other  lands  to  Richard 
Chartres,  the  plaintiff  in  that  suit,  subject  to  the  300Z.  an- 
nuity ;  that  William  Connolly,  the  representative  of  the 
mortgagee,  opened  the  biddings  in  December,   1821,  and 

(a)  Vol.  yn.,  ante,  p.  436;  see  p.  456. 
Q))  Id.  pp.  455,  456. 
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Richard  Charters  again  became  the  purchaser,  subject  to 
.  the  SOOZ.  annuity,  and  Peardstown  and  the  other  lands  were 
conveyed  to  him  in  August,  1821 ;  that  on  the  21st  of  Sep- 
tember, 1821,  Richard  Charters,  who  purchased  Peardstown 
and  part  of  the  other  lands  for  Siree  the  appellant,  his 
attorney  in  the  cause,  conveyed  the  same  to  him  ;  *  and  •  740 
that  in  November,  1821,  a  bill  was  filed  by  William 
Connolly  for  an  account  of  the  surplus  purchase-money,  and 
for  foreclosures,  and  for  payment,  out  of  other  lands  liable  to 
the  8000/.,  of  so  much  of  the  same  as  had  been  paid  out  of 
Peardstown,  the  only  land  subject  to  the  mortgage. 

It  is  to  be  observed  that  this  bill  of  W.  Connolly  confined 
itself  to  the  3000/.,  and  did  not  ask  any  similar  relief  with 
respect  to  the  annuity  of  SOOZ.  In  1826  a  decree  in  that 
cause  was  made,  directing  certain  inquiries ;  and  in  1828 
there  was  a  report,  and  no  further  proceedings  appear  to 
have  been  had  in  that  cause.  Richard  Chartres,  a  party  de- 
fendant, having  become  insolvent,  a  supplemental  bill  was 
filed  in  1832,  against  his  assignee,  by  W.  Connolly.  In  1886, 
W.  Connolly  having  died,  the  respondent,  Mrs.  Kirwan,  being 
his  administrator,  filed  the  present  bill  against  the  appellant. 
It  appears  that  in  1814  William  Chartres  sold  part  of  the 
lands  subject  to  the  800Z.  annuity  to  W.  Connolly,  and  the 
respondent  is  his  heir.  In  1815  another  part  of  these  lands 
was  sold  to  one  Eyre,  who  is  not  party  to  the  present  bill, 
nor  is  Spear,  who  was  the  purchaser  of  another  part  of  the 
lands  subject  to  the  annuity. 

The  bill  states  that  all  these  three  sales  were  made  under 
an  agreement,  which  was  known  to  Richard  Chartres,  that 
the  lands  so  sold  should  be  discharged  from  the  annuity  of 
300Z.,  and  that  it  was  agreed  between  William  Chartres, 
Richard  Chartres,  and  the  appellant  Siree,  that  the  lands 
sold  under  the  decree  in  the  cause  of  Chartres  v.  Chartres 
should  be  exclusively  subject  to  the  annuity ;  that  the  lands 
sold  to  Richard  Chartres  were  wortii  3750Z.,  the  sum  he  paid, 
if  subject  exclusively  to  the  annuity,  and  were  worth 
2500Z.  more,  if  liable  *to  it  only  pro,  rata  with  the  *741 
other  lands.  In  this  bill,  which  I  have  carefully 
looked  through,  there  is  no  allegation  of  fraud ;  it  proceeds 
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on  a  statement  of  contract,  which  contract,  if  true,  would 
exclude  a  case  of  fraud.  There  is  no  alternative  statement  of 
facts  as  to  any  fraud  committed,  as  the  ground  upon  which 
equitable  relief  is  sought. 

The  respondent's  bill  states  that  in  1828,  three  years  after 
the  purchase,  Richard  Chartres  and  the  appellant  filed  a  bill 
for  the  payment  of  the  annuity  out  of  those  other  lands  pro 
rata  ;  and  that  the  appellant  received  the  whole  of  the  rents  of 
the  lands  purchased  by  him,  and  the  rents  of  other  pails, 
under  pretence  of  the  share  of  the  ZOOL  which  had  been 
assigned  to  him.  The  bill  then  prays  that  the  lands  pur* 
chased  by  Richard  Chartres  may  be  declared  exclusively 
liable  to  the  annuity  of  800Z.,  or  that  the  proportion  in  which 
'such  lands  and  the  lands  unsold  were  to  be  liable  may  be 
ascertained  and  declared  ;  and  it  prays  for  a  receiver. 

Now  it  is  to  be  observed  that  William  Connolly,  who  had 
opened  the  biddings,  was  present  at  the  sale  to  Richard  Char- 
tres ;  but  by  his  bill  of  1821,  he  made  no  case  as  to  the  SOOL 
annuity.  It  is  also  to  be  observed  that  the  decree  did  not 
authorize  the  Master  to  sell  the  lands  discharged  of  the 
annuity,  or  exclusively  subject  to  it.  I  have  thought  it 
material  to  point  out  distinctly  the  case  made  by  the  respon- 
dent's bill,  because  it  shows  that  she  rested  her  case  entirely 
upon  an  alleged  agreement  in  1820,  between  William  Char- 
tres, then  only  tenant  for  life  of  the  estate,  and  Richard 
Chartres  and  the  ^pellant  Siree,  in  the  absence  of  the  annu- 
itant ;  that  the  portion  of  the  estate  purchased  by  Richard 
Chartres,  and  the  appellant  through  him,  should  be 
*  742  charged  with  the  *  whole  of  the  annuity  of  300/.,  to  the 
exoneration  of  the  other  portions,  which  were  originally 
subject  to  it.  That  the  respondent  failed,  in  the  judgment 
of  the  Court,  to  prove  any  such  agreement  at  the  hearing, 
may  be  assumed  from  tlie  absence  of  any  declaration  in  sup- 
port of  it  in  the  decree,  and  from  the  inquiries  directed  as  to 
the  value,  —  inqniiies,  in  my  opinion,  immaterial  in  any  view 
of  the  case,  and  certainly  useless  if  the  Court  had  thought 
that  any  such  agreement  had  been  established. 

Upon  examining  the  evidence  it  appears  that  there  was  not 
any  proof  of  the  alleged  agreement,  which  was  positively 
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denied  by  the  answer.  The  notes  of  sales  were  relied  upon 
as  evidence  to  establish  the  agreement,  because  they  described 
the  property  as  subject  to  an  annuity  of  300^ ;  and  beyond 
all  doubt  such  a  description,  though  consistent  with  the  fact, 
was  most  imprudent,  as  it  did  not  specify  tl^t,  though  so 
subject,  other  property  was  also  liable  to  the  same  charge ; 
but  certainly  it  does  not  amount  to  a  statement  that  the  lands 
described  were  exclusively  liable  to  the  annuity ;  and  that  it 
was  not  so  understood  is  proved  by  the  fact  that  the  property 
in  question  was  sold  in  two  lots,  one  on  the  *20th  and  the 
other  on  the  27th  of  April,  1820 ;  and  that  in  both  lots  the 
property  comprised  is  described  in  the  same  terms  as  subject 
to  an  annuity  of  300Z.  If,  then,  the  words  imply  an  exclu- 
sive liability,  the  lands  sold  on  the  20th  would  be  exclusively 
liable ;  and  the  lands  sold  on  the  27th,  instead  of  being  ex- 
clusively liable,  would  have  been  relieved  from  all  liability 
from  the  previous  sale  on  the  20th.  Herrick's  deposition 
proves  no  more  than  the  notes  of  sale  do.  There  is  also 
further  proof,  most  conclusive  against  the  respondent,  that 
there  never  was  any  such  agreement.  William  Con- 
nolly, who  *  represented  Nicholas  Connolly  (both  of  *  743 
whom  are  now  represented  by  the  respondent,  the 
plaintiff  in  the  cause),  —  and  in  which  William  Connolly  the 
mortgage  now  claimed  by  the  plaintiff  was  then  vested,  and 
who  had  therefore  the  same  interest  in  tlirowing  the  whole 
of  the  annuity  upon  the  land  purchased  by  Bichard  Char- 
tres  as  the  plaintiff  now  has,  —  though  not  a  pai'ty  to  the 
suit  in  which  the  decree  for  sale  was  made,  intervened  in  the 
sale,  and  opened  the  biddings,  and  made  an  affidavit  for  that 
purpose,  and  bid  at  the  second  sale,  and  in  November,  1821, 
filed  a  bill  for  the  purpose  of  throwing  upon  the  other  lands 
charged  with  the  80002.  as  much  as  those  parts  of  them  which 
were  comprised  in  his  mortgage  had  contributed  to  pay  by 
means  of  those  sales ;  and  he  obtained  a  decree  in  that  cause 
in  1826.  But  neither  upon  the  occasion  of  his  so  opening 
the  biddings,  nor  in  his  bill,  did  he  set  up  any  such  agree- 
ment as  that  alleged  by  the  plaintiff  in  her  bill  of  1835, 
although  Richard  Chartres  and  Siree,  in  1824,  filed  a  bill 
against  this  William  Connolly  and  others,  for  the  purpose  of 
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having  the  annuity  raised  and  paid  pro  rata  out  of  the  differ- 
ent portions  of  the  property  liable  to  it  (which  bill  is  stated 
in  the  bill  of  1835),  and  thereby  gave  to  all  parties  notice  of 
what  he  claimed  to  be  entitled  to. 

.The  rental  and  the  receiver's  accounts  in  Chartrea  v.  Char- 
tree  were  also  referred  to ;  but  it  was  not  explained  how 
these  documents,  taken  from  the  proceedings  in  a  cause  to 
which  Siree  was  not  a  party,  could  be  used  against  him  ;  and 
yet  the  Master  is,  by  the  decree  in  this  cause,  ordered  to  have 
regard  to  them.  It  is  therefore  unnecessary  to  observe  in 
detail  what  they  contain  ;  but  it  is  satisfactory,  considering 

the  course  which  I  feel  bound  to  advise  your  Lordships 
*  744    to  adopt,  that  they  do  not  contain  any  evidence  *  in 

support  of  the  alleged  agreement,  but  rather  the  re- 
verse ;  as  the  case  attempted  to  be  proved  by  these  documents 
is  that  Siree  received  all  the  rents  of  the  lands  purchased  by 
him,  without  contributing  any  thing  towards  the  annuity,  and 
not  that  after  the  purchase  he  had  paid  the  whole  of  it  out  of 
those  rents,  which,  under  any  such  agreement,  he  ought  to 
have  done. 

It  was  argued  that  if  there  was  no  such  agreement,  there 
was  gross  fraud  in  the  conduct  of  the  sales  under  the  decree ; 
and  that  Siree,  the  solicitor  of  the  plaintiff  in  that  cause,  was 
the  author  of  the  fraud,  and  profited  by  it  in  his  purchase. 
.That  the  purchase  by  Siree,  the  plaintiff's  solicitor,  was  an 
extremely  improper  act,  and  contrary  to  the  settled  rules  of 
equity,  is  perfectly  true ;  but  perhaps  not  more  so  than  that 
Richard  Chartres,  the  plaintiff  in  that  cause,  should  himself 
become  a  purchaser  without  leave  of  the  Court ;  and  this  was 
known  to  all  parlies,  and  to  William  Connolly  amongst  others, 
at  the  time  of  the  sale  ;  and  so  early  as  1824,  Siree  himself, 
as  a  plaintiff  in  the  bill  of  that. year,  avowed  himself  a  pur- 
chaser ;  but  no  objection  was  made  to  any  of  the  purchases 
on  this  ground  by  William  Connolly,  nor  is  any  relief  prayed 
upon  the  ground  of  such  imputed  fraud  in  this  suit.  It  was 
only  used  in  argument  in  aid  of  the  case  founded  upon  the 
alleged  agreement.  The  Court,  it  was  argued,  must  presume 
the  i^reement,  because  if  there  was  no  agreement,  there  was 
fraud.  In  the  absence  of  all  evidence,  no  agreement  can  be 
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presumed  upon  any  such  ground ;  nor  can  the  Court  for  anj 
purpose  act  upon  a  case  of  misconduct  and  fraud  which  was 
not  put  in  issue  by  the  pleadings,  and  which  the  defendant, 
therefore,  had  no  opportunity  of  meeting. 

*  It  was  urged  that  the  decree  only  directed  inqui-  ♦  745 
ries,  and  that  a  Court  of  appeal  would  not  readily 
reverse  a  decree  which  only  sought  better  information.  This 
is  true  where  the  inquiries  are  of  a  nature  to  lead  to  ^  satis- 
factory solution  of  the  question  between  the  parties,  but  has 
no  reference  to  the  present  case,  in  which  the  objection  is 
that  they  cannot  do  so.  If  it  be  true  that  in  the  absence  of 
all  direct  evidence  the  alleged  agreement  cannot  be  inferred 
from  the  price  at  which  the  property  was  bought  at  the  auc- 
tion, the  result  of  the  inquiries  directed  must  be  immaterial 
to  the  decision  of  the  suit. 

I  am,  for  these  reasons,  of  opinion,  that  the  respondent, 
the  plaintiff  below,  has  failed  to  establish  any  case  upon  the 
ground  of  the  alleged  agreement,  or  of  the  imputed  fraud. 

It  was  then  said,  that  if  the  plaintiff  has  failed  in  showing 
that  the  lands  purchased  by  Richard  Chartres  and  the  appel- 
lant ought  to  bear  the  annuity  exclusively,  the  plaintiff,  the 
mortgagee  of  the  lands  sold,  was  entitled  to  have  the  annuity 
raised  and  paid  out  of  such  lands  proportionably  with  the 
other  lands  upon  which  it  was  charged.  Such  a  case  might 
have  arisen,  if  the  plaintiff  had  alleged  and  proved  that  a  part 
of  the  corpus  of  the  estate  subject  to  the  mortgage  had  been 
exhausted  in  paying  a  larger  proportion  of  the  arrears  of  the 
annuity  than  it  ought  to  have  borne ;  but  as  a  mortgagee  not 
in  possession  has  no  right  to  an  account  of  bygone  rents,  it  is 
immaterial  how  the  annuity  was  paid  out  of  the  income  of  the 
estate  chai-ged  with  it,  prior  to  the  filing  of  the  plaintiff's  bill 
against  the  appellant  Siree  in  1885.  There  is  no  case  alleged 
and  proved  of  misapplication  of  the  property  mortgaged 
in  satisfaction  of  the  annuity  which  the  plaintiff  can 
*  be  entitled  to  have  set  right  by  a  decree,  and  it  is  •  746 
not  the  course  of  a  Court  of  Equity  to  declare  a  right 
which  it  is  not  asked  or  which  it  is  unable  to  enforce  ;  and  in 
this  case  it  would  be  totally  useless,  because  if  the  lands  pur- 
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chased  by  Richard  Chartres  and  the  plaintiff  are  not  exclu- 
sively liable  to  the  annuity,  no  question  exists  as  to  their 
being  liable  to  it  pro  rata  with  the  other  portions  charged. 
If  the  plaintiff  had  intended  to  ask  any  decree  upon  this  part 
of  the  case,  he  could  not  have  obtained  it  in  the  absence  of 
the  owner  of  the  other  parts  of  the  lands  charged,  such  as 
Mr.  Eyre  and  Mr.  Spear.  In  fact,  he  has  made  no  case  for 
any  such  decree,  and  the  objection,  therefore,  is.  upon  the 
merit's,  and  not  for  want  of  parties :  I  am,  therefore,  of  opin- 
ion that  the  whole  of  the  plaintiff  *s  case  failed,  and  was  inca- 
pable of  being  aided  by  the  result  of  the  inquiries  directed, 
and  that  the  bill  ought  to  have  been  dismissed  against  the 
appellant  at  the  hearing,  with  costs ;  but  as  he  did  not  come 
to  this  House  to  reverse  that  decree,  but  permitted  the  inqui- 
ries and  other  proceedings  to  be  prosecuted  without  taking 
the  proper  steps  to  relieve  himself  from  the  decree,  I  think 
that  he  cannot  now  be  relieved  from  his  own  costs  of  such 
inquiries  and  proceedings,  though  they  necessarily  fall  to  the 
ground.  I  move  your  Lordships,  therefore,  that  the  decree 
of  the  13th  of  June,  1888,  be  reversed,  and  the  bill  as  against 
the  appellant  be  dismissed  witff  costs,  up  to  and  including  the 
hearing. 

If  it  appears  to  the  counsel  for  the  plaintiff  in  the  cause 
that  there  is  any  apprehension  that  the  dismissal  of  the  bill 
might  have  the  effect  of  preventing  hereafter  its  being 
pleaded  in  bar  to  the  suit  for  apportioning  the  annuity,  it 

certainly  cannot  be  your  Lordships'  intention  that  this 
•  747    order  should  have  any  *  such  effect.    If,  therefore,  it 

is  asked,  I  think  your  Lordships  may  very  safely  add 
to  the  order  which  your  Lordships  will  make,  a  declaration 
that  the  bill  be  dismissed  without  prejudice  to  any  bill  that 
may  hereafter  be  filed  for  the  purpose  of  apportionhjg  the 
annuity. 

Lord  Campbell.  —  I  take  exactly  the  same  view  of  the 

case  as  my  noble  and  learned  friend  has  done  ;  and,  as  he  has 

travelled  over  the  whole  so  very  elaborately,  I  think  it  may 

be  quite  enough  for  me  to  say  that  I  rest  my  opinion  upon 
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this  short  ground,  —  which  is  quite  satisfactory  to  my  own 
mind,  —  that  tlie  foundation  of  the  bill  to  which  the  present 
appellant  was  made  a  party  was  an  agreement ;  without  that 
agreement,  I  apprehend  there  would  have  been  no  equity 
disclosed  against  hinx:  when  the  cause  came  to  a  hearing 
there  was  not  a  particle  of  evidence  to  support  that  agree- 
ment ;  and  looking  at  the  facts  that  are  in  evidence,  I  should 
say  that  no  such  agreement  was  ever  entered  into.  What, 
then,  ought  to  have  been  done  ?  The  bill  ought  to  have  been 
dismissed,  with  costs.  The  inquiry  which  was  directed  was, 
in  my  mind,  wholly  immaterial,  because  such  an  agreement 
cannot  be  inferred  from  inadequacy  of  price.  I  apprehend, 
therefore,  that  the  proper  course  will  be  exactly  that  which 
has  been  suggested  by  my  noble  and  learned  friend  ;  and  if  it 
will  meet  the  justice  of  the  case,  there  will  be  no  objection, 
I  apprehend,  to  add  those  words  which  he  has  proposed  to 
the  judgment  of  this  House. 

Mr.  Hislop  Clarke^  of  counsel  for  the  respondent,  the  plain- 
tiff in  the  cause,  asked  their  Lordships  for  a  declaration  to 
that  effect. 

• 

*Mr,  Turner  said  he  supposed  the  order  of  their    *748 
Lordships  would  be  to  reverse  all  the  orders  appealed 
against,  and  to  dismiss  the  cause. 

Lord  Cottenham.  —  All  the  orders,  of  course ;  and  to  dis- 
miss the  bill  with  costs,  up  to  and  mcluding  the  hearing  in 
the  Court  below. 

[It  was  ordered  and  adjudged,  that  the  said  several  decrees 
or  decretal  orders  of  the  16th  of  June,  1834,  4th  of  November, 
1885,  and  l5th  of  January,  1840,  be  reversed ;  that  the  bill 
of  revivor  and  supplement  filed  the  2d  of  November,  1836, 
be  dismissed,  with  costs  of  the  proceedings  to  Mr.  H.  Siree, 
up  to  and  including  the  hearing  in  the  Court  below  on  the 
16th  of  June,  1838,  to  be  paid  to  the  appellant  Horatio  Nel- 
son Siree. 

And  it  was  declared  that  this  judgment  shall  not  prejudice 
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any  bill  that  may  be  filed  for  the  purpose  of  apportioning 
the  said  annuity  among  the  several  denominations  of  lands 
charged  therewith.] 


•749     ♦LORD   TRIMLESTOWN    v.   KEMMIS. 

1842. 

James  Roe,  on  the  Demises  of  John  \ 

Thomas    Baron    Trimlestown,   and  >  Plaintiff  in  Error. 

Others ) 

Henry  Kemmis,  Esq Defendant  in  JError. 

Court  of  Error,    JBill  of  Exceptions.    Rules  of  Evidence. 

A  Court  of  Error  in  England,  upon  a  bill  of  exceptions  brought  before  it 
by  writ  of  error,  is  bound  to  decide  on  the  validity  of  the  exceptions, 
and  to  allow  or  disallow  them  ;  and  also  to  correct  any  errors  in  the 
record  to  which  the  bill  of  exceptions  is  annexed,  and  to  affirm  or 
reverse  the  judgment  of  the  Court  below,  according  to  law. 

But  such  Court  cannot  select  a  part  of  the  evidence  set  forth  in  the  bill  of 
exceptions,  not  being  the  subject  of  exception ,  and  decide  the  cause 
on  arguments  applied  to  that  part  of  the  evidence,  or  on  the  consider- 
ation of  its  bearing  on  the  merits  of  the  case.^ 

Secusy  in  the  case  of  a  special  verdict,  or  demurrer  to  evidence. 

The  Irish  Acts,  2S  Geo.  3,  c.  81;  and  40  Geo.  3,  c.  39,  have  not  given  the 
Court  of  Error  in  Ireland  any  larger  power,  or  different  rule  of  law, 
for  adjudicating  on  the  record  and  bill  of  exceptions  brought  before 
it,  than  those  which  belong  to  and  govern  the  Courts  of  Error  in  Eng- 
land. 

(For  the  decisions  on  the  exceptions,  involving  important  rules  of  evi- 
dence, vide  infra y  p.  773  el  seq.) 

June  16,  18,  30,  1842.    March  6,  1843. 

This  was  a  writ  of  error  on  a  judgment  of  the  Exchequer 
Chamber  in  Ireland,  affirming  a  judgment  of  the  Coui*t  of 
Common  Pleas  there,  upon  a  bill  of  exceptions  taken  at  the 
trial  of  an  action  of  ejectment,  which  was  brought  by  the 

^  See  Boston  v,  Benson,  12  Cush.  61. 
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plaintiff  in  error  to  recover  the  manor,  town,  and  lands  of 
Roebuck,  and  the  lands  of  Clonskeagh,  in  the  county  of  Dub- 
lin. The  declaration,  dated  of  Trinity  term,  1883,  contained 
three  sets  of  counts,  for  various  terms,  on  the  several  demises 
of  John  Thomas  Baron  Trimlestown  and  Edward  Blake, 
and  on  the  joint  demises  of  the  said  Baron  Trimlestown  and 
John  and  Charles  Nugent.  The  premises  sought  to  be  re- 
covered were  described  as  lately  in  the  possession  of 
Thomas  Kemmis,  *  deceased,  his  tenants  or  under-  *  750 
tenants,  and  then  in  the  possession  of  Henry  Kemmis, 
his  tenants  or  undertenants.  Henry  Kemmis  being  admitted 
to  defend  for  all  the  premises,  pleaded  not  guilty  to  the  whole 
declaration ;  and  the  issue  joined  thereon  was  tried  in  June, 
1835,  when  a  verdict  was  found  for  the  defendant. 

From  the  evidence  given  by  the  plaintiff  at  the  trial,  and 
contained  in  the  bill  of  exceptions,  the  following  pedigree  is 
deduced :  — 


Robert, 

9th  Baron 

Trimlestown, 

died  in  May, 

1697. 


( 

MstthiM, 

10th  Baron, 

died  In  1602, 

unmarried. 


Istwife 


L 


John 
died  in  his 
other's  life- 
time, s.  p. 


I 


Bobert, 

12th  Baron 

Trimlestown, 

died  in  1779. 


tbi 


Matthias 

died  in  1767, 

B«p. 


Margaret  Donegan. 


I 

John, 

11th  Baron 

Trimlestown, 

died  in  1746. 


Mary  Bamewall 
died  in  1771. 


2d  wife.  John 

died  unmarried  in 
the  lifetime  of 
Bobert, 
12th  Baron. 


Thomas, 
13th  Baron 
Trimlestown, 
died  in  1796, 
S.p. 


Joseph 
died  in  1762, 

B.  p. 


John  Thomas, 

15th  Baron  Trimlestown, 

lessor  of  the  plaintiff 


Bichard 

died  in  the  lifetime 

of  Thomas,  Baron 

Trimlestown. 


Klcholas 

became  Utb  Baron 

Trimlestown, 

on  the  death  of 

Thomas, 

Baron  Trimlestown, 

and  died  in  1613. 

I 


The  plaintiff's  further  evidence  showed  that  Robert,  9th 
Baron  Trimlestown,  by  an  indenture  of  settlement,  dated 
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the  4th  of  September,  1686,  and  pin-poiting  to  be  executed  in 
pursuance  of  articles  made  on  his  marriage  with  Mar- 

*  751   garet  Donegan  in  July,  1668,  conveyed  *  the  lands 

and  tenements  mentioned  in  the  declaration,  among 
others,  to  William  Earl  of  Limerick  and  Nicholas  Viscount 
Netterville,  their  heirs  and  assigns,  in  trust  to  the  use  of  him 
(the  settlor)  for  life,  remainder  to  the  use  of  his  eldest  son 
Matthias  for  life,  remainder  to  the  said  Matthias's  first  and 
every  other  son  in  tail  male ;  remainder  to  the  use  of  John, 
the  settlor's  second  son,  for  life,  remainder  to  John's  first  and 
every  other  son  in  tail  male,  with  divers  remainders  over,  and 
the  ultimate  remainder  to  the  use  of  the  right  heirs  of  the 
settlor.  And  the  indenture  contained  a  power  to  the  said 
Matthias  and  John,  or  either  of  them,  to  make  such  jointures, 
and  provisions  for  younger  children,  as  the  said  Earl  of  Lim- 
erick and  Viscount  Netterville,  or  the  survivor  of  them,  or 
the  heir  or  heirs  of  such  survivor,  should  approve  of.  This 
indenture  being  in  a  decayed  state  and  illegible,  the  inrolment 
of  it  was  produced  and  read  at  the  trial. 

Amongst  the  other  instruments  produced  on  the  part  of  the 
plaintiff,  were  a  decayed  original  and  an  inrolment  of  an  in- 
denture of  settlement,  made  on  the  23d  of  March,  1703, 
between  John  11th  Baron  Trimlestown  of  the  one  part, 
Thomas  Earl  of  Limerick,  and  John  Viscount  Netterville 
(heirs-at-hiw  of  the  trustees  in  the  above  stated  indenture  of 
1686),  and  Dame  Thomasine  Barnewall,  of  the  other  part ; 
which  —  after  reciting  the  said  indenture  of  1686,  and  the 
power  therein  contained,  and  also  that  the  said  Lord  John 
was  then  seised  of  certain  freehold  estates,  including  the  lands 
of  Roebuck,  &c.,  by  virtue  of  the  indenture  of  1686  —  further 
recited  certain  articles  entered  into  on  his  marriage  with  Mary 
Barnewall  (daughter  of  Dame  Thomasine),  and  particularly 

the  fourth  article,  to  the  effect  that  the  said  John  cove- 

*  752   nan  ted  for  him,  *  his  heirs,  executors,  &c.,  with  the 

said  Dame  Thomasine,  her  executors,  &c.,  with  consent 
of  the  said  Earl  of  Limerick  and  Viscount  Netterville,  that 
the  said  ^^  John  Baron  Trimlestown  and  bis  heirs  shall  settle 
on  the  said  Maiy,  for  her  jointure,  and  in  consideration  of  the 
said  marriage  and  marriage  portion  and  settlement  to  be 
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made  by  the  said  Dame  Thomasine  on  the  said  John  and  his 
heirs,  by  virtue  of  a  power  reserved  in  the  settlement  of  the 
Bight  Honourable  Robert  late  Baron  Trimlestown,  bearing 
date  the  4th  of  September,  1686,  whereby,"  Ac.  (stating  the 
said  power),  '*  and  that  the  said  John  Baron  Trimlestown, 
by  consent  of  the  said  Thomas  Earl  of  Limerick  and  John 
Viscount  Netterville,  will  settle  on  the  said  Mary  Barnewall 
so  much  of  the  said  lands,  &c.,  settled  by  the  aforesaid  settle- 
ment of  the  said  Robert  late  Baron  Trimlestown,  as  shall  be 
and  now  are  of  the  dear  yearly  value  of  400L  per  annum, 
during  her  natural  life;  and  in  case  the  said  John  Baron 
Trimlestown  shall  die  without  issue  male  of  his  body  law- 
fully begotten,  that  then  and  in  such  case  the  said  Mary 
Barnewall  shall  have  an  increase  of  300^  per  annum  to  the 
said  4007.  out  of  the  rest  and  residue  of  the  said  estate  so 
settled  by  the  said  Robert  Baron  Trimlestown,  so  as  to 
make  her  a  jointure  of  TOOZ^  a  year  during  her  natural  life," 
&c.,  in  lieu  of  dower.  The  indenture  then  witnessed,  that 
in  performance  of  the  said  article  and  of  the  said  poiyer,  and 
with  the  consent  of  the  said  trustees,  the  said  John  Baron 
Trimlestown  granted  the  said  lands  of  Roebuck,  and  the 
lands  of  New-Haggard,  in  the  county  of  Meath,  to  the  said 
Earl  of  Limerick,  Viscount  Netterville,  and  Dame  Thomasine 
Barnewall,  and  their  heirs,  during  the  life  of  the  said  Mary 
Barnewall,  to  hold  the  premises  to  them  and  their  heirs 
during  the  life  of  *  Mary  Barnewall,  to  the  use  and  *  768 
behoof  of  her  and  her  assigns,*  and  for  settling  and 
securing  to  her  a  jointure  of  400/.  if  she  should  have  issue 
male  by  the  said  Lord  John,  that  should  live  to- inherit  tlie 
said  late  Lord  Robert's  estates ;  and  for  want  of  such  issue,  to 
the  use  and  purpose  that  the  said  Mary  should  hold  the  said 
lands  in  the  settlement  of  1686,  and  receive  thereout  700/. 
during  her  life,  for  her  jointure  and  in  lieu  of  dower ;  and  if 
the  said  lands  should  come  short  of  7002.  a  year,  to  have  it 
out  of  the  rest  of  the  lands  mentioned  in  the  settlement  of 
1686. 

John  Baron  Trimlestown  died  in  1746  (as  appeared  by  the 
evidence  of  pedigree),  leaving  Mary  his  wife  (who  died  in 
1771,  and  three  sons  by  her,  Robert,  John,  and  Richard. 
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John,  the  second  son,  died  without  issue ;'  Robert,  the  eldest, 
had  issue  by  his  first  wife,  three  sons,  John,  Matthias,  and 
Thomas  ;  and  by  his  second  wife,  one  son,  Joseph.  Of  these 
four,  John  and  Matthias  died  in  their  father's  lifetime  without 
issue  ;  Thomas  succeeded  to  the  title  on  the  death  of  his  father 
in  the  year  1779,  and  died  without  issue  in  1796,  whereupon 
—  his  half-brother  Joseph  having  previously  died  without 
issue  —  the  title  and  estates  fell  to  Nicholas,  son  of  Richard, 
the  third  son  of  the  said  John  Lord  Trimlestown.  The  lessor 
of  the  plaintiff,  as  only  son  and  heir  of  Lord  Nicholas,  claimed 
the  estates  as  tenant  in  tail  under  the  settlement  of  Septem- 
ber, 1786. 

The  plaintiff  also  put  in  evidence  several  bills  and  answers 
in  Chancery,  and  orders  thereon.  The  first  of  these  biUs  was 
filed  in  1771,  by  Thomas  Bamewall,  afterwards  Lord  Trimles- 
town, against  his  father  and  one  Shee  as  executor  of  the  said 
Mary  Lady  Trimlestown.  Shee's  answer  contained  a  list  of 
deeds  and  writings  relating  to  the  lands  to  which  the 
*  764  said  Mary  *  was  entitled  for  her  jointure,  —  as  prayed 
by  the  bill,  —  and  a  statement  by  him,  that  he  believed 
he  was  entitled  to  the  custody  of  the  deeds  until  he  should 
recover  considerable  arrears  due  to  her  out  of  the  lands  of 
Roebuck,  &c.  It  was  then  shown  that  under  an  order  of 
Court  to  produce  those  deeds,  Shee  brought  them  into  Court 
in  a  box,  and  lodged  the  same  with  the  usher.  (The  two 
decayed  indentures  of  1686  and  1703,  before  stated,  were  pro- 
duced from  that  box  at  the  trial  of  the  ejectment.) 

Another  of  the  said  bills  was  filed  in  1816  by  the  lessor 
of  the  plaintiff  against  Thomas  Kemmis,  father  of  the  de- 
fendant in  error,  afterwards  amended  against  the  defendant 
and  his  wife.  In  their  answer,  filed  in  1824,  this  defendant 
stated  that  the  lands  (in  the  declaration  mentioned)  were 
held  by  him  by  virtue  of  leases  granted  to  his  father  by 
Thomas  Lord  Trimlestown,  dated  the  4th  of  March,  1785, 
and  30th  of  May,  1788,  and  other  leases  granted  also  to  his 
father  by  Lord  Nicholas,  dated  the  24th  of  September,  1798, 
and  14th  of  October,  1799  ;  all  which  leases  were  settled  on 
defendant's  wife  by  marriage  settlement,  dated  the  9th  of 
June,  1804. 
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Anofhet  of  tlie  bills  produced  in  evidenee  by  the  plaintiff 
\^ad  filed  in  1774  against  the  said  Thomas,  afterwards  Lord 
Trimlestown,  by  his  sister.  The^  anawer  thereto  by  the  said 
Thomas  stated  that  he  had  beeft  informed  and  believed  that 
hiB  fathet  (the  second  Lord  Robert)  became,  immediately  on 
the  death  of  his  (Robert's)  father  (Lord  John),  entitled  td^ 
and  seised  of  the  revetsios  in  fee  tiul  of  the  lands  of  Roe- 
biiv>k  and  Clonskeagh^  ex|>eotant  upon  an  ^tate  therein  of 
Many  his  mother,'  tot  her  life,  as  part  of  her  jointure  by 
settlementb-  And  he  admitted  thut  the  said  Mary  was 
tatitled,  by  settlement^  to  the  *  rents  of  the  said  lands-  *  766 
from  the  death  of  he*  husband  for  her  life,  and  be- 
lieved that  she  accordingly  enjoyed  the  same  and  received 
the  rents  from  his  death  to  the  time  of  her  own  death  in 
1771 ;  and  that  on  her  death,  the  said  Lord  Robert  became 
possessed  of  the  said  landsy  and  was  seised  and  possessed 
thereof  at  the  time  of  filing  this  answer. 

The  seisin  of  the  Lords  Thomas  and  Nicholas  respectively, 
in  the  lands  iak  question,  was  admitted  by  the  defendant. 

The  evidence  for  the  defendant  consisted,  among  other  mat- 
tefs,  of  copies  of  a  fine  levied  by  the  second  named  Robert 
Lord  Trimlestown,  to  one  Read,  in  1747,  of  the  manor  and 
lands  of  Roebuck,  and  of  a  recovery  suffered  thereof  in  the 
same  year,  one  Abbott  being  the  demandant,  the  said  Bead 
the  tenant,  and  the  said  Lord  Robert  the  vouchee.  To  this 
fine  and  recovery  the  said  Mary  Dowager  Lady  Trimlestown 
was  not  a  party.  It  was  then  proved  that^  the  second  Lord 
Robert  was  a  papist  all  his  life,  and  that  his  sons  Matthias 
Mild  Thomas  also  were  papists,  but  conformed  to  the  Estab- 
lished Church;  Matthias  in  1768,  and  Thomas  in  1767. 
(The  object  of  the  defendant  in  this  evidence  was  to  infer 
therefrom,  and  from  the  Irish  Act  2  Anne,  o*  6,  that  the 
estate  in  tail  male  expectant  on  the  death  of  Robert  the 
father,  was  enlarged  into  an  estate  in  fee-simple  in  the  sons.) 

The  defendant' next  prodnceda  parchment  writing,  dated 
the  20th  of  July,  1668,  purporting  to  be  the  articles  made  on 
the  marriage  of  the  first-named  Robert  Lord  Trimlestown 
with  Margaret  Donegan ;  and  another  **  parchment  writing,, 
purporting  to  be  the  upper  part  of  the  first  skin  of  an  indent- 
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lire,  bearing  date  the  16th  of  March,  1679,  which  had  origi- 
nally consisted  of  two  or  more  skins,  and  which 
*  756  parchment  *  appeared  to  have  been  severed  with  a 
sharp  instrument."  This  latter  instrument,  as  far  as 
it  was  legible,  appeared  to  be  an  indenture  executed  in  per- 
formance of  the  said  marriage  articles  of  July,  1668.  It 
was  proved  to  have  been  found,  just  before  the  trial,  among 
tiie  papers  of  the  Trimlestown  family,  delivered  to  their 
agent  by  the  executor  of  Thomas  Kemmis,  their  foimer 
agent,  in  the  year  1828,  after  certain  litigation  had  begun 
between  the  lessor  of  the  plaintiff  and  the  defendant ;  of 
all  which  papers  a  list  was  made,  and  the  entry  therein  of 
this  parchment  writing  was  written  over  an  obliteration  of  a 
previous  entry  of  another  deed. 

The  reception  of  this  instrument  in  evidence  was  the  mat- 
ter of  the  plaintiff's  first  exception. 

His  second  exception  was  to  the  reception  for  the  defend- 
ant of  a  deed  of  conveyance,  by  lease  and  release,  dated  the 
9th  of  June,  1812,  by  which  Nicholas  Lord  Trimlestown,  in 
consideration  of  29,412/.,  granted  to  Solomon  Richards  and 
his  heirs  certain  lands,  including  those  mentioned  in  the 
declaration,  subject  to  leases  described  in  a  schedule  to  the 
deed,  among  which  were  the  leases  before  mentioned  as  made 
by  Nicholas  Lord  Trimlestown  to  Thomas  Kemmis,  dated 
respectively  the  24th  of  September,  1798,  and  10th  of  Octo- 
ber, 1799. 

The  plaintiff's  third  exception  applied  to  the  reception  for 
the  defendant  of  a  deed  of  compromise,  dated  September, 
1833,  and  made  between  General  Evan  Lloyd  and  his  wife 
(widow  of  Nicholas  Lord  Trimlestown)  of  the  one  part,  and 
the  lessor  of  the  plaintiff  of  the  other,  showing  the  dealings 
of  the  Trimlestown  family  with  the  property  in  question. 

The  fourth  exception  taken  by  the  plaintiff  to  the  de- 
fendant's evidence  applied  to  a  bill  filed  in  Chanceiy  in 
the  year  1822,  by  one  Rochfort,  as  administrator 
*757  *of  Nicholas  Lord  Trimlestown,  against  his  agent 
the  said  Thomas  Kemmis,  for  accounts  of  the  rents 
of  the  lands  of  Roebuck ;  and  to  the  decree  made  in  that 
cause. 
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A  fifth  exception  taken  by  the  plaintiff  was  to  the  recep- 
tion in  evidence  for  the  defendant  of  the  bill  filed  by  the 
lessor  of  the  plaintiff  against  the  said  T.  Kemmis  in  1816, 
which  had  been  before  put  in  evidence  for  the  plaintiff. 

In  reply  to  the  case  made  by  the  defendant,  the  plaintiff 
produced  further  evidence ;  and  first,  he  put  in  an  examined 
copy  of  a  petition  presented  by  John  Lord  Trimlestown  in 
1700  to  the  trustees  of  forfeited  estates  in  Ireland,  claiming 
restoration  of  the  family  estates  as  a  purchaser  under  the 
settlement  of  1686  ;  and  a  copy  of  a  decree  by  the  trustees, 
dated  September,  1701,  allowing  the  claim.     The  plaintiff — 
for  the  purpose  of  showing  that  the  deed  of  March,  1708^ 
was  executed,  and  of  rebutting  any  presumption  of  a  con- 
veyance or  surrender  of  the  life-estate  thereby  created  for 
the  said  Mary's  jointure  —  offered  to  put  in  an  abstract  of 
title  of  Lord  Nicholas  to  the  lands  of  Roebuck,  stating  it  to 
'  be  in  the  handwriting  and  found  in  the  possession  of  his  law 
agent,  the  said  T.  Kemmis,  at  his  death,  together  with  other 
papers  of  the   Trimlestown  family.     The  rejection  of  this 
abstract  by  the  Judge  formed  the  matter  of  the  plaintiff's 
sixth  exception.     The  plaintiff  then   offei'ed  for  the  same 
purpose  an  answer  put  in  to  a  biU  in  Chancery   by  Lord 
Robert  in  1768,  wherein  he  admitted  that,  until  the  conform- 
ity of  his  son  Matthias,  he  was,  as  he  believed,  entitled  to  a 
reversion  in  tail  in  the  lands  of  Roebuck,  expectant  on  the 
death  of  his  mother.  Lady  Mary.     This  and  another  answer 
to  the  like  effect,  put  in  by  the  same  Lord  Robert  to 
another  bill  in  1772,  were  received.     *  But  the  Judge   •  768 
rejected  an  answer  put  in  by  Lord  Thomas  in  the  year 
1780,  to  a  bill  filed  against  him  by  one  Devereux ;  in  which 
answer  he  stated  ^^  that  he  had  heard  and  believed  that  in  1747 
Lord  Robert  levied  fines  and  suffered  recoveries  of  New-Hag- 
gard and  other  lands,  to  which  it  was  in  the  bill  alleged  that  he 
was  entitled  under  limitations  in  his  family  settlement ;  but 
was  informed  and  believed  that  the  said  Mary  never  joined 
in  levying  said  fines  or  suffering  such  recoveries,  and  that 
she  had  informed  him,  Thomas,  that  she  refused  to  join  her 
said  son  Robert  in  levying  any  fine  or  suffering  any  recovery 
of  any  of  her  jointure  lands,  though  often  pressed  by  him 
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far  that  purpose.  The  rejection  of  this  answer  was  the 
matter  of  the  seventh  exception. 

The  eiglith  exception  was  taken  to  the  rejection  bj  the 
Judge  of  an  answer  by  Lord  Thomas,  in  1787,  to  a  bill  filed 
against  him  by  a  Miss  Preston,  in  which  he  stated  his  belief 
that  Lord  Robert,  on  his  father's  death,  became  seised  of 
a  reversion  or  remainder  in  tail  male  in  the  lands  of  Boe- 
buck  and  Clonskeagh,  expectant  on  the  death  of  his  mother 
(Mary),  who,  as  he  believed,  had  the  same  for  her  jointure. 
And  the  plaintiffs  ninth  exception  was  to  the  rejection  of 
an  examined  copy  of  a  record  of  a  special  verdict  and  judg- 
ment in  the  Court  of  Exchequer  in  Ireland,  in  1783,  in  an 
action  of  ejectment,  brought  by  Lord  Thomas  against  Ms 
brother  Joseph  Bamewall,  to  recover  certain  lands,  including 
those  now  in  question. 

The  Judge,  on  the  evidence  being  closed  on  both  sides, 
charged  the  jury  to  consider  whether  the  said  deeds  or 
parchment  writings  of  1679,  1686,  and  1708,  were  or  were 
not  executed  by  the  respective  parties  named  in  them,  and 
ha  directed  them  that  if  they  were  of  opinion  that  the  two  last 
of  these  deeds  were  duly  executed,  they  were  never- 

*  759   theless  at  liberty  to  *  presume  a  surrender  or  other  con- 

veyance by  deed,  by  Lady  Mary,  of  her  life-estate  under 
the  deed  of  1708,  to  Lord  Robert  her  son,  previous  to  the  fine 
and  recovery  in  1747  ;  and  he  further  directed  them,  that  from 
the  two  leases  by  Thomas  Lord  Trimlestown  in  1785  and  1788 
to  T.  Kemmis,  and  the-  two  subsequent  leases  from  Lord 
Nicholas  to  the  same  party  in  1798  and  1799,  and  possession 
thereunder,  as  also  from  the  sale  and  conveyance  to  Richards 
in  1812,  and  the  absence  of  any  recovery  since  Lady  Mary's 
death,  they  might  presume  such  surrender  or  other  con- 
veyance by  Lady  Mary.  He  added,  that  if  the  jury  bdieved 
the  deeds  of  1686  and  1703  not  to  have  been  duly  executed, 
or  if,  believing  them  to  be  duly  executed,  they  should  be  of 
opinion  that  a  surrender  or  other  conveyance  had  been  made 
by  Lady  Maxy  of  her  life-estate  previous  to  the  fine  and  re- 
covery, they  should  find  for  the  defendant. 

To  this  charge  the  plaintiff's  counsel  took  three  exceptions : 
first,  that  the  execution  of  the  mutihited  deed  of  1679  should 
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not  have  been  left  at  all  to  the  jury,  on  account  of  ita  imper* 
feet  Btate ;  second,  that  the  jury  should  not  have  been  di- 
rected, if  they  believed  in  the  execution  of  the  deeds  of  1686 
and  1708,  to  presume  a  surrender  by  Lady  Mary,  nor  should 
they  have  been  directed  to  consider  the  several  leases  to  T, 
Kemmis  and  the  sale  to  Richards,  together  with  the  absence 
of  any  fine  and  recovery  subsequent  to  Lady  Mary's  death, 
as  grounds  for  presuming  a  surrender  by  her ;  and  third,  that 
the  Judge  should  not  have  directed  the  jury,  if  they  believed 
in  the  deeds  of  1686  and  1708,  but  presumed  a  suiTender  by 
Lady  Mary,  to  find  for  the  defendant;  but  that  the  jury 
should  have  been  directed,  if  they  believed  in  the  due  execu- 
tion of  those  deeds,  to  find  for  the  plaintiff. 

•  The  cause  was  brought  befoi'e  the  Court  of  Com-  *  760 
mon  Pleas  (in  which  the  action  had  been  brought), 
upon  a  bill  containing  the  said  exceptions  annexed  to  the 
postea^  pursuant  to  the  Irish  Act  of  Parliament,  28  Geo.  3,  c. 
81.  (a)  Judgment  having  been  given  by  that  Court  for  the 
defendant,  the  cause  was  brought  by  writ  of  error  before  the 
Court  of  Exchequer  Chamber  in  Ireland,  pursuant  to  another 
Irish  Act,  40  Geo.  8,  c.  49 ;  (a)  and  the  judgment,  after  full 
argument  of  the  exceptions,  and  of  the  operation  of  the  deed 
of  1703,  was  affirmed,  with  costs.  (() 

Chief  Justice  Bushb,  delivering  the  judgment  of  the  Court 
of  error,  said  (as  appeared  by  a  note  of  it  printed  by  the  par- 
ties in  the  appendix  to  their  cases,  and  also  by  the  report  just 
referred  to,  at  p.  604)  :  **  The  lessor  of  the  plaintiff  claims  as 
tenant  in  possession,  under  a  settlement  executed  in  1680  by 
Robert  Lord  Trimlestown.  By  his  pedigree  he  established  a 
primd  fade  case."  [His  Lordship,  after  stating  the  pedigree 
to  the  effect  set  forth  in  pp.  760  and  753,  suprcy  proceeded  :  j 
"  That  case  was  answered,  on  the  part  of  the  defendant,  by 
alleging  that  Lord  Robert,  who  died  in  1779,  had  suffered  a 
recovery  in  1747,  which,  by  opening  the  estates,  enabled  Lord 
Thomas  and  Lord  Nicholas  to  make  leases  on  the  part  of  the 
lessor  of  the  plaintiff.     This  argument  was  met  by  saying  that 

(d)  The  Act  is  explained  by  Lord  Chief  Justice  Tindal,  tn/ra,  pp. 
772  and  773. 

(6)  1  Jebb  k  Symes,  687. 
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the  recoTery  was  unavailing,  because  Mary  Bamewell  did  not 
join  in  it,  although  she  had  a  life-estate  under  the  deed  of 
1708,  and  under  the  settlement  of  1686,  executed  by  her 
husband's  father.  That  allegation  was  encountered  by  the 
defendant  by  saying  that  she  took  no  legal  estate  ;  and 

*  761    secondly,  that  *  even  if  she  did,  there  was  evidence  for 

a  jury  to  presume  that  it  had  been  surrendered  to  her 
son  Robert.  The  learned  Judge  left  the  question  to  the  jury 
as  to  the  construction  to  be  put  upon  the  two  deeds,  and  told 
them  they  might  presume  a  surrender  or  other  conveyance 
by  Mary  Barnewall  to  Robert  Lord  Trimlestown.  The  jury 
found  for  the  defendant,  and  the  plaintiff  took  exceptions 
thereto  [to  the  Judge's  charge],  together  with  several  other 
exceptions.  If  it  were  necessary  to  give  an  opinion  on  these 
different  exceptions  separately,  some  of  them  would  probably 
be  overruled  and  some  of  them  allowed ;  but  this  is  unneces- 
sary, for  we  are  unanimously  of  opin'on  that,  from  what 
appears  on  the  face  of  the  record,  the  judgment  of  the  Court 
of  Common  Pleas  ouglit  to  be  affirmed.  That  rests  on  the 
true  construction  of  the  deed  of  1708,  that  no  legal  estate 
passed  to  Lady  Mary  ;  and  that,  therefore,  it  was  not  neces- 
sary that  she  should  have  joined  in  the  recovery.''  [His 
Lordship,  having  stated  the  provisions  in  the  deed  of  1703, 
and  the  power  in  the  deed  of  1686,  proceeded  :]  **  The  ques- 
tion is  then  upon  these  deeds ;  whether  the  deed  of  1708  is  a 
good  execution  of  the  power  contained  in  the  deed  of  1686, 
whether  it  passed  a  legal  estate  to  Lady  Mary  or  her  trustees ; 
if  not,  the  recovery  is  unexceptionable.  We  are  all  of  opinion 
that  the  power  in  the  deed  of  1686  was  not  well  executed 
by  the  deed  of  1703."  "We  are,  therefo.e,  unanimously  of 
opinion  that  no  legal  estate  passed,  no  surrender  was  neces- 
sary, and  that  judgment  shou'd  be  given  for  the  defendant 
on  the  writ  of  error.  We  feel  ourselves  warranted  in  com- 
ing to  this  conclusion  by  the  statute  law  of  Ireland ;  looking 
first  to  the  28th  of  Geo.  3,  c.  31,  §  1,  which  enacts  that  the 

Court  before  whom  the  bill  of  exceptions  was  to  be 

*  762    brought  *  should  have  authority  to  examine  and  give 

judgment  on  the  whole  bill  of  exceptions,  or  make  such 
order,  either  by  arresting  the  judgment,  granting  a  venir4 
[646] 


LOBb  TBIMLESTOWN  V.  KEMHIS.  ^  762 

faciM  de  novo^  or  otherwise,  as  shoald  be  agreeable  to  justice. 
That  statute  was  followed  by  the  40th  of  Geo.  3,  c.  49,  con- 
stituting this  Court  as  a  Court  of  error,  and  giving  it  fuU 
power  to  reverse  or  affirm  the  judgment  of  the  Court  below 
on  the  whole  matter ;  and  on  examination  of  the  whole 
record,  we  are  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  is  right,  and  that  it  be  affirmed,  with  mod- 
erate costs." 

The  present  writ  of  error  upon  the  said  judgments  of  the 
Courts  in  Ireland  was  argued  in  the  presence  of  the  learned 
Judges,  (a) 

Mr.  Kelly ^  for  the  plaintiff  in  error.  —  It  must  be  assumed 
that  the  bill  of  exceptions  contains  the  whole  of  the  matter 
that  was  before  the  Court  of  Exchequer  Chamber,  in  Ireland. 
To  the  contents  of  that  bill  the  judgment  of  this  House  also 
must  be  confined.  Now  the  title  of  the  defendant  in  error 
was  funded  upon  certain  leases,  alleged  to  have  been  granted 
to  his  father  by  Lord  Thomas  and  Lord  Nicholas,  and  much 
of  the  Judge's  charge  to  the  jury  applied  to  them;  but  there 
is  no  evidence  of  the  existence  of  these  leases  contained  in 
the  record :  they  are  mentioned  in  the  bill  and  answer  in 
Chancery,  which  are  the  matters  of  the  fifth  exception,  but  it 
does  not  appear  by  the  record  that  they  were  in  existence  at 
the  time  when  the  ejectment  was  brought.  It  must  be  taken 
for  granted  that  there  was  no  evidence  material  to  the 
*  question  in  dispute,  that  does  not  appear  in  the  bill  *  768 
of  exceptions.  The  case  is  not  stated  as  a  special  ver- 
dict, containing  certain  findings  of  the  jury,  nor  can  it  be  so 
treated,  but  the  whole  record,  and  nothing  out  of  the  record, 
must  be  looked  to.  There  is,  therefore,  an  absence  of  all 
evidence  of  the  substantial  title  set  up  by  the  defendant. 
The  bill  filed  against  him  by  the  lessor  of  the  plaintiff  in 
1816,  the  admission  of  which  in  evidence  is  the  matter  of  the 
fifth  exception,  does  not  prove  the  existence  of  the  alleged 
leases.    A  bill  in  Chancery  proves  nothing  but  its  own  exist- 

(a)  Chief  Jastice  Tindal  ;  Justices  Williams,  Coleridoe,  Colt- 
man,  Maule,  Wightmax,  and  Cresswell  ;  Barons  Parke,  Aldebson, 
and  RoLFE. 
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ence.  Doe  d,  Bowerman  v.  Syboum*.  (a)  The  bill  is  never 
put  in  evidence  except  wlien  the  answer  to  it  is  made  evi- 
dence, and  then  the  bill  is  put  in  to  show  the  facts  that  were 
in  issue. 

[The  Lord  Changellob.  —  And  then  the  course  is  to  read 
bill  and  answer  from  beginning  to  end.  But  it  appears  by 
the  record  that  the  plaintiff  himself  put  this  bill  and  th^ 
.answer  in  evidence ;  how  can  he  be  heard  to  object  to  the 
reception  of  the  whole  or  any  part  of  them  for  the  de* 
fendant  ?] 

Mr.  Kelly  then  took  the  exceptions  apriatim^  beginning  with 
the  first,  and  contended  that  the  mutilated  instrument,  the 
subject  of  that  exception,  was  not  admissible  in  evidence, 
but  if  admissible,  was  not  entitled  to  any  weight,  as  being 
a  small  part  of  an  instrument,  ai^d  wholly  illegible. 

[The  Lord  Chancellor.  —  But  how  often  have  parts  of 
torn  letters  been  read  in  a  cause?] 

But  it  is  a  universal  rule  that  when  any  document  is  pro- 
duced and  part  read,  the  whole  is  to  be  read  if  the  adversary 
require  it.  1  Stark,  on  Evi.  359,  apd  per  Justice  Wiuson  in 
Master  V.  Miller.  (6)  It  would  be  a  most  dangerous 
*  764  relaxation  *  of  the  rules  of  evidence  to  admit  a  deed 
of  this  sort,  cut  apparently  with  a  sharp  instrument, 
to  be  read  for  the  party  from  whose  custody  it  was  pro-» 
duced. 

The  deed  of  conveyance  to  Solomon  Richards,  the  subject 
of  the  second  exception,  was  improperly  adn^itted,  inasmuch 
as  the  declarations,  express  or  implied,  of  a  tenant  in  tail  that 
he  was  seised  in  fee-simple,  are  not  admissible  in  evidence 
against  the  issue  in  tail.  Neither  was  the  deed  of  compro- 
mise with  General  Evan  Lloyd  admissible,  as  it  did  not 
concern  the  particular  property  in  question  in  the  action  of 
ejectment,  and  was  irrelevant  to  the  issue  in  that  action,  and 

(a)  7  T.  R.  2.  (b)  Anstr.  227. 
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calculated  only  to  excite  ^a  improper  prejudice.  The  Bame 
observations  applied  to  Bochfort's  bill  against  T.  Kemmis, 
^n<i  to  the  answer  (md  decree  therein,  which  are  the  matters 
of  the  fourth  exception.  They  were  not  only  irrelevant  to 
the  issue  between  those  parties,  but  were  altogether  re9  inter 
alios  actce.  The  lessor  of  the  plaintiff  had  not  only  to  com- 
plain of  the  admission  of  improper  evidence,  but  also  of  the 
rejection  of  evidence  offered  by  himself.  The  abstract  of 
title  referred  to  in  the  sixth  exception  was  properly  admissi- 
ble for  the  plaintiff,  being  corroborative  proof  that  the  deed 
of  1703  was  acknowledged,  and  acted  upon  as  valid  and 
effectual,  atid  being  evidence  to  rebut  the  presumption  of 
surrender  or  conveyance  by  Lady  Mary  of  her  life-estate 
under  that  deed,*  and  being  also,  as  a  declaration  by  T.  Kern- 
mis,  in  whose  handwriting  it  was,  evidence  against  every  per- 
son claiming  in  privity  with  him. 

The  answers  of  Thomas  Lord  Trimlestown  —  the  subject 
of  the  seventh  and  eighth  exceptions  —  to  the  bills  filed 
against  him  by  Devereux  and  Miss  Preston,  would  be  most 
material  evidence  of  the  quantity  of  estates  held  in  the 
premises  by  Lord  Robert  and  Lord  *  Thomas.  In  *  765 
those  answers  Lord  Thomas  stated  that  he  was  in- 
formed by  Lady  Mary,  and  that  he  believed  the  estates  had 
been  subject  to  her  jointure  during  her  life,  and  that  she 
never  joined  in  any  recovery,  Was  not  that  evidence  to 
rebut  the  presumption  of  a  surrender  of  her  life-estate  ? 

The  learned  counsel,  after  arguing  the  other  exceptions  in 
their  order  as  numbered  and  before  stated,  submitted,  with 
respect  to  the  conformity  of  Matthias  and  Thomas  Barnewall, 
that  even  if  the  evidence  were  sufficient  to  raise  a  question 
on  the  construction  of  the  Act  2  Anne,  c.  6,  the  conclusion 
of  law  suggested  did  not  follow,  for  that  the  Act  would 
.operate  only  upon  the  estate  vested  in  the  Catholic  parent, 
and  would  not  affect  the  subse^^uent  limitations.  He  further 
contended  that  the  fine  and  recovery  of  1747  did  not  preju- 
dice the  claim  of  the  plaintiff's  lessor ;  denied  that  Robert 
Lord  Trimlestown  could  by  fine  or  recovery  affect  the  limita- 
tions over,  and  insisted  that  there  was  no  estate  to  support 
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the  fine  or  recovery ;  the  power  to  jointure  conferred  by  the 
settlement  of  1686,  having  been  exercised  by  John  Lord 
Trimlestown,  and  the  heirs  of  William  Earl  of  Limerick  and 
Nicholas  Viscount  Netterville,  by  the  deed  of  1703,  creating, 
in  favour  of  Mary  the  wife  of  Lord  John,  an  estate  for  her 
life  in  the  manor  and  lands  in  question,  and  the  Lady  Mary 
being  no  party  to  the  fine  or  recovery,  and  having  survived 
her  said  husband  and  continued  in  possession  of  the  property 
until  her  death  in  1771.  He  finally  contended  that,  whatever 
should  be  the  decision  of  the  House  on  the  exceptions,  the 
judgment  of  the  Court  of  Exchequer  Chamber,  professing  to 
be  wholly  independent  of  the  exceptions,  and  founded  upon 

that  Court's  opinion  of  the  invalidity  of  the  deed  of 
*  766    1703,  as  an  execution  of  the  power  contained  *  in  the 

deed  of  1686,  must  be  revereed.  Tlie  jurisdiction  of 
that  Court  of  error,  as  of  every  Court  on  a  bill  of  exceptions 
to  evidence,  should  be  confined  to  the  matters  of  the  excep- 
tions, and  there  was  no  exception  relating  to  this  deed.  He 
hoped,  however,  that  the  exceptions  would  be  allowed  and 
the  verdict  set  aside,  and  that  a  new  trial  of  the  cause  would 
be  directed. 

Mr.  Pemherton^  with  whom  was  Mr.  Wat9on^  was  heard  for 
the  defendant  in  error;  but  as  the  points  of  his  arguments  on 
the  exceptions  are  comprised  in  the  opinion  delivered  on  be- 
half of  the  learned  Judges,  and  herein  after  given,  it  is  not 
necessary  to  give  them  here.  The  cases  cited  by  him  are 
noticed  in  the  following  reply. 

jTAe  Solicitor-General  (who  had  been  elsewhere  engaged  at 
the  opening  of  the  case)  was  heard  by  way  of  reply :  If  it 
were  open  to  him  to  argue  the  case  on  the  efiTect  of  the  deed 
of  March,  1703,  there  being  no  exceptions  applicable  to  it,^ 
he  was  prepared  to  show  that  that  deed  was  a  su£Bcient 
execution  of  the  power  to  jointure  contained  in  the  deed 
of  1686. 

[The   Lord   Chancellor,  after  conferring  with  the  other 
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peers  present,  said  it  was  not  open  to  the  learned  Solicitor 
to  go  into  any  matter  that  was  not  comprised  in  the  excep- 
tions.] 

Finding  that  to  be  the  opinion  of  their  Lordships,  to  which 
he  entirely  submitted,  he  would  assume  that  the  judgment  of 
affirmance,  founded  as  it  was  on  the  supposed  invalidity  of 
the  deed  of  1703,  as  an  execution  of  the  power  independently 
of  the  exceptions,  must  be  reversed ;  and  he  would  proceed 
to  the  exceptions  taken  by  the  plaintiff  to  the  summing  up 
of  the  learned  Judge  who  tried  the  case.  There  were 
*  three  such  exceptions,  and  two  of  them,  the  eleventh  *  767 
and  twelfth,  might  be  considered  together,  the  ques- 
tion in  them  being  whether  the  learned  Judge  properly  left  it 
to  the  jury  to  presume  the  surrender  of  the  Lady  Mary's  life- 
estate  previous  to  the  recovery  of  1747,  from  the  absence  of 
any  subsequent  recovery  and  the  long  possession  under  the 
leases;  whereas  those  alleged  leases  were  not  in  evidence, 
nor  any  other  facts  on  which  that  question  could  be  properly 
left  to  the  jury. 

[The  Lord  Chancellor.  —  If  there  was  any  evidence  of 
such  facts,  the  Judge  was  right  in  leaving  the  question  on- 
them  to  the  juiy.] 

There  were  no  facts  before  the  jury  on  which  a  surrender 
might  be  presumed.  It  was  the  Judge's  duty  to  state  the 
facts,  if  there  were  any,  leading  to  the  conclusion,  and  not  to 
leave  it  to  the  jury  generally  to  presume  a  surrender.  The 
matter  of  the  eleventh  exception  is,  that  the  learned  Judge 
ought  not  to  have  left  to  the  jury  the  leases  in  that  exception 
mentioned,  and  possession  thereunder,  and  the  sale  or  con- 
veyance in  the  same  exception  mentioned,  or  the  absence  of 
any  recovery  having  been  suffered  subsequently  to  the  death 
of  Mary  Lady  Trimlestown,  as  grounds  among  other  matters 
for  presuming  a  surrender  or  conveyance  of  her  life-estate, 
there  being  no  admissible  evidence  of  such  leases,  possession, 
or  sale  or  conveyance.    So,  also,  as  stated  in  the  twelfth  ex- 
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oeption,  the  learned  Judge  ought  not  to  have  directed  the 
jury  that,  if  they  should  believe  that  the  deeds  of  1686  and 
1703  were  both  duly  executed,  but  that  a  surrender  or  other 
conveyance  by  deed  had  been  made  by  Lady  Mary  of  her 
life-estate  to  her  son  Robert  previous  to  the  fine  and  recovery, 

they  should  find  a  verdict  for  the  defendant ;  because 
*768    that  fine  and  recovery  did  not  bar  *the  remainders 

over,  and  even  if  they  did,  the  lessor  of  the  plaintiff 
became  on  the  death  of  his  father  entitled  to  the  fee-simple. 
The  fine  and  recovery  could  operate  only  on  the  interests 
which  Robei*t  and  the  heirs  male  of  his  body  took  under  the 
limitations,  and  the  lessor  of  the  plaintiff  was  shown  to  be  the 
heir  male  of  the  body  of  Richard,  one  of  the  sous  of  John 
Lord  Trimlestown. 

The  case  of  Warren  v.  Greenville^  (a)  cited  by  Mr.  Pemher* 
ton  for  the  presumption  of  a  surrender  of  a  life-estate  on  a 
recovery  of  many  years  standing,  was  not  conclusive ;  for  it 
appears  by  the  observations  on  that  case  in  Goodtiile  v.  Chan* 
doiy  (i)  that  the  Court  did  not  rely  on  presumption,  but  had 
positive  evidence  of  the  surrender  by  production  of  the  books 
of  the  deceased  attorney  who  drew  it.  The  case  of  Tennjf  v. 
Jones^  (0  also  cited  by  Mr.  Pemberton^  was  upon  the  pre- 
sumption of  a  reconveyance  by  a  feoffee  who  never  was  in 
possession,  to  parties  who  never  were  out  of  possession ;  and 
did  not  apply  to  the  present  case,  in  which  there  were  no 
facts  in  evidence  to  raise  the  presumption  of  a  surrender  of 
the  life-estate,  but  there  was  proof  of  the  enjoyment  of  that 
estate  by  the  tenant  for  life  up  to  her  death.  There  is  no 
doubt  of  the  fact  that  Lord  Robert  suffered  the  recovery,  but 
the  Court  below  or  this  House  ought  not  to  be  guided  by  his 
dealings  with  the  estate.  If  the  leases  of  1785  and  1788 
were  in  evidence,  it  would  be  too  much  to  presume,  from  the 
mere  execution  of  them,  a  surrender  and  valid  recovery  in 
1747.  The  declarations  of  Lord  Thomas,  in  his  answers  to 
the  bills  filed  by  Devereux  and  Miss  Preston,  were  admissible 

(a)  2  Sir.  1129.  {h)  2  Burr.  1065;  per  Lord  MAKsriSLD,  1072. 

(e)  10  Bing.  75. 
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evidence  against. the  party  claiming  tinder  him  hy 
virtue  of  these  leases.  *  Waolwajf  v.  Rowe^  (a)  Create  *  769 
V.  BarretL(h)  The  object  of  the  bills  filed  against  Lord 
Thomas  was  to  charge  him  as  tenant  in  fee-^simple,  and  his 
answers  declared  that  he  was  only  tenant  in  tail.  An  answer 
thus  cutting  down  a  party's  interest  in  lands  is  admissible 
evidence  against  him  and  persons  claiming  under  him.  He 
says  be  is  not  tenant  in  fee,  and  that  Lady  Mary  informed 
him  that  she  never  joined  in  the  recovery  suffered  by  Lord 
Robert.     Therefore  the  recovery  w^  not  valid. 

The  Lord  Changellob. — You  must  keep  within  the  ex- 
ceptions. ^ 

The  Solicitor' Generml^  having  directed  the  attention  of  the 
House  i^in  to  the  exceptions  to  the  Judge's  charge^  con- 
tended that  the  whole  of  the  summing  up  was  wrong,  and 
that  the  plaintiff  in  error  was  entitled  to  a  new  trial. 

The  Lord  Chancellor,  after  conferring  with  the  other 
Peers,  proposed  the  following  questions  for  the  opinion  of 
the  Judges :  — 

^^  1st.  Whether,  regard  being  had  to  the  28  Geo.  3,  c.  81, 
and  40  Geo.  8,  c.  89  (Irish  Acts),  the  judgment  of  the  Ex- 
chequer Chamber  in  Ireland  in  this  case  can  be  supported, 
assuming  that  the  exceptions  are  valid  ? 

^^  2d.  Whether,  regard  being  had  to  the  several  facts  and 
exceptions  stated  in  the  bill  of  exceptions,  any,  and  which,  of 
the  exceptions  are  valid  ?  " 

The  learned  Judges  desiring  time  to  prepare  their  answers 
to  these  questions,  the  further  consideration  of  the  cause  was 
put  off. 

March  6. 
*  The  Judges  now  attended  to  give  their  answers.       *  770 

(a)  3  Key.  &  M.  849;  s.  c.  I  Ad.  k  £1.  Il4. 
(6)  1  Cro.,M.  &R.  919. 
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LoBD  Chief  Justice  Tindal.  —  The  first  question  which 
(hiinioiis  of  the  your  Lordships  proposed  in  this  case  to  her  Maj- 
*^"  ****  esty's  Judges  is  this  [his  Lordship  read  it]  ;  and 

we  beg  leave  to  state  our  opinion  to  be,  that  this  question 
is  to  be  answered  in  the  negative.  The  answer  to  it  de- 
pends on  two  considerations :  first,  what  would  be  the  rule 
of  law  if  the  present  proceedings  had  been  commenced  in 
one  of  her  Majesty's  Coiurts  of  Law  at  Westminster,  and 
removed  in  their  present  shape  by  writ  of  error  into  an  Eng- 
lish Court  of  error?  an4  secondly,  whether  either  of  the 
statutes  referred  to  in  your  Lordships'  question  has  given  to 
the  Irish  Court  of  eiTor  a  different  power,  or  a  different 
rule  of  law,  for  adjudicating  on  the  record  so  removed,  from 
that  which  belongs  to  and  governs  the  Courts  of  error  in  this 
country.  * 

If  the  present  action  had  been  brought  in  England,  and 
after  a  bill  of  exceptions  had  been  tendered  at  the  trial  and 
allowed  by  the  Judge,  the  proceedings  had  been  removed  by 
writ  of  error,  both  the  original  record  and  also  the  excep- 
tions tendered  at  the  trial,  together  with  so  much  of  the  evi- 
dence as  related  to  those  exceptions  and  was  necessary  to 
enable*  the  superior  Court  to  form  its  judgment  thereon, 
would  have  been  brought  by  such  writ  of  error  before  the 
superior  Court.  The  Court  of  error  would  in  that  case  have 
had  a  twofold  duty  cast  upon  it:  it  would  have  been  the 
duty  of  the  Court  to  decide  upon  the  validity  of  the  excep- 
tions tendered  at  the  trial,  and  to  allow  or  disallow  the  same 
according  to  law ;  and  it  would  also  have  been  its  duty,  in 
case  any  errors  appeared  upon  the  face  of  the  original  record, 
to  examine  such  errors,  and  to  reverse  or  affirm  the 
*771  judgment  *of  the  Court  below  as  the  law  required. 
But  the  Court  of  error  would  have  no  further  duty  to 
perform ;  it  would  not  have  the  power  to  select  any  particular 
portion  of  the  evidence  set  forth  in  the  bill  of  exceptions,  not 
being  the  subject-matter  of  an  exception  taken  at  the  trial, 
and  to  affirm  or  reverse  the  judgment  of  the  Court  below 
upon  arguments  built  upon  such  portion  of  the  evidence 
alone,  or  upon  consideration  of  its  weight  or  bearing  on  the 
merits  of  the  case.  Such  course  of  proceeding  and  such 
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ground  of  decision  by  the  Courts  might  well  hold  in  the 
case  of  a  demurrer  to  the  evidence,  when  each  party  is  con- 
tent that-  the  whole  and  every  part  of  the  evidence  shall  be 
submitted  to  the  consideration  of  the  Court ;  or  to  the  case  of 
a  special  verdict,  where  the  facts,  not  merely  the  evidence  of 
the  facts,  are  found  by  the  jury  for  that  veiy  purpose ;  but  it  ' 
is  altogether  foreign  to  the  object  and  legal  notion  of  a  bill  of 
exceptions,  which  carries  to  the  Court  above  the  specific  ex- 
ceptions tendered  thereon  at  the  trial,  and  confines  the  atten- 
tion of  the  Court  of  error  to  those  exceptions  alone :  and  it 
would  seem  unjust  to  the  parties,  if  the  Court  were  to  pro- 
nounce an  opinion  on  the  whole  evidence  stated  on  the  rec- 
ord, for  that  would  be  to  give  judgment  on  facts  neither 
found  by  the  jury  nor  admitted  by  the  party  to  be  true  ;  and 
besides,  it  is  not  certain  that  all  the  evidence  is  stated  therein 
which  was  received  at  the  trial.  ^ 

Such  being  the  law  which  governs  the  consideration  of  a 
bill  of  exceptions  in  England,  the  question  becomes  this, 
whether  the  Court  of  Exchequer  Chamber  in  Ireland  has,  un- 
der the  28  Geo.  3,  c.  81,  and  40  Geo.  8,  c.  89,  a  larger  power 
in  adjudicating  upon  a  cause  brought  before  it  by  writ  of  error 
after  a  bill  of  exceptions  tendered,  than  a  Court  of 
error  in  England  *  would  have  under  similar  circum-  *  772 
stances  ?  and  we  think  it  has  not. 

The  object  of  the  Act  of  28  Geo.  3,  c.  81,  is  clearly  ex- 
pressed by  the  preamble  to  be,  to  enable  the  Court  in  which 
the  action  is  brought  to  examine  the  exceptions  to  the  opinion 
of  the  Judge  at  Nisi  Frius,  instead  of  removing  the  same  by  . 
writ  of  error  into  a  superior  Court ;  and  for  that  purpose,  the 
statute  enacts  that  the  bill  of  exceptions  ^'  shall  be  incorpo- 
rated in  the  poitea^  and  be  returned  therewith  to  the  Court  in 
which  the  action  was  brought,  which  Court  shall  have  author- ' 
ity  to  examine  the  same  and  give  judgment,  granting  a  venire 
faeiai  de  novo  or  otherwise,  as  shall  be  agreeable  to  justice." 

Now,  in  the  first  place,  this  statute  does  not  relate  to  the 
Court  of  Exchequer  Chamber,  but  merely  gives  to  the  original 
Court  in  which  the  action  was  brought  the  power  to  deal 

^  See  Boston  v,  Benson,  12  Cnsh.  61,  62. 
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with  a  bill  of  eitceptions  which  it  did  not  before  possess :  and 
in  the  next  place,  we  are  of  opinion  that  it  gives  no  authority 
to  that  Court  to  proceed  upon  any  other  rule  or  ground  of 
decision  than  that  which  before  belonged  to  the  Court  and 
governed  the  decision  upon  a  bill  of  exceptions.  For  the 
words  ^*  to  give  judgment  thereon/'  mean  either  for  the  plain- 
tiff or  defendant,  according  to  the  merits  of  the  exceptions. 
The  words  ^*  to  order  the  judgment  to  be  arrested/'  mean 
only  in  case  any  matter  appears  on  the  record  of  the  action 
which  calls  upon  the  Court  so  to  do ;  the  words  **  to  grant  a 
venire  facias  de  novo^^^  mean  the  ordinary  judgment  where  the 
exceptions  are  allowed ;  and  the  words  ^*  or  otherwise  as  shall 
be  agreeable  to  justice,"  mean  that  the  Court  shall  make  any 
other  order  which  the  consideration  of  the  bill  of  exoepdonSf 
as  a  bill  of  exceptions,  calls  upon  them  by  law  to  make. 

*  773       *  And  as  to  the  other  statute  (40  Geo.  8,  c.  89), 

intituled  '^  An  Act  for  the  more  speedy  correction  of 
erroneous  judgments  given  in  the  Courts  of  Law  in  this  king- 
dom," it  appears  to  have  been  passed  for  no  other  purpose 
and  to  have  no  other  effect  than  to  abolish  the  Courts  of  error 
then  existing  in  Ireland,  and  to  substitute  in  their  stead  a 
Court  consisting  of  the  Chief  Justice  of  the  Court  of  King's 
Bench,  the  Chief  Justice  of  the  Court  of  Common  Pleas,  the 
Chief  Baron  of  the  Court  of  Exchequer,  and  the  other  Jus- 
tices and  Barons,  requiring  them  to  meet  in  a  chamber  to  be 
called  the  **  Exchequer  Chamber,"  and  giving  them,  or  any 
nine  of  them,  *^  power  and  authority  to  examine  such  judg- 
ments respectively,  and  to  reverse  or  affirm  the  same,  or  to 
award  such  judgment  as  to  law  and  justice  shall  pertain  ; " 
but  making  no  alteration  whatever  in  the  law,  and  giving  them 
no  powers  with  respect  to  bills  of  exceptions,  other  than  snch 
as  they  possessed  by  law  before. 

The  first  question,  therefore,  proposed  by  your  Lordships, 
for  the  reasons  above  given,  we  all  agree  in  opinion  is  to  be 
answered  in  the  negative. 

It  becomes,  therefore,  necessary  that  we  should  consider 

the  second  question  proposed  by  your  Lordships,  **  whether, 

regard  being  had  to  the  several  facts  and  exceptions  stated  in 

the  bill  of  exceptions,  any,  and  which,  of  the  exceptions  i » 
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valid  ?  "     And  for  the  purpose  of  answering  this  question,  we 
propose  to  take  the  several  exceptions,  and  state  our  opinion 
on  each,  in  the  order  in  which  they  are  found  on  the  bill  of 
exceptions. 
The  first  exception  on  the  part  of  the  plaintiff     ^ , 

*  *  *  let  exception. 

below  was  tendered  against  the  admission  in 
evidence  of  a  parchment  writing  produced  by  the  defendant 
below,  purporting  to  be  the  upper  part  of  the     p^rt  of  an  ©m 
first  skin  of  an  indenture,  bearing  date  the  iSg*?o"Se  iMdi 

16th  of  March,  ♦  1679,  which  had  origi-   *  774  ^Sf  *S>°'ha?; 
nally  consisted  of  two  more  skins,  and  a  sharp^^iLTra^ 

V.    -I  J     X       L  1.  J        'A-L  meiit,    and     for- 

which  appeared  to  have  been  severed  with  a  meriy  in  tiie  cas- 
sharp  instrument.    And  we  think  the  question,  tifl*^^  ^^waM^ 

"Lai^t.*  'ii'  •!  1^    "'itil       litigation 

whether  this  was  receivable  in  evidence  or  not  commenced    be- 
depends  upon  the  consideration  whether  it  came  terwards  handed 

*  *  over  to  tlie   auo- 

out  of  the  proper  custody ;  and  we  see  no  reason-  ceeding  Bteward, 

■^      *  .       */   '    .  from  whose  cus- 

able  ground  for  doubting  that  the  custody  of  dSJJdatthetS2" 
this  document  was  proper  before  and,  at  the  time  ?videji^i'***a  ^Sinit 
of  its  bemg  found.  It  appears  that  it  had  been  XJ^'^'W'  tis 
in  the  custody  of  Mr.  Thomas  Kemmis,  who  had  flSSa^f  ^ho  d^ 
been  the  steward  of  Lord  Trimlestown,  and  that  JhlfforlLe?  ^w- 
it  continued  in  such  custody  until  the  year  1823,  *"*' 
when,  after  a  litigation  had  begun  between  Lord  Trimlestown 
and  Mr.  Kemmis,  this  document,  with  other  papers  of  the 
Trimlestown  family,  was  handed  over  by  Mr.  Kemmis's  ex- 
ecutor to  the  agent  of  Lord  Trimlestown,  and  at  the  com- 
mencement of  1835  this  document  was  found  amongst  the 
other  papers  so  handed  over.  There  seems  nothing  objection- 
able in  the  circumstance  of  the  steward  having  been  made 
the  depository  of  this  document,  or  of  its  being  delivered  out 
of  his  custody  to  that  of  the  succeeding  agent,  with  whom  it 
is  found ;  on  the  contrary,  it  would  be  the  most  proper  cus- 
tody in  which  it  could  be  found.  And  as  to  the  evidence 
that  in  1823  a  list  of  the  papers  had  been  made,  and  that  the 
only  entry  in  such  list  relating  to  the  parchment  writing  was 
written  over  an  obliteration  of  an  entry  previously  written  in 
the  said  list  relating  to  another  deed  ;  inasmuch  as  it  is  left 
quite  uncertain  whether  that  circumstance  was  the  result  of 
an  accidental  insertion  when  the  list  was  first  made  out,  or  of 
VOL.  IX.  42  [667] 
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design,  we  cannot  give  such  effect  to  it  as  to  say  it  ought  to 
prevent  the  reception  of  the  deed  in  evidence.  Indeed,  we 
cannot  see  what  object  there  could  be  in  making  the  entry 
upon  an  erasure,  the  more  especially  as  the  bill  of  excep- 
tions states  that  enough  remains  of  the  former  entry 
*  775  *  to  be  legible  ;  and  we  cannot  but  think,  if  any  fraud 
had  been  intended,  the  party  would  rather  have  written 
out  a  new  list  than  allowed  the  old  one  to  be  handed  over, 
bearing  this  suspicion  on  the  face  of  it.  We  therefore  think, 
so  far  as  relates  to  the  question  of  custody  or  deposit  of  this 
document,  it  is  unexceptionable. 

But  on  the  argument  of  this  exception  before  us,  it  was 
also  insisted  on,  on  the  part  of  the  plaintiff,  that  the  document 
could  not  be  received  in  evidence,  on  the  ground  of  its  muti- 
The  oijection,  latiou.  That  objectiou,  however,  appears  to  us 
dered"in  evidence  rather  to  be  an  objcction  to  the  weight  of  the 
uted,  applies  evidcuce  than  to  its  admissibility.  There  was 
TEiao  of  the  evi-  enouffh  left  to  show  it  had  been  a  deed ;  that  it 

dence  than  to  its  ^  i  ii* 

admiBsibiuty.  had  been  executed,  and  that  it  conveyed  an 
estate  ;  and  by  recital  therein  of  the  articles  of  agreement  of 
the  date  of  the  20th  of  July,  1668,  which  had  already  been 
put  in  evidence  and  read,  there  appeared  enough  to  show  that 
the  deed  had  been  executed  in  pursuance  of  those  articles  of 
agreement :  and  the  deed  being  produced  in  the  state  in  which 
it  was  actually  found  in  the  custody  of  an  agent  of  the  plain- 
tiff, mutilated  subsequently  to  its  execution,  but,  when  muti- 
lated, by  whom,  or  for  what  purpose,  being  left  in  complete 
obscurity,  we  cannot  see  any  legal  objection  against  its  being 
placed  before  the  jury,  such  as  it  is  ;  and  the  rule  of  evidence 
that  the  party  against  whom  a  deed  is  produced  has  the  right 
to  insist  that  the  whole  deed  shall  be  read,  is  not  hereby 
infringed.  He  has,  undoubtedly,  the  right  to  insist  that  no 
part  of  the  deed,  in  the  state  in  which  it  is,  shall  be  kept  back 
from  the  jury  ;  and  the  whole  was  put  in  evidence  upon  the 
present  occasion.  The  weight  due  to  a  document  in  that 
state  of  mutilation  may  be  just  matter  of  comment, 
*776  but  at  least  it  appears  *  producible  to  show  that  an 
estate  had  actually  passed  by  it ;  which  consequence 
the  subsequent  destruction  of  this  deed,  whether  partial  or 
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total,  would  not  in  any  manner  affect.    We  therefore  think 
this  exception  should  not  be  allowed. 

As  to  the  second  exception  against  the  admis- 
sion of  the  conveyance  by  lease  and  release  of  **^^  ^^' 
the  8th  and  9th  of  June,  1812,  by  Nicholas  Lord  Trimlestown 
to  Soloman  Richards  in  fee,  subject  to  the  several  leases 
mentioned  in  the  schedule  thereto  annexed,  the  only  ques- 
tion is  whether  it  was  admissible  for  any  purpose  connected 
with  the  issue  between  the  parties  ;  for  if  admis-  j^  ^  ^^^  ^  ^_ 
sible  for  any  purpose,  the  exception  ought  not  to  f^nJ^^^  &?  SJ^ 
be  allowed.  Now  it  would  be  clearly  admissible  S?p§^to  uought 
to  prove  that  the  fee-simple  was  conveyed  thereby  ^^^  ^  ^  allowed.* 
if  the  entail  were  disbelieved  by  the  jury,  or  if  the  entail  were 
cut  off,  and  the  lessor  of  the  plaintiff's  case  had  rested,  as  it 
might  have  done,  on  his  title  as  heir-at-law  in  fee-simple.  It 
operates  also  as  an  admission,  by  the  party  conveying,  of  the 
existence  of  the  several  leases  enumerated  in  the  schedule. 
We  therefore  think  this  second  exception  must  also  be  dis- 
allowed. 

And  a  similar  answer,  as  it  appears  to  us,  must 
be  given  to  the  third  exception ;  the  document  **^^  **"' 
therein  stated  being  one  to  which  the  lessor  of  the  plaintiff 
id  himself  a  party,  and  not  appearing  to  be  irrelevant  to  the 
matter  in  issue  ;  its  relevancy  being  shown  by  the  evidence 
which  next  follows,  and  which  gave  rise  to  the  fourth  excep- 
tion. 

*  See  Dennen  v.  Haskell,  45  Maine,  430;  Gunn  v.  Howell,  35  Ala.  144  : 
Weaver  v,  Alabama,  &c.  Co.,  85  Ala.  176  ;  Sayre  v.  Durwood,  35  Ala. 
247;  Califf  v.  Hillhouse,  3  Minn.  811;  State  o.  Wadsworth,  30  Conn.  55; 
State  V,  Alford,  31  Conn.  40;  Bissel  v.  Beckwith,  32  Conn.  509  ;  Newsom 
V.  Hue  J,  36  Ala.  37;  Sneed  v.  Osborn,  25  Cal.  619;  DriscoU  v.  Damp,  16 
Wis.  108;  Oelrichs  v.  Ford,  21  Md.  489;  Folk  ©.Wilson,  21  Md.  538;  Webb 
V.  Kelly,  37  Ala.  333;  Parke  v.  Foster,  26  Geo.  465;  Scruggs  t;.  Bibb,  33 
Ala.  481 ;  Christian  v.  Dripps,  28  Penn.  St.  271 ;  Morrison  v.  Whiteside, 
17  Md.  452  ;  Nightingale  v.  Scannell,  18  Cal.  315;  Myers  v.  People,  26  lU. 
173 ;  King  v.  Faber,  51  Penn.  St.  387;  Nutwell  v.  Tongue,  22  Md.  419  ; 
Boston  V.  Benson,  12  Cush.  62.  Evidence  offered  for  a  particular  purpose, 
for  which  it  is  not  admissible,  may  be  properly  rejected,  though  admis- 
sible for  some  other  purpose.     Green  o.  Caulk,  16  Md.  556. 
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The  fourth  exception  was  taken  against  the  receiving  in 
evidence  a  bill  in  Chancery  by  the  administra- 
tor, pendente  lite^  of  the  late  Nicholas  Lord  Trim- 
lestown,  against  Thomas  Kemmis,  as  the  land  and  law  agent 
of    the  said  Lord  Trimlestown ;    and    also    against 

*  777    *  the  answer  thereto,  and   the   decree  made  thereon 

to  account.  But  we  are  of  opinion  that  these  several 
documents  were  receivable  in  evidence  for  the  purpose  of 
explaining  the  effect  of  the  agreement  under  seal  of  the  12th 
of  September,  1833,  which  had  been  already  put  in  evidence, 
and  to  which  the  lessor  of  the  plaintiff  was  himself  a  party. 
One  of  the  items  in  the  schedule  referred  to  in  the  agree- 
ment, and  already  in  evidence,  is  stated  to  be  ^'  Cash  to  be 
received  by  John  Rochfort  from  William  Kemmis,  Esq.,  the 
executor  of  Thomas  Kemmis,  Esq.,  deceased,  by  the  compro- 
mise of  the  suit  of  Rochfort  v.  Kemmis*^*  That  is  the  com- 
promise of  this  very  suit  in  Chancery.  The  defendant, 
therefore,  must  have  the  right  to  explain  this  item,  by  the 
proceedings  in  the  suit  which  had  been  so  compromised,  and 
to  show  that  the  compromise  involved  an  implied  ratification 
by  the  lessor  of  the  plaintiff  of  the  sale  of  the  Roebuck  estate 
against  Nicholas  Lord  Trimlestown,  inasmuch  as  the  proceeds 
of  that  sale  had  found  their  way  into  the  hands  of  Mr.  Kem- 
mis, and  produced  a  part  of  the  subject  of  that  suit. 

The  fifth  exception  on  the  part  of  the  plaintiff 
excep  on.     p^jg^^^g  ^^  ^j^g  Y)U1  in  Chanccry,  filed  by  the  lessor 

of  the  plaintiff  against  the  said  Thomas  Kemmis  on  the  14th 
of  October,  1816,  which  bill  the  defendant  produced  for  the 
purpose  of  showing  the  subject-matter  of  the  suit,  and  that 
the  lessor  of  the  plaiutiff  claimed  as  heir-at-law  of  his  father 
the  Lord  Nicholas,  and  offered  to  read  those  allegations 
therein,  but  the  plaintiff  excepted  to  the  production  of  the 
evidence ;  and  we  think  it  is  a  sufficient  answer  against  the 
allowance  of  the  exception,  that  the  bill  in  Chancery,  the  pro- 
duction and  reading  of  which  is  now  excepted  against, 

*  778    had  in  an  earlier  stage  of  the  cause  been  put  *  in  evi- 

dence by  the  plaintiff  himself;  for  the   bill  having 
formed  part  of  the  evidence,  the  whole  was  in  evidence,  and 
the  defendant  might  have  insisted  at  the  time  of  its  produc- 
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tion  by  the  plaintiff,  that  the  whole  should  be  read,  and  in 
consideration  and  contemplation  of  law  the  whole  was  read. 
The  present  exception,  therefore,  came  too  late.  And  we 
further  think  the  exception,  even  if  the  objection  already 
pointed  out  could  be  removed,  is  not  pointed  to  the  purpose 
for  which  alone  *it  was  produced,  but  is  general  against 
its  being  producible  for  any  purpose,  even  if  any  just  ob- 
jection could  be  made  against  its  application  for  the  pur- 
pose intended,  of  which  we  are  not  aware. 

The  sixth  exception  tendered  by  the  plaintiff 
was  tendered  agamst  the  opinion  of  the  learned 
Judge  at  the  trial,  in  rejecting  evidence  offered  by  him,  the 
plaintiff,  in  reply  to  the  defendant's  case.  The  evidence  so 
offered  by  the  plaintiff,  and  rejected  by  the  Judge,  was  a 
statement  or  abstract  of  the  title  of  Nicholas  Lord  Trimles- 
town  to  the  manor  and  lands  of  Roebuck,  and  which  state- 
ment or  abstract  of  title  contained  within  it  the  statement  of 
a  deed  of  the  23d  of  March,  1703 ;  the  said  abstract  being 
offered,  amongst  other  purposes,  to  show  the  execution  of 
such  deed,  and  to  rebut  the  presumption  of  a  conveyance  or 
surrender  of  the  life-estate  created  thereby.  We  think  there 
could  have  been  no  doubt  but  that  this  abstract  would  have 
been  admissible  against  Thomas  Kemmis  in  any  suit  to  which 
he  was  a  pai*ty.  It  was  found,  at  his  death  in  1823,  amongst 
the  other  papers  of  the  Trimlestown  family,  which  were  in 
his  custody  as  solicitor  to  the  family.  It  bore,  upon  several 
sheets,  the  handwriting  of  Thomas  Kemmis ;  but  it  is 
to  be  remembered  that  Thomas  Kemmis  had  *  parted  *  779 
with  all  his  property  in  the  premises  to  which  the 
abstract  relates,  in  1804,  when  he  conveyed  to  his  nephew, 
the  present  defendant,  and  there  is  no  evidence  whatever 
that  the  memorandums  or  statements  which  were  in  the 
handwriting  of  Thomas  Kemmis  were  inserted  in  the  ab- 
stract before  he  had  parted  with  the  property.  In  the  ab- 
sence, therefore,  of  any  evidence  when  such  insertion  was 
made,  in  the  possibility  that  it  might  have  been  made  a  few 
days  only  before  the  death  of  Thomas  Kemmis,  we  think  it 
was  not  admissible  in  evidence  against  the  present  defendant, 
and  that  it  was  properly  rejected ;  for  we  think  it  clear  that 
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Thomas  Kemmis  could  not  by  any  statement,  either  by  parol 
or  in  writing,  after  he  had  parted  with  his  interest,  make  evi- 
dence against  the  title  of  the  party  to  whom  he  had  con- 
veyed it,^ 

The  seventh  exception  relates  to  the  rejection, 

Tth  exception.       .  -,•  i-ri  t*      •  •  i»i 

by  the  learned  Judge,  of  two  pieces  of  docu- 
mentary evidence  tendered  by  the  plaintiff  by  way  of  reply ; 
viz.,  a  bill  in  Chancery  filed  against  Thomas  Lord  Trimles- 
town,  by  Thos.  Devereux,  in  1780,  and  the  answer  of  Thomas 
Lord  Trimlestown  to  that  bill.  This  answer  purported  to 
state  what  Thomas  Lord  Trimlestown  had  heard  and  be- 
lieved, that  the  Lady  Mary  Trimlestown,  the  mother  of  Lord 
Robert,  had  never  joined  in  levying  the  fines  or  suffering  the 
recovery  which  had  been  levied  and  suffered  by  the  Lord 
Robert,  and  that  the  Lady  Mary  had  informed  him  (Thomas 
Lord  Trimlestown)  that  she  had  refused  to  join  her  said  son 
in  lev3'ing  any  fine  or  suffering  any  recovery  of  any  of  her 
jointure  lands,  though  often  pressed  by  him  for  that  purpose : 
and  we  think  the  learned  Judge  rightly  I'ejected  this  evi- 
dence.    The  first  part  of  the  statement  of  Lord  Thomas  does 

not  relate  to  the  Roebuck  estate,  which  alone  is  in  dis- 
*  780   pute,  *  but  to  certain  lands  of  New-Haggard ;   such 

part,  therefore  of  the  statement,  even  if  admissible,  is 
irrelevant  to  the  present  inquiry.     The  latter  part,  in  which 

*  See  Winchester  v.  Charter,  97  Mass.  140 ;  Bartlett  v.  Delprat,  4 
Mass.  702;  Aldrich  v.  Earle,  13  Gray,  578;  Bridge  v.  Eggleston,  14  Mass. 
245,  249;  Taylor  v.  Robinson,  2  Allen,  582;  IMiner  v.  Phillips,  42  111.  128; 
Clements  v,  Moore,  6  Wallace,  299  ;  Cuyler  ».  McCartney,  40  N.  Y.  221 ; 
Ball  V.  Loomis,  29  N.  Y.  412  ;  Collumb  v.  Read,  24  N.  Y.  505  ;  Bogeri 
i;.  Haight,  9  Paige,  297;  Pulliam  v,  Newberry,  41  Ala.  168;  Toote  v. 
Cobb,  18  Ala.  585;  Gridley  v.  Bingham,  51  111.  153;  Sackett  v.  Spencer, 
65  Penn.  St.  89;  Pier  i?.  Duff,  63  Penn.  59;  Savery  i;.  Spaulding,  8  Iowa, 
239  ;  Wynne  v.  Glidewell,  17  Ind.  446  ;  Sutter  p.  Lackmann,  39  Misson. 
91 ;  Shaw  v.  Robertson,  12  Minn.  445  ;  Bates  v.  Ableman,  13  Wis.  644  ; 
Howard  v.  Snelling,  32  Geo.  195  ;  Whitney  v.  Baker,  9  Gray,  206  ;  Bur- 
roughs V.  Jenkins,  Phill.  N.  C.  Eq.  33  ;  Gill  v,  Strozier,  32  Geo.  688 ; 
Dunaway  v.  School  Directors,  40  111.  247.  The  declarations  of  a  grantor, 
after  he  has  sold  certain  premises,  are  not  competent  evidence  to  defeat 
or  impair  the  title  of  his  grantee,  even  though  the  grantor  continue  in 
occupation  up  to  the  time  of  making  the  declarations.  Krooman  v.  King, 
86  N.  Y.  477. 
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he  states  what  he  had  heard  his  grandmother  say  as  to  her 
lands  in  jointure,  which  may  be  taken  to  include  the  Roe- 
buck estate,  is  open  to  the  objection  that  it  is  hearsay  evi- 
dence only,  on  a  subject  upon  which  that  species  of  evidence 
is  not  admitted ;  and  although  it  is  well  known  that  declara- 
tions made  by  a  party  in  possession  of  an  estate  DeciamtioM 
are  admissible  against  his  own  interest,  yet  no  hTpoMewio^f^ 
case  that  we  are  aware  of  has  established  that  a  m«^?*  to  *a  wu 
declaration  by  a  party  in  possession,  of  what  he  JSmiSSbSYn  e"- 
heard  another  person  say  (and  in  this  case  he  wmrand  5?wom 
does  not  even  go  so  far  as  to  say  he  believed  hi5I»°^ut  dSS™ 

1.  xui-'N*         J*      •!_!      J.  a.  J  rations  by  him  of 

what  was  told  mm),  is  admissible  to  cut  down  what  he  heard 
or  defeat  his  estate.     If  the  plaintiff  had  of-  stL^e-not  £idine 

that   he   believoQ 

fered  to  prove  by  any  other  person  that  Lady  the  statement— 
Mary  had  made  the  declai*ation  above  set  forth,  we  to  cat  down  or 

*'       ,  defeat  Ills  estate. 

such  evidence  would  have  been  clearly  inadmis- 
sible ;  and  we  are  not  aware  of  any  principle  of  law  upon 
which  it  becomes  admissible  because  the  statement  was  made 
to   Lord  Thomas  when  in  possession  of  the  estate.     This  ex- 
ception therefore,  it  appears  to  us,  ought  to  be  disallowed. 

The   eighth  exception  applies  itself  to   the 
refusal  by  the  learned  Judge  to  admit  in  evi-         *^^^  **"' 
dence  another  answer  of  the  said  Thomas  Lord  Trimlestown 

'  As  to  the  admissibility  of  tlie  declarations  of  a  former  owner  against 
a  subsequent  owner,  see  Pike  v.  Hayes,  14  N.  H.  19 ;  Hobbs  v.  Cram,  22  N. 
H.  130;  MorriU  v.  Foster,  38  N.  H.  379, 387, 388;  Little  w.  Gibson,  39  K.  H. 
505,  610,  511;  Hurlburt  r. Wheeler,  40  N.  H.  73;  Blake  v.  White,  13 N.  H. 
267;  Spargo  v.  Brown,  9  B.  &  C.  938;  1  Phil.  Ev.  Cowen  &  Hill's  notes  (4th 
ed.),  318;  1  Greenl.  Ev.  §§  109,  189,  190  ;  Tabb  v.  Caball,  17  Grattan, 
160;  Bollo  V.  Navarro,  33  Cal.  459  ;  Davis  v.  Jones,  3  Head  (Tenn.),  603; 
Spaulding  i?.  Hallenbeck,  39  Barb.  79  ;  Tyler  v,  Mather,  9  Gray,  177  ; 
West  Cambridge  v.  Lexington,  2  Pick.  536,  per  Putnam,  J. ;  Daggett  v. 
Shaw,  5  Met.  223;  Niles  v.  Patch,  13  Gray,  254;  Doane  w.  Wilcutt,  16 
Gray,  368;  Hale  v.  Silloway,  1  Allen,  21;  Osgood  v,  Coates,  1  Allen,  77; 
Blake  v.  Everett,  1  Allen,  248;  Wood  v.  Foster,  8  Allen,  24;  Morrison  v. 
Chapiu,  97  Mass.  72;  Eingsford  v.  Hood,  105  Mass.  495;  Noyes  v.  Mor- 
rill, 108  Mass.  396;  Peabody  v.  Hewett,  52  Maine,  33;  Howell  v.  Howell,  37 
Missou.  124;  Wood  p.  Hicks,  36  Missou.  440  ;  Rankin  v.  Tenbrook,  6 
Watts,  388,  3^0,  per  Huston  J.  ;  Norton  v.  Pettibone,  7  Conn.  319  ; 
Snelgrove  v.  Martin,  2  McCord,  241,  243 ;  Abney  v.  Kingsland,  lU  Ala. 
355;  Little  v.  Libby,  2  Greenl.  242. 
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to  a  bill  filed  in  the  year  1787  by  Catherine  Preston ;  in 
which  answer  the  said  Lord  Thomas  stated  that  he  believed 
his  father  Lord  Robert,  on  the  death  of  his  father,  became 
seised  of  an  estate  in  remainder  in  tail  male  in  the  Roebuck 
estate,  expectant  on  the  death  of  his  mother  Lady  Mary, 
who  he  stated  he  believed  had  the  same  for  her  life,  for 
her  jointure.  The  learned  Judge  refused  to  receive, 
*  781  and  we  think  rightly  refused  *  to  receive,  this  evi- 
dence ;  for  the  plaintiff  had  already  proved  in  his  own 
case  that  Lord  Robert,  on  the  death  of  his  father  in  1746, 
took  as  heir  in  tail  male.  He  had  further  already  given 
evidence  that  Lady  Mary,  the  mother  of  Lord  Robert,  was 

seised  of  an  estate  therein  for  her  life.     The 

Evidence  oflTered         .  ,  «•        j    xv         i?  •       j      •      -li      • 

in  reply,  to  rebut  evidencc  Offered,  therefore,  was  inadmissible  m 

the  cane  made  by 

the  defemiant.  is  reply,  SO  far  as  it  was  confirmatory  of  the  plain- 

InadmiBHible  ifit         '^  •'  •'  ^ 

J»  only  conttrnia-  tiff's  orisdnal  casc  ;  and  it  was  inadmissible  for 

tory  of  the  plain-  ° 

uff  B      originai  the  purposc  for  which  alone  it  could  be  offered, 

namely,  for  the  purpose  of  rebutting  the  pre- 
sumption of  a  surrender  of  a  life-estate  by  the  Lady  Mary 
before  the  recovery  was  suffered  (which  presumption  had 
been  urged  on  the  part  of  the  defendant),  because,  as  the 
recovery  was  not  suffered  until  the  year  1747,  the  evidence 
offered  of  the  relative  interests  of  Lady  Mary  and  Lord 
Robert  in  1746  was  clearly  immaterial,  inasmuch  as  it  only 
applied  to  the  precise  moment  of  the  descent  to  Robert. 
We  think,  therefore,  it  was  properly  rejected. 

The  ninth  exception  was  taken  on  the  rejec- 

9th  exception.       . .  *    .  i  j       ^  •   i  j  •    x  j 

tion  of  the  record  of  a  special  verdict  and 
judgment  thereon  in  the  Court  of  Exchequer  Chamber,  of 
Trinity  term,  1783,  tendered  in  evidence  by  the  plaintiff.  It 
was  a  judgment  in  an  action  of  ejectment  brought  to  recover 
the  lands  in  question,  in  which  Thomas  Lord  Trimlestown 
was  the  lessor  of  the  plaintiff,  and  Joseph  Bamcwall,  the 
youngest  son  of  the  said  Loitl  Robert,  was  the  defendant : 
and  as  to  this  exception,  we  think  it  sufficient  to  observe 
that  this  action  having  been  brought  against  a  stranger,  the 
judgment  therein  is,  as  between  the  present  parties  on  this 
record,  res  inter  aiios  acta ;  the  present  defendant  not  claim- 
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ing  any  estate  under  Joseph  Bamewall,  against  whom  the 
said  judgment  was  given,  nor  being  in  any  manner  privy  to 
the  suit. 

*  The  tenth,  eleventh,  and  twelfth  exceptions  relate   *  782 
to  the  charge  made  by  the  learned  Judge  to  the  jury. 

In  the  tenth  exception,  the  counsel  for  the 
plaintiff  excepts  to  the  learned  Judge  leaving  it  *^^^  ^^' 

as  a  question  of  fact  to  the  jury,  whether  the  parchment 
writing  dated  the  16th  of  March,  1679,  was  executed  by  the 
parties  named  therein.  But  if  the  parchment  writing  was 
admissible  in  evidence  at  all,  and  we  have  already  expressed 
our  opinion  that  it  was  admissible,  we  think  that  the  only 
question  which  could  be  left  to  the  jury  was  precisely  that 
which  was  so  left  by  the  Judge ;  and  that  the  indorsement 
on  the  back,  purporting  that  it  had  been  sealed  and  delivered, 
taking  into  consideration  the  mutilation  of  the  deed,  which 
had  destroyed  the  seals  and  names  of  the  parties  who  had 
executed  it,  did  primd  facie  import  that  it  had  been  executed 
by  all  the  parties  thereto.  We  therefore  think  this  tenth 
exception  ought  to  be  disallowed. 

And  we  think  neither  of  the  grounds  of  ex-  „^,,  ^^^  j^tii 
ception  can  be  justly  made  to  the  charge  of  the  •*<*p^«>»- 
learned  Judge,  which  are  respectively  contained  in  the 
eleventh  and  twelfth  exceptions.  If  the  learned  Judge  had 
told  the  jury  that,  from  the  facts  proved  in  the  case,  they 
were  bound  to  presume  a  surrender  or  other  conveyance  by 
the  Lady  Mary,  the  mother  of  Robert  Lord  Trimlestown,  of 
her  life-estate,  such'  direction  would  have  been  justly  objec- 
tionable. But  he  says  no  more  than  that  they  are  at  liberty 
to  make  such  presumption;  and  undoubtedly  they  were  at 
liberty  so  to  do,  if  they  believed  the  facts  which  had  been 
proved,  and  if  they  thought  those  facts  warranted  the  exist- 
ence of  the  surrender.  And  if  they  did  so  believe,  and 
did  presume  that  the  life-estate  was  in  fact  surrendered  or 
conveyed,  then  all  difficulty  as  to  the  validity  of  the 
*  common  recovery,  suffered  in  1747,  is  removed :  in  *  783 
that  case  there  was  a  good  tenant  to  the  praecipe  ;  the 
recovery  was  a  valid  recovery.  Robert  Lord  Trimlestown, 
who  suffered  the  recovery,  acquired  thereby  the  fee;  the 
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leases  subsequently  made,  under  which  the  defendant  claimsj 
were  valid  leases  ;  and  the  learned  Judge  was  right  in  direct- 
ing the  jury,  upon  such  supposition,  to  find  their  verdict  for 
the  defendant. 

We  are,  therefore,  all  of  opinion,  in  answer  to  the  second 
question  proposed  to  your  Lordships,  that  no  one  of  the  ex- 
ceptions taken  at  the  trial  is  valid. 

Lord  Brougham.  —  My  Lords,  these  twelve  exceptions, 
which  were  argued  very  fully  before  your  Lordships  with 
the  most  valuable  assistance  of  the  learned  Judges,  having 
led  to  the  very  clear  and  distinct  opinion  which  has  been 
given  by  the  Chief  Justice  of  the  Common  Fleas  on  the  part 
of  himself  and  his  learned  brethren,  I  apprehend  your  Lord- 
ships will  now,  after  the  delay  which  this  cause  has  under- 
gone, feel  it  right  to  proceed  to  give  your  judgment.  I  may 
remind  your  Lordships  that  very  many  of  those  points  ap- 
peared to  us  as  the  cause  went  on  (and  we  paid  great  atten- 
tion to  the  exceptions  in  detail)  to  be  exactly  as  the  learned 
Judges  have  described  them.  I  have  no  hesitation  in  saying 
that  my  mind  goes  along  with  the  result  of  the  deliberations 
of  those  learned  Judges.  I  have  only  one  shadow  of  doubt ; 
and  I  mention  it  as  a  very  slender  doubt  indeed,  to  which  I 
do  not  mean  to  say  I  attach  any  material  weight,  regarding 
the  seventh  exception. 

The  seventh  exception  is  upon  the  ground  of  the  rejection, 
in  evidence,  of  declarations  of  the  party  in  possession  of  the 
estate  unfavourable  to  his  own  title,  and  against  the 
*  784    party  claiming  in  right  of  that  title.     *  The  learned 
Judges  hold  that  the  declaration  of  a  party  so  in  pos- 
session would  be  competent  and  admissible  in  evidence  against 
him  or  his  privies,  claiming  through  and  under  him  in  that 
title  ;  yet,  that  a  declaration  or  statement  of  a  person  so  cir- 
cumstanced would  not  be  admissible  in  evidence  if  it  were 
only  a  statement  of  something  which  he  had  heard  from  some 
other  person,  and  not  of  his  own  opinion  of  his  title.     That 
is  the  distinction  takei^  by  the  learned  Judges,  and  it  is,  no 
doubt,  a  very  natural  distinction,  as  to  the  weight  rather  than 
the  admissibility  of  the  evidence.    If  it  is  only  a  declaration 
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or  a  statement  of  what  some  other  person  said,  a  stranger  tp 
the  title  and  a  stranger  to  the  cause,  it  might,  perhaps,  admit 
of  a  doubt  whether  every  thing  that  is  said  against  a  man's 
title,  by  himself^  might  not  be  admissible  in  evidence,  re- 
serving, indeed,  a  question  as  to  the  weight  of  the  evidence, 
for  the  consideration  of  those  by  whom  it  shall  have  to  be 
weighed.  I  take  for  granted  that  the  learned  Judges  have 
applied  their  minds,  and  that  they  have  discussed  the  ques- 
tion in  that  view.  They  have  come  to  this  decision  unani- 
mously, and  apparently  without  any  great  hesitation ;  and  I 
therefore  certainly  waive  any  hesitation  or  doubt  which  I 
may  feel  upon  the  subject,  and  am  not  disposed  to  quarrel 
with  the  opinion  they  have  delivered  to  your  Lordships,  or 
to  recommend  your  Lordships  to  disaffirm  the  judgment  be- 
low, and  to  give  judgment  for  the  plaintiff  in  error,  upon  that 
doubt  alone.  That  being  the  case,  my  Lords,  I  certainly,  if 
your  Lordships  shall  think  fit,  after  the  delay  that  has  taken 
place,  feel  prepared  to  advise  your  Lordships  to  give  judg- 
ment for  the  defendant  in  error. 

Lord  Campbell.  —  It  gratifies  me  very  much  to 
find  *  that  the  learned  Judges  have  unanimously  given  *  785 
their  opinion  upon  these  points  in  a  manner  which  I 
had  anticipated,  and  which  is  in  exact  accordance  with  the 
opinion  I  had  formed  upon  all  these  points  during  the  argu- 
ment. I  entirely  concur  in  the  opinion  which  has  now  been 
delivered  by  the  Chief  Justice  of  the  Coui't.of  Common  Pleas, 
both  upon  the  construction  of  the  Acts  of  Parliament  and 
upon  those  exceptions. 

With  regard  to  the  seventh  exception,  I  must  say  that  I 
most  heartily  concur  in  the  opinion  of  the  learned  Judges 
upon  that  exception ;  because  it  seems  to  me,  that  although 
you  may  admit  evidence  of  what  a  person  in  possession  has 
said  as  to  matters  within  his  own  knowledge,  to  cut  down  the 
title  he  has,  it  would  lead  to  mischievous  consequences  if  you 
could  give  in  evidence  ags^inst  him  and  those  who  claim 
under  him  that  which  he  is  said  to  l^ave  heard  another  per- 
son say ;  because  that  may  be  utterly  false.  He  may  state 
something  which  he  has  heard  another  person  declare,  and 
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which  he  knows  to  be  utterly  false,  although  in  the  very 
same  sentence  he  does  not  say  that  it  is  false.  It  seems  to 
me,  therefore,  that  the  learned  Judges  have  taken  the  just 
distinction  upon  that  point,  and  that  the  rule  which  they 
have  propounded  to  your  Lordships  will  be  highly  useful  with 
reference  to  the  reception  of  such  declarations  in  future. 

I  entirely  concur  with  my  noble  and  learned  friend  who 
has  now  addressed  your  Lordships,  that,  if  my  noble  and 
learned  friend  on  the  woolsack  is  of  the  same  opinion,  there 
is  no  occasion  for  further  delay  in  giving  judgment  in  this 
case. 

Lord  Brougham.  —  I  had  no  intention  of  arguing  this 
point.  I  threw  out  what  occurred  to  me  during 
*786  *the  argument  at  the  bar  in  the  presence  of  the 
learned  Judges.  Of  course,  I  did  not  mean  that  I 
had  the  least  doubt  that  what  another  person  might  say 
against  the  tiUe,  and  which  might  be  known  to  the  owner 
at  the  time  that  he  made  the  declaration  or  statement  to  be 
false,  that  of  itself  was  not  admissible  evidence.  But  the 
way  in  which  it  occurred  to  me  was,  that  a  person  stating 
what  he  knows  or  thinks  to  be  against  his  title,  is  evidence 
against  him  -and  against  those  claiming  under  him.  A  person 
stating  what  another  person  has  said  against  his  title,  and  not 
at  the  same  time  denying  it,  appears  to  me  to  leave  a  doubt 
whether  he  has  not,  by  stating  it,  shown  that  he  considered 
that  there  was  something  in  it ;  but  I  do  not  quarrel  with 
the  law  as  laid  down  by  the  learned  Judges. 

The  Lord  Chancellor.  —  I  beg  to  state  that  I  entirely 
concur  in  the  opinion  which  has  been  delivered  by  the  learned 
Chief  Justice,  and  I  agree  with  my  noble  and  learned  friends 
who  have  proposed  that  your  Lordships  should  now  give 
judgment  for  the  defendant  in  error. 

Lord  Brougham.  —  We  all  feel  how  greatly  obliged  we  are 
to  the  learned  Judges  for  their  assistance  in  this  case,  which 
has  been  one  of  great  labour  and  anxiety ;  and  how  admi- 
rably the  learned  Chief  Justice,  as  he  always  does,  has  given 
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the  opinion  of  his  learned  brethren,  in  a  manner  which  is  cer- 
tainly calculated  to  be  of  great  use  in  the  law. 

Mr.  Kelly  reminded  their  Lordships  with  regard  to  the 
question  of  costs,  that  inasmuch  as  the  Court  below 
decided  this  case  upon  the  preliminary  point,  *and  *787 
gave  no  judgment  upon  the  several  exceptions,  it  was 
necessary,  in  order  to  obtain  judgment  upon  the  exceptions, 
to  come  before  this  House  upon  the  general  appeal.  He 
threw  that  out  for  their  Lordships'  consideration,  because 
judgment  had  now  been  given  in  favour  of  the  plaintiff  in 
error  upon  that  preliminary  point. 

Lord  Brougham.  —  I  am  inclined  to  think  that  it  is  not  a 
case  for  costs. 

The  other  Lords  present  concurred  in  that  view. 

It  was  accordingly  ordered,  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Ireland,  affirming  the  judgment  of 
the  Court  of  Common  Pleas  there,  be  affirmed,  &c. 

(The  omission  in  this  order  of  any  judgment  upon  the 
question  of  costs  left  the  parties  to  pay  their  own  costs  re- 
spectively.) 
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•788      HOUSEHILL  COAL    AND  IRON  COMPANY 

V.  NEILSON. 

1843. 

The  Househill  Coal  and  Iron  Company  and  )   .      „    . 
Others  AppellatUt. 

James  Beaumont  Neilson  and  Others    .    .    Respondents. 

Invention.    Patent    Evidence.    Practice.    Stat.  5  &  6  WiU. 

4,  c.  83. 

A  pe)rson,  to  be  entitled  to  a  patent  for  an  invention,  must  be  the  first 
and  true  inventor  ;  and  there  must  not  be  any  public  use  thereof  by 
himself  or  others  prior  to  the  granting  of  the  patent.^ 

Trials  of  an  incomplete  invention,  by  way  of  experiment,  are  not  evidence 
of  ^*  prior  use ''  for  the  purpose  of  invalidating  a  patent.  Prior  use 
for  that  purpose  means  public  use  and  exercise  of  the  invention.^ 

Evidence  of  the  existence  of  a  completed  invention,  once  in  public  use, 
although  abandoned  or  the  use  long  discontinued  but  not  altogether 
lost  sight  of ,  is  sufficient  to  invalidate  a  patent  subsequently  granted 
for  the  same  invention.* 

Hdd,  therefore,  that  on  the  trial  of  an  issue  *'  whether  an  invention  de- 
scribed in  a  patent  is  notihe  original  invention  of  the  patentee,"  it  is  an 
erroneous  direction  in  law  to  the  jury  to  charge  them  that  the  evidence 

[  of  prior  public  use,  to  invalidate  the  patent,  must  show  tfiat  '^  the  use 
was  continued  to  the  time  when  the  patent  was  granted  ;  not  to  the 
very  exact  period,  but  that  it  must  have  been  known  and  used  as  a 
useful  thing  at  the  time.'' 

If,  upon  a  bill  of  exceptions  to  the  Judge's  charge  to  the  jury,  the  superior 
Court  see  that  there  was  a  misdirection  calculated  to  mislead  the  jury 


*  See  Curtis  Patents,  §  35  ei  8eq,\  11  Law  Reg.  n.  b.  601-611;  Kerr 
Inj.  413,  414  ;  Re  Adamson's  Patent,  6  De  6.,  M.  &  6.  420;  Stead  v. 
Anderson,  4  C.  B.  806;  Stead  v.  Williams,  7  M.  &  6.  818. 

•  See  Curtis  Patents,  §§  40, 44, 45;  Gayler  w.  Wilder,  10  How.  (U.  S.) 
477;  In  Re  Newall  &  £lliot  &  Glass,  4  C.  B.  n.  s.  (Am.  ed.)  269  and  note, 
pp.  295,  296,  and  cases  cited  ;  2  Kent,  366  ;  Hill  v.  Evans,  4  De  G.,  F.  & 
J.  288;  Lang  v.  Gisbome,  31  Beav.  133;  Heath  v.  Smith,  3  £1.  &  Bl.  256; 
Kerr  Inj.  415,  416. 

»  See  Kerr  Inj.  416,  416;  Gayler  v.  Wilder,  10  How.  (U.  S.)  477. 
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in  their  verdict,  the  Court  has  no  discretion,  bat  must  allow  the  excep- 
tion and  direct  a  new  trial,  even  though  the  verdict  may  be  right.  Se^ 
CU8,  in  case  of  a  motion  for  a  new  trial  on  the  ground  of  misdirection. 

The  5th  section  of  the  Act  5  &  6  Will.  4,  c.  83,  requiring  a  defendant  to 
an  action  for  infringing  a  patent  to  give  the  plaintiff  notice  of  the 
objections  on  which  he  means  to  rely  at  the  trial,  does  not  apply  to 
Scotland  ;  the  practice  there,  of  confining  the  evidence  at  the  trial  to 
the  averments  on  the  record,  being  a  sufficient  protection  against  sur- 
prise. 

Held,  that  the  want  of  such  averments  on  the  record  cannot  be  supplied 
by  a  notice  of  objections  lodged  in  process. 

February  20,  21,  27,  28;  March  6,  1843. 

The  respondent,  James  Beaumont  Neilson,  of  Glasgow, 
engineer,  obtained,  in  the  year  1828,  letters-patent  securing 
to  him,  his  executors  and  assigns,  the  exclusive  privi- 
lege of  using  and  vending  *  in  Scotland,  for  fourteen  *  789 
years,  his  "  invention  for  the  improved  application  of 
air  to  produce  heat  in  fires,  forges,  and  furnaces,  where  the 
bellows  or  other  blowing  apparatus  are  used ; "  and  by  deed 
of  assignment,  dated  March,  1830,  he  communicated  a  joint 
interest  with  himself  in  the  patent  to  thtee  persons  repre- 
sented by  the  other  respondents.  The  principle  of  the  inven- 
tion, according  to  Mr.  Neilson's  specification,  consisted  in  the 
application  of  heated  atmospheric  air  to  fires  and  furnaces ; 
and  the  mode  of  carrying  that  principle  into  operation  was  by 
heating  the  air,  while  under  blast,  in  a  separate  air-vessel 
placed  between  the  blowing  apparatus  and  the  furnace ;  the 
air-vessel  —  made  of  iron  or  other  metal,  sufficiently  strong 
to  endure  the  blast  from  the  blowing  apparatus  —  to  be  air- 
tight, except  the  apertures  for  the  admission  and  emission  of 
the  air ;  and  to  be  heated  to  a  high  degree  of  temperature  by 
a  fire  distinct  from  the  fire  to  be  affected  by  the  blast  or  cur- 
rent of  air. 

In  October,  1840,  the  respondents,  finding  that  the  appel- 
lants were  using,  at  their  iron-works  at  Househill,  without 
license,  a  process  of  applying  heated  air  to  their  furnaces,  the 
same  or  similar  to  that  described  in  the  letters-patent,  applied 
to  the  Court  of  Session  for  suspension  and  interdict  to  restrain 
them  from  using  it,  and  raised  an  action  for  damages  against 
them  for  the  injury  sustained  by  the  alleged  encroachment  on 
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the  patent.  The  two  processes  were  then  conjoined,  and  a 
record  was  made  up,  in  which  the  appellants  —  in  their 
answers,  first  to  the  bill  of  suspension,  and  afterwards  to  the 
action  —  averred,  among  other  things,  that  the  application  of 
heated  air  to  fires  and  furnaces,  to  produce  a  more  intense 
heat  and  combustion,  was  known  and  publicly  practised  prior 
to  the  date  of  Neilson's  patent,  more  particularly  by  the 

invention  of  Mr.  George  Chapman,  of  Whitby,  in 
*  790    *  1825 ;  that  the  applicatio^  of  atmospheric  air,  heated 

beyond  its  ordinary  temperature,  to  promote  combus- 
tion in  smelting  furnaces,  or  in  smelting  of  ores  and  metals, 
was  known  and  practised  prior  to  the  date  of  the  patent,  both 
in  England  and  Scotland,  particularly,  among  others,  by  the 
late  Mr.  Dawson,  of  Low  Moor  iron-works,  in  Yorkshire,  by 
Mr.  Wilkinson,  of  the  Bradley  iron-works,  in  Staffordshire, 
and  also  at  Horsley  iron-works,  in  that  county ;  and  that  the 
same  process  was  described  in  a  treatise  published  by  a  Mr. 
Saddler,  in  **  Nicholson's  Journal  of  Natural  Philosophy  "  for 
April,  1798,  intitled  ^^  Description  of  an  apparatus  for  disen- 
gaging oxygen-gas  and  applying  it  to  the  best  advanti^; 
to  which  are  added,  Observations  on  the  blow-pipe,  by  W. 
Nicholson."  They  also  referred  to  the  patent  obtained  by 
the  Rev.  Mr.  Stirling,  of  Kilmarnock,  in  1816,  and  to  a 
patent  obtained  by  Mr.'  Botfield,  of  Shropshire,  in  1828 ;  and 
further  averred,  that  Mr.  Jeffries,  of  the  Grove  foundry, 
Southwark,  in  1825,  invented  a  mode  of  applying  heated  air 
in  its  transit  in  pipes  placed  in  a  charcoal  fire,  for  the  purpose 
of  producing  a  more  intense  degree  of  heat  in  the  smelting  of 
iron  ores. 

The  following  issues  for  trial  by  a  jury  were  approved  of  by 
an  interlocutor  of  the  27th  of  January,  1842 :  (a)  "  Whether 
in  the  course  of  the  year  1840,  and  duiing  the  currency  of 
the  said  letters-patent,  the  defenders  did,  in  or  at  their  iron- 
works at  HousehiU,  by  themselves  or  others,  wrongfully  or 
in  contravention  of  the  privileges  conferred  by  the  said  let- 
ters-patent, use  machinery  or  apparatus  substantially  the 
same  with   the  machinery  or  apparatus  described  in  said 

(a)  4  Bell,  U.  &  D.  470. 
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specification,  and  to  the  effect  set  forth  in  the  said  letters- 
patent  and  specification ;  to  the  loss,  injury,  and  damage  of 
the  pursuers  ?  "     Or, 

*  ^^  1.  Whether  the  invention,  as  described  in  the   *  791 
said  letters-patent  and  specification,  is  not  the  original 
invention  of  the  pursuer,  J.  B.  Neilson  ? 

'^  2.  Whether  the  description  contained  in  the  said  specifi- 
cation is  not  such  as  to  enable  workmen  of  ordinary  skill  to 
make  machinery  or  apparatus  capable  of  producing  the  effect 
set  forth  in  the  said  letters-patent  and  specification  ? 

*^  8.  Whether  machinery  or  apparatus  constructed  accord- 
ing to  the  description  in  the  said  letters-patent  and  specifica- 
tion, is  not  practically  useful  for  the  purposes  set  forth  in  the 
said  letters-patent  ?  " 

After  the  issues  were  adjusted,  but  before  the  record  was 
closed,  the  appellants  gave  the  respondents  notice  of  a  note 
of  objections  lodged  by  them  in  process,  and  that,  besides 
denying  that  they  had  infringed  the  patent  (as  they  had 
before  denied  on  the  record),  they  intended  at  the  trial  to 
rely  on  those  objections,  (a)  This  note  of  objections,  after 
setting  forth  the  various  instances  of  prior  use  before  averred 
on  the  record,  further  added,  ^Hhat  application  of  atmo- 
spheric air  beyond  the  ordinary  degree  of  temperature, 
to  facilitate  the  smelting  of  iron  and  other  ores,  was   *  792 

(a)  It  appeared  that  this  note  of  objections  leas  lodged  in  a  mistaken 
compliance  with  the  fifth  section  of  Lord  Brougham's  Act  (5  &  6  Will. 
4,  c.  83,  '*  An  Act  to  amend  the  Law  touching  Letters-patent  for  Inven- 
tions ")  ;  by  which  it  is  enacted,  **  that  in  any  action  brought  against 
any  person  for  infringing  any  letters-patent,  the  defendant  on  pleading 
thereto  shall  give  to  the  plaintiff,  and  in  any  scire  facias  to  repeal  such 
letters-patent  the  plaintiff  shall  file  with  his  declaration  a  notice  of  any 
objections  on  which  he  means  to  rely  at  the  trial  of  such  action  ;  and  no 
objection  shall  be  allowed  to  be  made  in  behalf  of  such  defendant  or 
plaintiff  respectively  at  such  trial  unless  he  prove  the  objections  stated  in 
such  notice  :  provided  always,  that  it  shall  and  may  be  lawful  for  any 
Judge  at  Chambers,  on  summons  served  by  such  defendant  or  plaintiff  on 
such  plaintiff  or  defendant  respectively,  to  show  cause  why  he  should  not 
be  allowed  to  offer  other  objections  whereof  notice  shall  not  have  been 
given  as  aforesaid,  to  give  leave  to  offer  such  objections  on  such  terms  as 
to  such  Judge  shall  seem  fit."  But  it  seems  this  section  of  the  Act  does 
not  extend  to  Scotland  ;  vide  infra^  p.  811. 
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known  and  publicly  practised  in  Scotland  and  England 
prior  to  the  date  of  the  said  patent,  particularly  at  Irvine, 
Greenock,  Glasgow,  and  various  other  places  in  the  counties 
of  Ayr,  Renfrew,  Lanark,  and  Mid-Lothian,  and  also  at  Liv- 
erpool, London,  the  Bradley  and  Horsley  iron-works  in  Staf- 
fordshire, and  the  Low-Moor  iron-works  in  Yorkshire ;  by 
various  iron-masters  and  iron-founders,  anchor-smiths,  and 
other  persons  engaged  in  the  smelting  and  manufacture  of 
iron."  The  note  also  stated  numerous  objections  to  the  title 
and  terms  of  the  patent,  and  to  the  specification  thereof. 

On  the  trial  of  the  issues  before  the  Lord  Justice-Clerk, 
both  parties  produced  a  large  mass  of  evidence,  and  the 
jury  found  for  the  respondents  on  all  the  issues,  (a) 

The  appellants  gave  notice  of  motion  for  a  new  trial ;  but 
abandoning  that  motion,  they  presented  a  bill  of  exceptions, 
of  which  there  were  thirteen,  the  first  being  to  the  learned 
Judge's  rejection  of  evidence,  the  others  to  his  Lordship's 
directions  to  the  jury.  The  bill  of  exceptions,  having  been 
signed  by  the  Lord  Justice-Clerk,  came  to  be  argued  before 
the  lords  of  the  second  division  of  the  Court  of  Session ; 
who,  by  an  interlocutor  of  the  20th  of  July,  1842,  disallowed 
all  the  exceptions,  with  expenses  to  the  respondents,  (i) 

The  appeal  was  against  that  interlocutor,  and  also  against 
the  interlocutor  of  January,  1842,  approving  of  the  issues ; 
but  the  objections  to  the  latter  were  abandoned  at  the 
hearing  of  the  appeal,  and  the  arguments  for  the  appel- 
lants were  principally  applied  to  the  first  and  eleventh  ex- 
ceptions. 
*  793  *  The  first  exception  was  to  the  ruling  of  the  Judge, 
in  rejecting  a  witness  tendered  by  the  appellants,  to 
prove  the  use,  about  twenty  years  ago  (long  prior  to  the  date 
of  the  patent),  at  an  anchor-smith's  forge  at  Irvine,  of  a  pipe 
heated  between  the  hand-bellows  and  forge,  in  order  to  pro- 
duce more  intense  heat  in  the  forge.  The  respondents'  coun- 
sel objected  to  that  evidence,  and  generally  to  that  line  of 
inquiry,  on  the  ground  that  no  sufficient  notice  of  it  was 
given  to  them  by  the  averments  on  the  record. 

(a)  4  Bell,  M.  &  D.  1187-1215. 

(b)  5  Bell,  M.  D.  &  Y.  80. 
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The  Lord  Justice-Clerk  sustained  the  objection  on  three 
grounds:  1st,  that  the  note  of  objections  lodged  in  process 
did  not  supply  defects  of  averments  on  the  record,  supposing 
that  that  note  contained  such  averments  as  would  be  necessary 
on  the  record  to  let  in  this  evidence ;  2d,  that  no  notice  was 
given  on  the  record  of  this  line  of  inquiry,  or  of  prior  use  of 
the  invention  at  a  smith's  forge  in  Irvine  ;  and  8d,  that  in  an 
inquiry  as  to  prior  use  of  an  invention,  by  instances  of  the 
practices  of  persons  for  twenty  years,  it  is  essential  to  the  in- 
terests of  patentees  and  to  the  ends  of  justice,  that  the  record 
should  contain  such  information  as  would  enable  the  patentee 
to  meet  such  cases,  by  previous  inquiry  into  the  purposes  and 
objects  of  the  practices  to  be  proved  against  him,  in  which 
the  prior  use  of  his  invention  may  be  alleged  to  be  found. 

The  eleventh  exception  was  to  the  learned  Judge's  charge 
and  direction  in  point  of  law  to  the  jury,  on  the  evidence  of 
some  of  the  appellants'  witnesses,  who  stated,  in  substance, 
that,  about  forty-two  years  ago,  they  were  employed  at  the 
Bradley  iron-works,  in  Staffordshire,  then  belonging  to  a  Mr. 
Wilkinson ;  that  he  had  blast-furnaces  and  blowing  appa- 
ratus from  a  blast-engine  ;  that  there  was  a  cylinder 
heated,  through  *  which  air  passed  before  it  got  to  those  *  794 
furnaces ;  that  the  object  of  putting  air  through  the 
cylinder  was  to  heat  it ;  that  the  effect  on  the  furnaces  was 
to  make  the  iron  too  rich  or  too  good,  —  good  for  small  cast- 
ings, but  not  good  for  malleable  iron  ;  that  it  (the  cylinder) 
was  used  for  about  three  months  in  these  furnaces,  and  then 
put  to  a  finery ;  that  it  was  used  there  for  three  months  more, 
then  given  up  again  ;  and  they  blew  the  same  cylinder  with 
cold  air,  never  heated  air,  after  being  satisfied  it  would 
not  do. 

The  Lord  Justice-Clerk,  with  reference  to  that. line  of 
evidence,  told  the  jury  thus :  "  The  second  direction  in  point 
of  law  which  I  have  to  give  you  in  this  issue  (the  first  issue 
in  the  alternative)  respects  what  is  prior  use,  so  as  to  destroy 
the  invention.  This  is  what  the  defenders  must  prove,  —  that 
it  was  not  new  in  respect  of  the  public  use  and  exercise 
thereof  in  this  kingdom.    The  question  in  each  case  is  a 
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matter  of  fact  for  the  jury,  but  this  is  in  point  of  law  the  sort 
and  kind  of  use  the  existence  of  which  a  jury  must  find  to  be 
proved,  in  order  to  warrant  them  to  find  against  the  patentee. 
Great  utility  is  one  important  element  in  the  question  of 
novelty  ;  for  if  the  process  is  of  great,  manifest,  and  immedi- 
ate utility,  that  is  of  the  utmost  importance  to  the  point. 
Could  this  have  been  previously  in  public  use  and  exercise 
without  clear  and  abundant  proof  ?  The  cases  referred  to  at 
the  bar  have  settled  that  the  use  must  be  public  use ;  that 
the  existence  and  trial  of  regular  machines  of  the  very  same 
sort,  if  abandoned,  if  not  used  and  introduced  into  practice, 
is  not  public  use  and  exercise  thereof  in  the  kingdom.  In 
the  case  of  the  suspension  principle  of  wheels,  it  was  well 
stated  by  Mr.  Justice  Patteson  to  the  jury  who  tried  that 

case."  [His  Lordship  having  read  the  charge  of  Mr. 
♦  795    Justice  *  Patteson  in  the  case  of  Jone%  v.  Pearee^  as 

reported  in  Mr.  Godson's  book  on  Patents,  p.  46  (2d 
edit.),  and  also  a  passage  from  Lord  Chief  Justice  Tindal's 
charge  to  the  jury  in  Cornish  v.  Keene^  from  a  note,  p.  44  of 
Mr.  Webster's  Cases,  proceeded  :]  "  You  will  observe  that  it 
is  settled  that  the  trials  founded  on  as  proofs  of  prior  use,  1st, 
must  have  been  public ;  2d,  must  have  been  continued,  not 
abandoned ;  3d,  must  have  continued  to  the  time  when  the 
patent  was  granted :  I  do  not  say  to  the  very  exact  period, 
but  it  must  have  been  known  and  used  as  a  useful  thing  at 
the  time.  The  abandonment  of  trials  as  not  successful  or 
satisfactory,  is  a  decided  proof  that  the  invention  was  not 
turned  to  account  for  public  utility,  and  was  not  in  public  use 
and  operation." 

The  eleventh  exception  of  the  appellants  was  to  this  charge, 
in  so  far  as  the  Lord  Justice-Clerk  directed  the  jury  in  point 
of  law,  that  '^  the  proof  of  prior  use  of  the  patent  invention 
must  not  only  be  public,  but  must  have  been  continued,  not 
abandoned,  and  must  have  continued  to  the  time  when  the 
patent  was  granted  ;  not  to  the  exact  period,  but  it  must  have 
been  known  and  used  as  a  useful  thing  at  the  time. 

The  Attorney'  General  and  the  Lord  Advocate  (with  whom 
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was  Mr.  Kelly) ^  for  the  appellants. — The  eleventh  (a)  excep- 
tion must  be  allowed;  whatever  may  be  the  decision  of  the 
House  on  the  other  exceptions.     This  case  is  of  great  impor- 
tance, not  only  on  account  of  the  amount  of  property,  but  also 
on  account  of  the  principle  involved  in  it,  there  being 
about  twenty  *  actions  pending  on  the  validity  of  the   *  796 
patent,  and  a  proceeding  also  in  the  Court  of  Chancery 
to  set  it  aside.   It  is  quite  clear  that  the  Lord  Justice-Clerk  mis- 
directed the  jury  on  the  law  as  to  the  proofs  of  prior  use.     His 
Lordship  went  on  an  erroneous  view  of  the  law,  being  either 
misled  by,  or  mistaking  the  effect  of,  the  words  of  the  charge 
of  Mr.  Justice  Patteson  in  Jone%  v.  Pearce^  of  which  there  is 
no  report  except  in  Mr.  Godson's  book  on  Patents  (see  2d 
edit.,  pp.  28,  46,  and  190).     His  Lordship  says,  first,  "  that  , 
prior  use  must  be  public  ;  secondly,  that  it  must  be  continued, 
not  abandoned,"  raising  a  distinction  between  a  thing  that  is 
continued  and  a  thing  that  is  not  abandoned,  and  putting 
continuance  in  contradistinction  to  abandonment  of  the  ude  ; 
*'  and,  thirdly,  that  it  must  have  continued  to  the  time  that 
the  patent  was  granted ;  that  it  must  have  been  known  and 
used  as  a  useful  thing  at  the  time."     Now,  whatever  authority 
may  be  given  to  the  charge  of  Mr.  Justice  Patteson  in  respect 
to  Mr.  Strutt*8  wheel,  the  words  ascribed  to  that  learned 
Judge  give  no  sanction  for  the  latter  part  of  the  Lord  Justice- 
Clerk's  direction  here,  that  the  use  must  have  been  continued 
and  known  and  used  as  a  useful  thing  at  the  time  of  the 
granting  of  the  patent.    Mr.  Justice  Patteson's  charge  to  the 
jury  proceeded  on  the  view  that  Mr.  Strutt's  application  of 
his  wheel  was  a  mere  experiment,  proving  it  to  be  useless, 
and  that  the  invention  covered  by  the  patent  in  that  case 
remedied  the  defects  of  Mr.  Strutt's  wheel;  whereas  the 
charge  here  excepted  to  would  go  to  shut  out  parties  from 
proceeding  on  the  public  use  of  a  thing,  which  is  not  an  ex- 
periment, nor  abandoned,  but  of  which  the  use  had  been  dis- 
continued a  short    time    before  the  patent  was    granted. 

(a)  The  arguments  on  the  first  exception,  relating  to  the  practice  of 
pleading  in  the  Scotch  Courts  under  the  Judicature  Act,  6  Geo.  4,  c.  120, 
§  8,  and  the  relative  acts  of  sederunt,  are  given  by  Mr.  Sidney  Bell,  in  his 
report  of  this  case,  2  Vol.  1. 
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*  797    *  That  charge  goes  far  beyond  the  charges  of  the  Eng- 

lish Judges  cited  as  authorities  for  it,  and  receives  no 
sanction  from  them.  There  may  be  many  inventions  that  are 
not  used  as  useful  at  the  time  when  a  patent  is  granted,  and 
which  are  neither  useless,  nor  experiments,  nor  abandoned. 
The  use  of  them  may  be  suspended  or  superseded  by  other 
apparatus  coming  in  their  place  and  supplanting  them  for 
many  yeare,  but  still  not  abandoned  as  useless.  Suppose  that 
an  invention,  known  and  in  general  use  as  useful,  is  put  away 
or  superseded  by  something  better,  and  that  after  some  years 
that  something  better  can  be  no  longer  used,  for  want,  sup- 
pose, of  funds,  or  by  the  breaking  out  of  a  war,  or  other 
cause,  can  it  be  maintained  that  another  party  is  entitled  to  a 
patent  for  the  thing  before  left  off,  merely  because  it  was  not 
publicly  used  at  the  time  the  patent  was  granted?  The 
question  is,  who  is  the  true  and  first  inventor  ?  If  the  entire 
invention  is  stated  in  a  book  or  newspaper,  without  any  use 
of  it,  that  is  quite  suf&cient  to  prevent  the  patentee  from 
having  the  exclusive  use  of  it.  The  part  of  the  Statute  of 
James  relied  on  by  the  respondents  must  be  read  in'  connec- 
tion with  the  condition  of  the  letters-patent ;  viz.,  **  that  if 
the  invention  is  not  a  new  invention  as  to  the  public  use  and 
exercise  thereof,"  then  the  privilege  shall  cease.  No  patent 
can  be  good,  if  it  be  shown  that  what  is  claimed  under  it  was 
brought  into  public  use  before  the  patent  was  applied  for.  (a) 

[Passages  were  read  from  the  short-hand  writer's  notes  of 
Lord  A  singer's  charge  to  the  jury  in  the  case  of  Carpenter 
V.  Smithy  which  came  afterwards  before  the  Com-t  of  Excheq- 
uer, (by] 

*  798       *  Mr.  Rutherfurd  and  Mr.  Pembertofiy  for  the  respon- 

dents. —  There  are  no  grounds  for  maintaining,  on  the 
evidence  before  the  jury  in  this  case,  that  the  respondents* 
patent  is  void  for  prior  use  ;  and  the  Judge's  direction  to  the 

(a)  Godson  on  Patents,  46, 194, 275;  and  see  Lord  Brougham's  Act, 
6  &  6  Will.  4,  c.  S3,  §  2. 

(b)  9  M.  &  W.  300. 
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jury  on  that  evidence  was  studiously  cautious  and  perfectly 
correct.  The  appellants'  counsel  seem  to  overlook  the  dis- 
tinction between  the  objections  to  a  patent  founded  on  prior 
use,  and  on  the  want  of  originality  in  the  alleged  intention ; 
and  confounding  things  perfectly  distinct,  they  deduce  from 
the  false  premises  the  supposed  absurdity  that  a  patent  may 
be  obtained  for  a  machine  publicly  known  and  used  for  many 
years,  but  allowed  to  go  into  disuse  from  accidental  circum- 
stances. The  faUacy  of  this  argument  is  apparent.  Such 
circumstances  may  affect  the  patent  in  respect  that  the  paten- 
tee was  not  the  true  and  first  inventor :  it  would  be  for  the 
jury  to  say,  under  the  circumstances,  whether  he  was  entitled 
to  that  character. 

It  is  provided  by  the  Statute  21  James,  c.  3,  §  6,  '^  that  any 
declaration  before  mentioned  shall  not  extend  to  any  letters- 
patent,  &c.,  hereafter  to  be  made  of  the  sole  working,  &c.,  to 
the  true  and  first  inventor  of  such  manufactures,  which  others 
at  the  time  of  milking  such  letters-patent  and  grants  shall  not 
«««."  There  are  three  conditions  on  which  the  Crown,  under 
this  statute,  grants  patents :.  1st,  that  the  patentee  shall  be 
the  first  and  true  inventor ;  2d,  that  at  the  date  of  the  patent 
the  invention  shall  not  be  publicly  used  by  others ;  and,  8d, 
that  the  grant  shall  not  be  contrary  to  law  The  first  and 
second  conditions,  of  the  originality  of  the  invention,  and 
the  non-use  of  it  in  public,  are  totally  distinct.  The  words 
'^  which  others  at  the  time  of  making  such  letters-patent  and 
grants  shall  not  use,"  show  that  the  time  to  which 
prior  use  *  refers,  is  the  time  of  granting  the  patent,  *  799 
and  not  any  remote  prior  period.  Similar  expressions 
are  used  in  a  previous  section  of  the  Act,  and  are  construed 
in  the  same  manner.  That  construction  of  the  statute  is  sup- 
ported by  Mr.  Justice  Patteson's  charge  in  the  case  of  Jones's 
patent,  that  if  it  appeared  on  the  evidence  that  the  wheel 
constructed  by  Mr.  Strutt  in  1814  was  in  substance  the  same 
as  that  for  which  Jones  got  the  patent,  *^and  that  if  it 
CStrutt's  wheel)  was  used  openly  in  public,  and  that  the 
same  continued  to  be  used  up  to  the  time  of  taking  out  the 
patent,  that  would  be  a  ground  for  saying  that  Jones's  wheel 
was  not  new.     But  if  it  appeared  that  Mr.  Strutt's  was  an 
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experiment,  and  that  he,  finding  it  did  not  answer,  ceased  to 
use  it  altogether,  and  nobody  else  followed  it  up ;  and  that 
the  plaintiff's  invention,  which  came  afterwards,  was  his  own, 
and  remedied  the  defects  of  Strutt's  wheel,  although  he  knew 
nothing  of  it ;  then  there  was  no  reason  for  saying  the  patent 
was  not  good."  Lord  Chief  Justice  Tindal,  in  ComUh  y. 
Keene  (as  reported  by  Mr.  Webster  in  his  book  on  Patents, 
p.  137,  and  in  a  note  to  his  Cases,  p.  44),  directed  the  jury 
^*  to  say  whether  the  invention  was  or  was  not  in  pubhc  use 
and  operation  at  the  time  the  patent  was  granted."  Looking 
to  these  high  authorities,  as  well  as  to  the  enactments  of  the 
Statute  of  21  James  1,  no  one  can  doubt  that  the  direction  of 
the  Lord  Justice-Clerk  laid  down  the  law  correctly  in  hold- 
ing that  the  prior  use  of  an  invention,  in  order  to  set  aside  a 
patent,  must  be  public  and  well  known,  —  not  merely  an  ex- 
periment and  abandoned,  —  and  known  and  used  at  or  about 
the  time  when  the  patent  was  granted. 

The  Lord  Advocate  replied. 

March  0. 

♦  800  ♦  The  Lord  Chancellor.  —  The  principal  question 
in  this  case  arises  out  of  the  eleventh  exception.  The 
learned  Judge  stated  to  the  jury  what  he  considered  to  be 
sufficient  evidence  to  support  prior  use,  so  as  to  invalidate 
the  patent.  The  learned  Judge  expressed  himself  in  these 
terms :  ^^  Tou  will  observe  that  it  is  settled,  that  the  trials 
founded  on,  as  a  proof  of  prior  use,  must  have  been  public  ; 
must  have  been  continued,  not  abandoned ;  must  have  con- 
tinued to  the  time  when  the  patent  was  granted ;  I  do  not 
say  to  the  very  exact  period,  but  it  must  have  been  known 
and  used  as  a  useful  thing  at  the  time." 

The  first  question  that  arises  upon  this  charge,  is  what  the 
learned  Judge  meant  by  the  word  "  trials."  That  word,  as 
I  understand  it,  does  not  in  that  passage  import  experiments 
going  on  for  the  purpose  of  concluding  or  perfecting  the 
invention.  But  I  understand  the  word  "trials"  to  have 
been  used  in  a  different  sense.  It  could  not  have  been  used 
in  the  former  sense;  for  this  reason,  that  the  distinction 
[680] 


HOUSBHILL  GOAL  AND  IBON  COMPANY  V.  NEILBON.     *  800 

which  the  learned  Judge  draws  —  and  draws  with  so  much 
pains  and  so  much  care  —  could  not  have  applied  to  that 
meaning  of  the  term  ^^  trials ; "  because,  if  they  were  mere 
trials  and  experiments  in  the  progress  of  the  invention,  it 
was  wholly  immaterial  whether  they  were  continued  or 
whether  they  were  abandoned,  because  in  neither  case  could 
they  have  been  made  use  of  as  evidence  of  prior  use  for  the 
purpose  of  invalidating  the  patent. 

It  becomes  necessary,  therefore,  from  the  context  to  con- 
sider what  it  was  that  the  learned  Judge  meant  by  the  word 
^*  trials ; "  and  I  think  that  sufficiently  appears  by  a  reference 
to  the  former  passage,  which  former  passage,  indeed,  is  only 
separated  from  the  passage  in  question  by  the  two 
cases  to  which  the  *  learned  Judge  refers :  he  says,  *  801 
^*  The  cases  referred  to  at  the  bar  have  settled  that 
the  use  must  be  public  use ;  that  the  existence  and  trial  of 
regular  machines  of  the  very  same  sort,  if  abandoned,  if  not 
used  and  introduced  into  practice,  is  not  public  use  and  exer- 
cise thereof  in  the  kingdom."  Then,  after  stating  the  two 
cases,  he  goes  on  thus :  ^*  Tou  will  observe  that  it  is  settled 
that  the  trials  founded  on  as  a  proof  of  prior  use,  1st,  must 
have  been  public;  2d,  must  have  been  continued,  not  aban- 
doned; 3d,  must  have  continued  to  the  time  when  the 
patent  was  granted."  He  is,  therefore,  obviously  speaking 
.  of  the  same  trials  to  which  he  had  before  referred,  namely, 
trials  of  regular  machines  of  the  very  same  sort ;  and  he 
says,  those  trials  of  regular  machines  of  the  very  same  sort, 
if  abandoned,  will  not  be  evidence  of  public  use ;  and  that 
he  so  meant  is  quite  obvious,  also,  from  the  concluding  part 
of  the-  sentlBnce,  where  he  says,  ^*  but  it  must  have  been 
known  and  used  as  a  useful  thing  at  the  time."  What  is  the 
meaning  of  that?  The  invention  must  have  been  known 
and  used  as  a  useful  thing  at  the  time.  So  that  I  understand 
the  proposition  of  the  learned  Judge  to  be  this,  that  if  the 
machine  had  been  made  and  had  been  put  in  trial,  unless 
those  trials  had  gone  on  and  the  machines  had  been  used  up 
to  the  time  of  the  granting  of  the  letters-patent,  it  would 
not  be  evidence  of  prior  use,  so  as  to  invalidate  the  letters- 
patent. 
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Now  I  am  obliged  to  say,  with  all  deference  to  the  learned 
Judge,  and  with  all  respect  for  the  learned  Judges  of  the 
Court  of  Session,  that  I  think  in  that  respect  they  are  mis- 
taken ;  and  that,  if  it  is  proved  distinctly  that  a  machine  of 
the  same  kind  was  in  existence  and  was  in  public  use,  it  is 
not  necessary  that  such  use  should  come  down  to  the  time 
when  the  patent  was  granted ;  if  it  was  used  and  the 
*  802  use  *  was  discontinued,  still  that  is  sufficient  evidence 
in  support  of  the  prior  use,  so  as  to  invalidate  the 
letters-patent. 

Now,  my  Lords,  it  appears  to  me  that  the  learned  Judges 
in  the  Court  below  were  misled  by  the  two  cases  that  were 
cited  by  the  learned  Judge  who  presided  at  the  trial.  There 
is  an  expression  supposed  to  have  been  made  use  of  by  Mr. 
Justice  Pattgson  at  a  trial  at  Nisi  Prius,  upon  which  reli- 
ance was  placed,  reported,  I  think,  in  Mr.  Godson's  book. 
Whether  Mr.  Justice  Patteson  did  really  make  use  of  that 
expression  or  not,  I  have  no  means  of  knovnng.  But  after- 
wards, when  the  case  of  Carpenter  v.  Smith  came  before  the 
Court  of  Exchequer,  and  reference  was  made  to  that  passage 
in  the  summing  up  of  the  learned  Judge  to  whom  I  have 
referred,  Mr.  Baron  Alderson,  apparently  with  the  assent 
of  the  rest  of  the  Court,  commented  upon  that  observation, 
dissenting  from  the  position,  and  expressed  an  opinion  that 
that  learned  Judge,  if  he  had  so  expressed  himself,  had  ex-, 
pressed  himself  incorrectly  in  point  of  law.  (a) 

Again,  in  the  other  case  (^Cornish  v.  Keene)  which  has 
been  referred  to,  which  is  also  a  Nisi  Prius  case,  at  which  the 
Chief  Justice  of  the  Common  Pleas  presided,  similar  expres- 
sions are  imputed  to  him.  But  in  a  subsequent  stage  of 
Comiah  v.  Keene^  (6)  when  it  came  before  the  Court  of 
Common  Pleas,  the  Judges  took  time  to  consider  their  judg- 
ment, and  the  learned  Chief  Justice  afterwards,  pronouncing 
the  opinion  of  the  Court,  did  not  state  the  position  in  those 
terms,  but  said,  that  if  before  the  granting  of  the  letters- 
patent  the  machine  had  been  in  use,  that  was  prior  use 

(a)  9  M.  &  W.  803. 

(b)  8  Bing.  N.  G.  570;  4  Soott,  S37. 
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sufficient  to  invalidate  the  letters-patent ;  and  it  was 
not  necessary  that  the  contrivance  or  the  machine  *808 
*  should  be  in  use  up  to  the  time  of  the  letters-patent. 
If  it  is  discontinued,  provided  it  has  been  once  in  public  use, 
and  the  recollection  of  it  has  not  been  altogether  lost ;  if  it 
has  been  once  publicly  used,  that  will  be  sufficient  to  invali- 
date the  letters-patent,  although  the  use  may  be  discontinued 
at  the  time  when  the  letters-patent  were  granted. 

Now,  my  Lords,  I  apprehend  that  that  is  the  law,  and  the 
known  law,  upon  the  subject  in  this  country.  I  never  heard 
it  before  questioned,  that  the  notorious  public  use  of  an  inven- 
tion before  the  granting  of  letters-patent,  though  it  may  have 
been  discontinued,  is  sufficient  to  invalidate  the  letters- 
patent. 

Then,  the  remaining  question  for  our  consideration  is  this, 
and  it  is  an  important  one :  whether,  if  the  learned  Judge 
laid  down  the  law  incorrectly  to  the  jury,  this  was  calculated 
to  mislead  the  jury  in  the  verdict  they  were  to  pronounce  ? 
Now,  I  apprehend  that  in  this  case  it  was  eminently  calcu- 
lated to  mislead  the  jury,  and  for  the  reasons  which  I  am 
about  to  state.  The  question  related  to  the  proceedings  that 
had  taken  place  at  the  Bradley  iron-works.  It  was  contended 
that  a  machine  similar  to  that  of  the  plaintiff's  had  been  pub- 
licly used  at  those  works  ;  and  another  point  was  raised  also, 
.  as  to  whether  or  not  it  was  a  mere  experiment,  or  the  actual 
use  of  a  complete  machine.  Now  it  is  quite  obvious  that  as 
these  were  points  for  the  consideration  of  the  jury,  the  jury 
were  liable  to  be  misled,  and  greatly  misled,  by  the  summing 
up  of  the  learned  Judge,  for  the  reason  which  I  am  about  to 
state.  .  When  they  retired  for  consideration,  they  would  nat- 
urally say,  "  It  is  a  question  for  our  consideration  whether 
this  machine  used  at  the  Bradley  works  was  a  machine  simi- 
lar to  that  of  the  plaintiffs.  And  another  considera- 
tion *  that  we  have  before  us  is  this :  was  that  machine  *  804 
simply  in  the  course  of  experiment  ?  or  was  it  a  com- 
plete machine?"  In  order  to  disentangle  themselves  from 
the  difficulty  of  deciding  this  question,  they  might  immedi- 
ately have  said,  and  they  would  naturally  have  said,  ^^  It  is 
qoiite  immaterial  for  us  to  consider  those  points,  because  as 
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that  machine  was  afterwards  discontinued,  the  learned  Judge 
has  told  US  that,  although  we  shotild  be  of  opinion  that  the 
machines  were  the  same,  although  we  should  be  of  opinion 
that  the  machine  was  not  merely  in  the  course  of  invention, 
but  that  it  was  completed  for  the  purpose  of  practical  use ; 
yet  the  learned  Judge  has  told  us  that  unless  that  use  has 
come  down  to  the  time,  or  about  the  time,  of  granting  the 
letters-pateiit,  it  cannot  be  made  use  of  as  prior  use  for  the 
purpose  of  invalidating  the  letters-patent.  It  is  unnecessary, 
therefore,  for  us  to  consider  those  points."  That  would  have 
been  the  natural  course  which  the  juiy  would  have  taken ; 
therefore  it  b  perfectly  obvious  that,  if  the  learned  Judge  be 
incorrect  in  the  manner  in  which  he  stated  the  law  in  the  par- 
ticular which  I  have  stated,  it  was  calculated  to  mislead  the 
jury. 

Now,  my  Lords,  if  this  was  a  motion  for  a  new  trial,  hav- 
ing read  the  evidence  and  having  attended  to  the  record,  I 
really  for  one  should  feel  strongly  of  opinion  that  we  ought 
not  to  have  disturbed  the  verdict,  for  I  think  the  verdict  is 
supported  by  the  evidence.  But  when  We  come  to  consider 
a  bill  of  exceptions,  we  are  bound  to  take  a  different  view  of 
the  subject ;  and  if  we  are  of  opinion  that  the  law  was  laid 
down  incorrectly,  and  if  we  are  of  opinion  that  the  jury  may 
have  been  misled,  we  have  no  discretion  to  exercise  ;  we  are 
bound  to  say,  under  such  circumstances,  that  the  exception 

must  be  allowed. 
*  805       *  Under  these  circumstances,  I  am  of  opinion,  for  the 
reasons  which  I  have  thus  shortly  stated,  that  the 
eleventh  exception  ought  to  be  allowed. 

With  fespect  to  the  other  exceptions,  first,  as  to  the  first 
exception ;  I  am  quite  satisfied  by  the  arguments  at  the  bar, 
that  the  learned  Judge  did  right  in  refusing  to  admit  the 
evidence. 

The  arguments  at  the  bar  have  satisfied  me,  that,  according 
to  the  law  of  Scotland,  and  according  to  the  course  of  pro- 
ceeding in  Scotland,  the  Judge  in  that  respect  was  correct. 
And  with  respect  to  the  other  exceptions,  the  eighth  and 
ninth,  it  is  unnecessary  for  me  to  enlarge  upon  them,  because 
my  noble  and  learned  friends  who  are  near  me,  and  myself, 
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expressed  our  opinions  upon  those  points  in  the  course  of  the 
argument,  and  I  understood  that  they  were  ultimately  aban- 
doned by  the  learned  counsel. 

Under  these  circumstances,  I  should  recommend  your  Lord- 
ships to  allow  the  eleventh  exception,  and  to  disallow  all  the 
rest. 

Lord  Brougham.  —  I  entirely  agree  in  the  view  taken,  and 
for  the  reasons  so  luminously  expressed,  by  my  noble  and 
learned  friend  on  the  woolsack,  that  the  exceptions,  aU  but 
the  eleventh,  were  properly  disallowed  by  the  Court  before 
whom  the  bUl  was  brought,  and  that  your  Lordships  should 
disallow  those  exceptions  here,  affirming  the  judgment  below ; 
but  I  also  entirely  concur  with  my  noble  and  learned  friend 
that  we  have  no  choice  here  but  to  allow  the  eleventh  ex- 
ception. 

This  is,  as  my  noble  and  learned  friend  has  justly  remarked, 
another  case  than  that  of  an  application  for  a  new  trial,  and 
other  discretion  within  other  bounds  alone  remains  to 
us  to  exercise.  If  we  are  of  opinion,  *  first,  that  the  *  806 
law  has  been  mistaken,  and,  under  a  misfipprehension 
of  it,  it  has  been  erroneously  delivered  by  the  Judge  to  the 
jury ;  and  if  we  are,  secondly,  of  opinion  that  the  misdi- 
rection in  point  of  law,  the  mistake  in  point  of  law,  com- 
mitted by  the  learned  Judge,  had  a  direct  tendency,  I  may 
almost  say,  an  inevitable  tendency,  to  mislead  the  jury  in  the 
conclusion  to  which  they  should  come  and  in  the  verdict 
which  they  should  deliver,  then,  my  Lords,  both  of  these 
questions  being  answered  in  the  affirmative,  that  the  law  was 
mistaken,  and  that  the  mistake  tended  to  mislead  the  jury  in 
their  verdict,  we  have  no  choice,  but  must  allow  the  ex- 
ception. 

Now,  my  Lords,  a  more  important  mistake,  in  point  of  law, 
your  Lordships  will  give  me  leave  to  say,  could  not  possibly 
have  been  made  by  the  learned  Judge  than  that  into  which 
the  learned  Judge  fell  upon  the  present  occasion.  And  I 
will  not  allow  it  to  be  said  for  one  moment,  in  dealing  with 
this  question,  that  there  is  any  thing  doubtful,  that  there  is 
any  thing  speculative,  that  there  is  any  new  law  to  be  laid 
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down,  or  even  any  new  topics  in  respect  of  the  law,  about  to 
be  broached  here  in  dealing  with  the  direction  of  the  learned 
Judge ;  for  I  speak  with  all  possible  respect  for  that  learned 
Judge's  great  ability  and  experience  in  his  profession  in  Scot- 
land, when  I  say  that  this  law  which  has  been  mistaken  here 
by  his  Lordship  is  a  matter  of  as  perfect  certainty,  as  thor- 
oughly known,  and  as  little  drawn  into  doubt  in  Westminster 
Hall,  where  the  law  is  administered  touching  the  construction 
of  the  Statute  6f  James,  the  Patent  Act,  as  any  one  branch 
of  the  law  most  commonly  known  and  most  frequently  ad- 
ministered by  our  Courts. 

The  mistake  into  which  the  learned  Judge  fell,  and 
*  807  *  in  which  he  was  followed  by  his  brethren  of  the  sec- 
ond division,  appears  to  me  to  have  arisen  from  this : 
the  Patent  Act  contains  two  exceptions ;  the  proviso  under 
which  the  monopoly  is  allowed  to  be  granted,  notwithstand- 
ing the  statute  prohibiting  all  monopolies  for  the  future,  saves 
to  the  Crown  the  power  formerly  general,  and  now  become 
limited  by  force  of  the  Act,  in  two  cases  alone.  In  cases 
of  invention,  the  patent  right,  the  monopoly,  may  be  granted 
by  the  Crown  to  a  person,  provided,  first,  he  be  the  first  and 
true  inventor ;  and  provided,  secondly,  that  at  the  time  of  the 
grant  of  the  monopoly  of  the  patent,  others  shall  not  have 
used  the  same.  Consequently,  observe  the  result :  if  either 
he  is  proved  not  to  be  the  true  inventor,  or  if,  being  the  true 
inventor,  nevertheless  it  be  proved  that  there  has  been  an 
user  by  others  at  the  time  of  the  patent,  in  either  the  one 
case  or  the  other,  the  right  flies  off :  the  condition  does  not 
attach,  which  condition  precedent  must  have  existed  in  both 
those  particulars  to  enable  the  Crown  to  come  within  the 
benefit  of  the  proviso,  and  to  be  saved  from  the  prohibition 
of  the  Act  against  all  future  grants  of  monopoly. 

Now,  the  Court  below  never  seems  to  have  kept  those  two 
conditions  distinct,  which  are  perfectly  distinct  in  their  own 
nature ;  for  a  person  may  be  disentitled  to  a  patent,  who  is 
the  first  inventor,  on  account  of  user  at  the  time ;  or  he  may 
be  disentitled  to  a  patent,  though  not  used  at  the  time,  if  he 
was  not  the  first  inventor :  both  titles  must  concur. 

Now,  see  how  this  mistake  with  respect  to  the  abandon- 
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ment  and  continuance  got  in  through  the  door  which  I  have 
just  shown  your  Lordships  the  Court  allowed  to  be  left  open 
for  error  creeping  in.  If  an  invention  has  not  been 
completed,  but  if  it  all  rests  in  *  experiment  and  trial,  *  808 
then  it  is  atnost  material  circumstance  as  a  test  whether 
any  given  act  of  a  party,  other  than  the  inventor,  was  trial  or 
complete  invention.  It  is  a  most  salutary  and  important  test 
to  apply  with  a  view  to  ascertain  that,  to  see  whether  he 
abandoned  it  or  continued  it ;  if  he  abandoned  it,  if  he  gave 
it  up  altogether,  and  for  twenty  or  thirty  years  did  nothing, 
it  is  a  very  strong  presumption  that  it  was  only  experimental, 
not  an  invention  completed.  But  suppose  it  was  complete, 
and  suppose  it  is  admitted  not  to  have  been  a  trial ;  suppose 
it  is  allowed  to  have  been  an  invention  executed,  if  I  may  so 
speak,  not  merely  executory,  or  not  merely  in  the  progress  of 
invention,  but  an  invention  completed,  —  then  it  is  one  of  the 
greatest  errors  that  can  be  committed  in  point  of  law,  to  say 
that  with  respect  to  such  an  invention  as  that,  it  signifies  one 
rush  whether  it  was  completely  abandoned,  or  whether  it  was 
continued  to  be  used  down  to  the  very  date  of  the  test  of  the 
patent :  provided  it  was  invented  and  publicly  used  at  the 
time,  twenty  or  thirty,  or,  as  in  this  case,  forty  years  ago,  it 
is  perfectly  immaterial ;  not  immaterial  to  the  second  ques- 
tion, arising  upon  the  second  condition,  namely,  whether  it 
was  used  or  not  at  the  time  of  the  granting  of  the  patent,  but 
totally  immaterial  to  the  other  question,  which  is  equally 
necessary  to  be  ascertained  in  the  inventor's  favour,  whether 
or  not  he  was  the  first  and  true  inventor ;  for  he  must  be  the 
first  and  true  inventor,  as  well  as  the  only  person  using  it  at 
the  time ;  otherwise  he  is  not  entitled  to  the  letters-patent. 
Herein  precisely  lies  the  error  which  has  been  committed  by 
the  learned  Judge ;  he  dwells  upon  that  as  if  it  were  material 
in  both  cases ;  that  is  to  say,  to  the  question  of  first  and  true 
inventor,  to  which  it  is  not  material,  as  well  as  to  the  ques- 
tion of  user  at  the  time,  to  which  it  is  material. 

*  I  entirely  agree  with  my  noble  and  learned  friend    *  809 
in  considering  that  there  can  be  no  doubt,  that  in  .using 
the  word  '^  trial "  here,  the  learned  Judge  does  not  mean  it  as 
experiment;  because,  previously^  just  before  the  two  cases 
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are  cited,  be  speaks  of  the  ^*  existence  and  trial "  of  machines 
of  the  very  same  sort,  and  then  he  makes  his  observations 
upon  it.  Now,  "  existence  ''  implies  invention ;  "  trial " 
there,  is  rather  use  than  experiment ;  and  all  that  passage  of 
the  learned  Judge's  charge,  taken  with  what  follows  after 
citing  the  two  cases,  and  somewhat  misunderstanding  the 
import  of  the  two  cases,  clearly  relates  to  invention  executed 
and  completed. 

My  Lords,  it  is  always  a  dangerous  thing,  in  applying  a 
Nisi  Prius  dictum,  to  take  that  dictum  as  law,  when  it  goes 
against  the  known  law  laid  down  in  cases  in  banc,  which  has 
received  the  full  consideration  of  the  several  Courts  before 
whom  the  question  arose ;  but  it  is  still  more  dangerous, 
when  we  are  dealing  with  the  law  of  another  country,  to  rely 
upon  the  chance  dicta  of  Judges  at  Nisi  Prius;  but  it  is  most 
of  all  perilous,  and  most  of  all  apt  to  lead  Judges  into  mis- 
takes, if  they  rely  upon  a  report  not  in  any  of  the  regular 
term  reports,  or  even  Nisi  Prius  reports,  but  in  some  work, 
though  of  a  learned  person,  yet  who  quotes  it  without  author- 
ity ;  because  it  is  very  possible  that  there  may  have  been  a 
misapprehension  of  what  fell  from  the  learned  Judge ;  and 
that  possibility  becomes  a  high  probability,  when  it  turns 
out  to  be  inconsistent  with  the  reason  of  die  case,  and  with 
other  known  authorities  in  the  regular  sources  from  which 
you  obtain  accoimts  of  what  has  passed  before  the  learned 
Judges. 

My  Lords,  I  doubt  very  much  whether  that  fell  from  Mr. 
Justice  Patteson  which  has  been  stated.    If  it  did,  it 
*  810    has  been  negatived,  with  the  assent  of  the  Court  *  of 
Exchequer,  by  what  fell  from  Mr.  Baron  Alderson 
when  the  subject  was  mentioned  in  CarpeiUer  v.  Smith.    As 
to  what  is  supposed  to  have  fallen  from  Lord  Chief  Justice 
TiNDAL  also  at  Nisi  Prius,  I  have  the  most  positive  and  indis- 
putable authority  to  state  that  the  law  as  laid  down  now  by 
the  Lord  Chancellor  in  his  judgment,  and  as  I  have  now 
stated  my  opinion  upon  it  also,  is  —  notwithstanding  what  is 
supposed  to  have  fallen  from  the  learned  Chief  Justice, — 
the  clear  and  undoubted  law  upon  the  subject ;  that  it  is  so 
in  the  opinion  of  the  learned  Chief  Justice  himself ;  it  is  a 
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thing  that  will  not  admit  of  dispute ;  that  it  is  an  unques- 
tionable position,  as  to  which  no  doubt  whatever  can  be 
entertained  ;  and  I  believe  he  would  express  himself  as  much 
astonished  at  ever  having  heard  of  its  being  doubted,  as  I 
have  done  in  the  course  of  the  observations  which  I  have 
taken  leave  to  submit  to  the  House. 

All  these  matters  being  duly  taken  into  consideration,  and 
there  being  in  my  apprehension  no  kind  of  doubt  that  the 
jury  upon  the  trial  would  say,  —  "  Why  should  we  consider 
whether  it  was  used  at  the  Bradley  works  or  not?  Why 
should  we  consider  whether  it  was  a  trial  or  a  completed 
invention  ?  Be  it  so,  that  it  was  used  forty  years  ago ;  be  it 
so,  that  it  was  a  complete  invention ;  we  hear  the  learned 
Lord  Justice-Clerk  telling  us  that  we  need  not  t;i*ouble  our- 
selves upon  these  points,  for  it  is  enough  for  us  if  it  was 
abandoned;  and  that  takes  the  facts  out  of  the  case,  and 
leads  us  to  find  a  verdict  the  other  way:"  upon  these 
grounds  we  have  no  choice  in  this  application,  it  being  a 
bill  of  exceptions.  We  have  no  hesitation  in  saying  that  the 
law  was  misconceived  and  misstated  to  the  jury.  The  law  is 
undeniable ;  it  is  a  matter  of  no  doubt  or  hesitation  among 
any  men  in  this  country,  who  have  been  accustomed 
to  administer  *  it,  or,  I  will  venture  to  say,  with  any  *  811 
practitioner  whose  opinion  is  entitled  to  any  weight ; 
and  I  am  also  of  opinion  that  the  law  so  laid  down  tended 
to  mislead,  and  must  necessarily  have  tended  to  mislead,  the 
jury.  Upon  these  grounds  I  have  no  hesitation  in  support- 
ing the  proposition  of  my  noble  and  learned  friend,  that  this 
eleventh  exception  must  be  allowed. 

I  ought  to  apologize  to  your  Lordships,  after  the  very  lumi- 
nous statement  of  opinion  (in  which  I  entirely  agree,  as  well 
as  in  the  reasons  for  it)  of  my  noble  and  learned  friend  the 
Lord  Chancellor,  for  having  occupied  so  large  a  portion  of 
your  time  in  adding  the  small  weight  of  my  opinion  to  his;  but 
I  deemed  it  necessary  upon  this  account,  that  it  might  clearly 
appear  to  practitioners  here  as  well  as  elsewhere  that  no  doubt 
whatever  has  been  entertained  upon  the  subject,  and  also  that 
it  might  appear  in  what  way  the  error  crept  into  the  very 
leai-ned  and  able  Judge's  directions  to  which  I  have  adverted. 
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LoBD  Campbell.  —  My  Lords,  this  case  has  been  treated  so 
copiously  and  lucidly  by  my  noble  and  learned  friends  who 
have  preceded  me,  that  I  shall  occupy  but  a  very  few  moments 
of  your  Lordships'  time  in  offering  a  very  few  observations 
upon  it.  I  entirely  concur  in  the  opinion  that  has  been  ex- 
pressed upon  the  first  exception;  I  think  that  the  learned 
Judge  was  perfectly  justified  and  bound  at  the  trial  to  reject 
the  evidence  which  was  rejected.  It  seems  to  me  that  that 
section  of  the  recent  Act  of  Parliament  about  giving  notice, 
does  not  apply  to  proceedings  in  Scotland. 

Lord  Brougham.  —  Clearly  not. 

Lord  Campbell.  —  There  are  other  sections  of  the 
*  812  Act  of  Parliament  that  apply  to  Scotland,  but  I  *  think 
that  this  does  not.  The  language  employed  shows  that 
it  was  not  so  intended ;  and  there  was  this  plain  reason  for  ab- 
staining from  canning  into  Scotland  that  provision ;  namely, 
that  the  law  of  Scotland  required  no  such  amendment,  be- 
cause, by  the  very  salutary  practice  prevailing  in  that  country, 
there  is  no  danger  of  surprise,  the  condescendence  and  the 
statement  upon  the  record  being  to  be  looked  at  as  confining 
the  general  issue  that  might  be  granted  to  try  the  merits  of 
the  question.  I  am,  therefore,  clearly  of  opinion  that  where 
an  issue  of  this  sort,  which  in  the  north  i&  called  a  general 
issue,  is  granted,  the  learned  Judge  at  the  trial  is  fully  justi- 
fied in  looking,  and  ought  to  look  at  the  record,  and  to  confine 
both  parties  to  the  facts  and  circumstances  which  are  therein 
alleged.  Looking  at  the  record  in  this  case,  it  seems  to  me 
that  it  excludes  evidence  of  the  trial  which  is  supposed  to 
have  taken  place  at  Irvine,  and  that  the  defenders  were  not 
justified  in  entering  into  evidence  of  such  trials  at  any  of  the 
places  which  are  not  specified  in  the  record. 

I  should  have  been  most  sorry  indeed  to  have  at  all  preju- 
diced the  salutary  practice  which  prevails  in  Scotland  upon 
this  subject,  and  I  wish  that  in  England  similar  rules  pre- 
vailed. According  to  the  ancient  practice  of  pleading  in 
England,  there  was  notice  given,  because  in  a  writ  of  right 
the  demandant  stated  specifically  the  title  that  he  made ;  but 
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in  an  ejectment  nobody  can  tell  what  case  is  to  be  made  on 
the  part  of  the  lessor  of  the  plaintiff ;  and  I  can  say,  from  my 
own  experience,  that  I  have  repeatedly  gone  into  Court, 
being  counsel  for  the  defendant,  where  an  action  was  brought 
to  recover  a  large  estate,  not  only  ignorant  of  the  particular 
facts  that  were  to  be  given  in  evidence,  but  not  know- 
ing what  title  was  to  *  be  made ;  whether  the  lessor   *  818 
of  the  plaintiff  claimed  as  heir-at-law  or  under  a  deed ; 
whether  he  impeached  the  title  of  the  purchaser  in  himself, 
or  whether  it  was  a  question  of  parcel  or  no  parcel.     That 
certainly  leads  frequently  to  surprise  in  England,  and  renders 
it  necessary,  on  the  ground  of  surprise,  that  a  new  trial  should 
be  granted.    A  much  more  salutary  system  prevails  in  Scot- 
land, which  I  know  this  House  most  highly  approves  of,  and 
will  most  carefully  guard. 

The  other  exceptions,  till  we  come  to  the  eleventh,  turn 
upon  the  construction  of  the  letters-patent.  Now,  in  one 
stage  of  these  proceedings,  I  certainly  did  entertain  some 
doubt  on  that  subject ;  but  after  the  construction  put  upon 
them  by  the  learned  Judges  of  the  Court  of  Exchequer, 
sanctioned  by  the  high  authority  of  my  noble  and  learned 
friend  now  upon  the  woolsack,  when  presiding  in  that  Court, 
I  think  the  patent  must  be  taken  to  extend  to  all  machines 
of  whatever  construction,  whereby  the  air  is  heated  inter- 
mediately between  the  blowing  apparatus  and  the  blast- 
furnace. That  being  so,  the  learned  Judge  was  perfectly 
justified  in  telling  the  jury  that  it  was  unnecessary  for  them 
to  compare  one  apparatus  with  another,  because  confessedly 
that  system  of  conduit-pipes  was  a  mode  of  heating  air  by 
an  intermediate  vessel  between  the  blowing  apparatus  and 
the  blast-furnace ;  and  therefore  it  was  an  infraction  of  the 
patent. 

But,  my  L6rds,  when  we  come  to  the  eleventh  exception, 
I  most  sincerely  and  deeply  regret,  after  all  this  litigation, 
and  when  very  probably  the  verdict  would  have  been  the 
same  if  the  direction  had  been  unexceptionable,  I  most  sin- 
cerely regret  that  we  are  bound  to  allow  it.  I  have 
struggled  as  much  as  *  I  could  against  this  exception.  *  814 
I  was  very  anxious  if  possible  to  consider  either  that 
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the  learned  Judge  was  talkiDg  merely  of  experiments^  or,  if 
he  was  wrong  in  point  of  law,  that  the  direction  was  imma- 
terial. But,  my  Lords,  after  very  anxious  consideration  of 
the  record  and  the  proceedings,  it  is  impossible  for  me  to  get 
rid  of  the  exception,  either  upon  the  one  ground  or  the  other. 
For  the  reasons  stated  by  my  noble  and  learned  friends  who 
have  preceded  me,  it  seems  to  me  now  quite  clear  that  the 
learned  Judge  was  not  speaking  of  experiments,  but  that  he 
was  speaking  of  prior  use  of  the  invention.  That  appears 
from  the  language  of  the  learned  Judge  himself.  It  appears 
still  more  clearly  from  the  exception,  to  which  he  did  not 
object.  It  appears  still  more  clearly  from  the  language  of  the 
learned  Judges  of  the  second  division,  when  the  case  came  to 
be  discussed  before  them.  They  did  not  at  all  consider  that 
the  observations  of  the  learned  Lord  Justice-Clerk  referred 
to  experiments ;  they  all  seem  to  have  considered  that  it 
applied  to  the  prior  use  of  a  perfect  machine. 

Then  if  that  be  so,  there  can  be  no  doubt  whatever  that 
the  law  which  he  laid  down  upon  the  subject  was  mistaken ; 
because  to  suppose  that  there  may  have  been  a  prior  use  of 
the  invention,  of  the  perfected  invention,  for  which  the  let- 
ters-patent are  granted,  and  that  that  prior  use  publicly 
known  will  not  vitisite  the  patent,  if  it  has  been  abandoned 
but  a  few  weeks  before  the  date  of  the  patent,  strikes  us  in 
this  part  of  the  country  with  astonishment.  That  certainly  is 
not  the  law  as  we  have  ever  understood  it ;  and  I  think,  after 
the  opinions  of  my  noble  and  learned  friends  who  have  pre- 
ceded me,  I  can  have  no  hesitation  in  saying  that  that  cannot 

be  considered  as  the  law  of  this  country. 
*  815       *  The  learned  Judges  in  Scotland  seem  to  me,  with 

great  deference,  to  have  been  misled  by  the  expressions 
that  are  ascribed  to  Mr.  Justice  Patteson  and  to  Lord  Chief 
Justice  TiNDAL.  Now,  I  was  counsel  in  the  case  of  J<me9  v. 
Pearce^  and  I  believe  that  the  account  of  it  in  Mr.  Godson's 
book  is  substantially  correct.  But  what  Mr.  Justice  Patteson 
may  have  said  in  that  case,  and  what  Lord  Chief  Justice 
TiNDAL  may  have  said  in  the  other  case,  taken  in  conjunction 
with  the  whole  of  their  direction,  amounts  to  this,  that  the 
abandonment  may  be  material  for  the  assistance  of  the  jury 
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to  consider  whether  it  be  a  perfect  invention  or  not,  but 
assuming  it  to  be  a  perfect  invention,  the  abandonment  be- 
comes wholly  immaterial. 

The  learned  Judge,  therefore,  in  Scotland,  in  assuming  that 
the  direction  of  the  learned  Judges  in  England  to  the  jury 
upon  a  point  of  fact  to  assist  the  jury  upon  the  point  of  fact, 
was  laid  down  by  the  learned  Judges  in  England  as  a  point 
of  law,  was  certainly  mistaken. 

That  being  so,  the  only  question  that  remains  is  this, 
whether  this  misdirection  shall  be  considered  as  immaterial. 
But  when  I  look  at  the  form  of  the  issue,  I  cannot  say  that  it 
was  immaterial,  because  the  issue  is,  whether  the  invention, 
as  described  in  the  said  letters-patent  and  specification,  is  the 
original  invention  of  the  pursuer.  Now,  you  cannot  say  that 
it  was  the  original  invention  of  the  pursuer  within  the  mean- 
ing of  the  issue,  if  it  had  been  publicly  known  and  practised 
by  others  before  the  patent  was  granted.  It  has  been  said 
that  there  was  no  evidence  ;  but  I  think  that  was  a  mistake. 
What  conclusion  the  jury  would  have  come  to,  I  know  not ; 
but  at  the  Bradley  iron-works  there  was  such  a  machine^  as 
Mr,  Rutherfurd  acknowledged  at  the  bar,  as  would  have 
amounted  *  to  an  infraction  of  the  patent,  if  the  use  of  *  816 
it  had  been  subsequent  to  the  patent.  Then  that  being 
80,  I  know  not  what  conclusion  the  jury  might  have  arrived 
at.  They  might  have  thought  that  this  was  a  perfect  ma- 
chine, that  it  was  the  same  machine,  and  that  it  had  been 
publicly  used.  If  they  had  been  of  that  opinion,  although  it 
had  been  abandoned,  they  ought  to  have  found  a  verdict  for 
the  defenders. 

Under  these  circumstances,  I  regret  exceedingly  that  I  am 
obliged  to  concur  in  the  opinion  that  has  been  expressed  by 
my  noble  and  learned  friends,  that  this  eleventh  exception 
must  be  allowed  ;  and  the  consequences  of  that  will  be,  that 
there  ^must  be  a  venire  facias  de  novo^  and  that  the  cause  must 
be  tried  by  another  jury. 

The  Lord  Chancellor,  r— If  there  had  been  any  doubt 
whatever  with  respect  to  the  meaning  of  the  words  used  by 
the  learned  Judge  in  summing  up,  those  doubts  would  be  re- 

[698] 


*816  CASES  IN  THE  HOUSE  OF  LORDS. 

moved  by  the  concluding  words,  ^^  that  it  must  have  been 
known  and  used  as  a  useful  thing  at  the  time."  What  ?  The 
invention  must  have  been  known  and  used  as  a  useful  thing 
at  the  time  of  the  granting  of  the  letters-patent.  That  shows 
demonstrably  what  was  intended* 

It  must  not  be  understood  that  your  Lordships,  in  the 
judgment  which  you  are  about  to  pronounce,  have  given  any 
decision  upon  this  state  of  facts ;  namely,  if  an  invention  had 
been  formerly  used  and  abandoned  many  years  ago,  and  the 
whole  thing  had  been  lost  sight  of.  That  is  a  state  of  facts 
not  now  before  us ;  it  is  not  raised  upon  this  record  ;  there- 
fore it  must  not  be  understood  that  we  have  pronounced 
any  opinion  whatever  upon  that  state  of  things.  It  is  pos- 
sible that  an  invention  may  have  existed  fifty  years 
*  817  *  ago,  and  may  have  been  entirely  lost  sight  of,  and 
not  known  to  the  public.  What  the  effect  of  that 
state  of  things  might  be,  it  is  not  necessaiy  for  us  to  pro- 
nounce upon. 

Lord  Brougham.  —  The  interlocutor  is  to  be  reversed  on 
the  eleventh  exception ;  affirmed  quoad  ultra. 

Mr.  Rutherfurd  suggested  that  the  remitting  the  cause  to 
the  Court  below,  to  proceed  accordingly,  would  be  sufficient 
to  enable  the  Court  to  give  directions  for  a  new  trial.  And 
the  Court  might  then  deal  with  the  costs,  including  those  of 
this  appeal,  according  to  the  ultimate  result. 

Lord  Brougham.  —  You  cannot  have  the  costs  of  appeal, 
when  on  the  main  point  there  is  a  reversal. 

The  Lord  Chancellor. — It  is  not  a  case  in  which  we 
ought  to  give  costs  on  either  side. 

» 

It  was  ordered,  that  the  interlocutor  of  the  27th  of  Janu- 
ary, 1842,  complained  of  in  the  appeal,  be  affirmed  with 
costs :  that  the  interlocutor  of  the  20th  of  July,  also  com- 
plained of,  be  reversed,  in  so  far  as  it  disallowed  the  eleventh 
exception  stated  in  the  bill  of  exceptions,  and  found  the  pur> 
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Buers  in  the  action  in  the  Court  below  entitled  to  the  expenses 
incurred  by  them  in  the  discussion  on  the  bill  of  exceptions ; 
but  that  in  all  other  respects  the  last  mentioned  interlocutor 
be  affinned :  and  it  was  declared,  that  the  said  eleventh  ex- 
ception ought  to  be  allowed,  and  that  neither  party  is  entitled 
to  the  expenses  incurred  by  them  respectively  in  the  dis- 
cussion on  the  bill  of  exceptions  in  the  Court  below :  and  it 
was  further  ordered,  that  with  these  declarations  the  cause 
be  remitted  to  the  Court  of  Session,  to  proceed  further  therein 
as  shall  be  just  and  consistent  with  these  declarations  and 
judgment. 


♦MACKERSY  v.   RAMSAYS.  *818 

1843. 

William  Mackersy Appellant. 

Ramsats,  Bonars,  and  Co Besprondents, 

Principal  and  Agent.    Bankers.     Costs. 

M.  employed  R.  &  Co.,  bankers  in  Edinburgh,  to  obtain  for  bim  pay- 
ment of  a  bill  drawn  on  a  person  resident  at  Calcutta.  R.  &  Co. 
accepted  the  employment,  and  wrote  promising  to  credit  him  with  the 
money  when  received.  R.  &  Co.  transmitted  the  bill  in  the  usual 
course  of  business  to  C.  &  Co.  of  London,  and  by  them  it  was  for- 
warded to  India,  where  it  was  duly  paid.  R.  &  Co.  wrote  to  M. 
announcing  the  fact  of  its  payment,  but  never  actually  credited  him  in 
their  books  with  the  amount.     The  house  in  India  failed. 

Held,  that  R.  &  Co.  were  the  agents  of  M.  to  obtain  payment  of  the 
bill  ;  that  payment  having  been  actually  made,  they  became  ipso  facto 
liable  to  him  for  the  amount  received  ;  and  that  he  could  not  be  called 
on  to  suffer  any  loss  occasioned  by  the  conduct  of  their  sub-agents,  as 
between  whom  and  himself  no  privity  existed.^ 


'  See  Story  Agency,  §§  201,  231  a;  Taber  v,  Perrott,  2  Gall.  565; 
Fabens  v.  Mercantile  Bank,  28  Rck.  830;  Titus  v.  Mechanics*  National 
Bank,  6  Yroom,  588  and  cases  cited,  which  are  conflicting. 
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Where  the  judgment  of  the  Court  below  is  reversed  in  this  House,  and 
the  House  pronounces  the  judgment  which  ought  to  have  been  pro- 
nounced in  the  Court  below,  the  effect  of  such  judgment  is  to  give  to 
the  appellant  the  costs  of  the  suit  in  the  Court  below,  which  he  would 
have  had  there,  had  the  proper  judgment  been  pronounced  in  the  first 
instance  in  that  Court. 

This  House  never  gives  costs  against  a  party  coming  to  sustain  a  decree 
in  his  favour. 

March  2,  9,  1843. 

The  respondents  were  bankers  in  Edinburgh.  In  Decem- 
ber, 1826,  the  appellant's  brother,  Lindsay  Maekersy,  opened 
an  account  with  them,  and  a  cash  credit,  formerly  belonging 
to  his  father,  was  transferred  to  him.  He  continued  to 
operate  upon  this  cash  credit  from  December,  1826,  until  the 
period  of  his  own  death  in  December,  1834. 

The  account  between  Mr.  L.  Maekersy  and  the  respon- 
dents was  kept  in  the  usual  manner ;  that  is  to  say, 
*  819  by  means  of  a  pass-book,  in  which  all  the  *  operations 
in  the  account  were  entered,  and  which  was  examined, 
and  the  balance  ascertained  and  settled  periodically. 

Duiing  this  period  Mr.  L.  Maekersy  had  occasion  to  draw 
bills  upon  Mr.  W.  Clelland,  of  Calcutta,  and  having  no  agent 
at  Calcutta,  he  applied  to  the  respondents  to  negotiate  these 
bills  for  him.  The  respondents  undertook  the  negotiation 
of  these  bills,  and  passed  them,  through  their  owti  London 
agents,  to  Calcutta,  for  acceptance  and  payment.  ^The  letter 
of  L.  Maekersy,  containing  the  first  of  these  bills,  was  dated 
10th  August,  1829,  and  was  in  the  following  terms :  — 

^^  I  beg  leave  to  enclose  my  draft  on  William  Lennox 
Clelland,  Esq.,  barrister,  Calcutta,  for  lOOZ.,  of  this  date,  pay- 
able at  thirty  days'  sight ;  which  be  so  good  as  forward  for 
payment,  placing  the  proceeds,  when  paid,  to  my  credit.  — 
To  Messrs.  Bonara  &  Co." 

The  respondents,  on  the  12th  of  August,  transmitted  this 
bill  to  Messrs.  Coutts  &  Co.,  in  a  letter  in  these  words :  — 

"  We  enclose  L.  Mackersy's  draft  on  W.  L.  Clelland,  Cal- 
cutta, pro  100/. ;  which  we  will  thank  you  to  forward  for 
payment,  and  advise  us  when  you  hear  it  is  paid." 

And  on  the  24th  of  August,  1829,  Messrs.  Coutts  forwarded 
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the  bill  to  Messrs.  Palmer  &  Co.,  their  then  correspondents 
at  Calcutta,  in  a  letter,  in  which  they  said :  — 

"  Enclosed  we  trouble  you  with  two  bills  for  collection,  the 
proceeds  of  which  you  will  please  remit  us,  after  making  the 
usual  deduction.  lOOZ.  Lindsay  Mackersy,  at  thirty  days,  on 
W.  L.  Clelland,  Esq." 

The  bill,  according  to  its  own  tenor  and  course  of  remit- 
tance, might  be  expected  to  be  paid  about  the  mouth 
of  *  January,  1880.  No  intelligence  of  its  payment  *  820 
having  been  received,  the  respondents,  on  the  18th  of 
August,  1880,  wrote  to  Messrs.  Coutts  asking  for  advice  of 
its  payment.  This  letter  was  answered  by  one  dated  21st  of 
that  month,  in  these  terms  :  — 

"  In  a  letter  from  Messrs.  Palmer  &  Company,  dated  2l8t 
December  last,  they  inform  us  of  the  acceptance  of  your 
remittance,  lOOZ.,  L.  Mackersy,  at  30  days,  on  W.  L.  Clel- 
land ;  and  that,  when  paid,  they  would  make  us  a  remittance. 
Since  then  we  have  not  heard  from  them  on  the  subject." 

The  following  letters  afterwards  passed  between  the  pp^r- 
ties.  The  respondents  wrote  to  Messrs.  Coutts  &  Co.,  on 
the  20th  November,  1830,  a  letter  to  this  effect :  — 

"  By  your  letter  of  21st  August,  you  informed  us  that  you 
had  been  advised  of  the  acceptance  of  the  bill  on  Mr.  Clel- 
land, Calcutta,  p.  100^.,  but  had  not  received  a  remittance 
for  the  amount.  The  owner  of  the  bill  called  on  us  a  few 
days  ago  to  inquire  if  any  remittaQce  has  since  been  made." 

On  the  30th  of  November,  1830,  the  respondents  wrote  to 
Mr.  Mackersy :  — 

^^  Messrs.  Ramsays,  Bonars,  &  Co.,  with  compliments  to  Mr. 
Mackersy,  in  reply  to  their  inquiry,  Messrs.  Coutts  &  Co. 
write :  *  We  have  not  received  any  further  advice  from  Cal- 
cutta regarding  the  bill  on  W.  L.  Clelland  for  lOOV  " 

Here  the  matter  rested  for  some  months,  at  the  end  of 
which  time  the  respondents  wrote  to  Messrs.  Coutts  &;  Co. 
a  letter,  dated  15th  July,  1831,  in  which  they  said :  — 

"  Mr.    L.    Mackersy    has    again    been    inquiring    of   us 
whether  you  have  yet  received  payment  of  his  draft 
♦on  Mr.  Clelland,  pro  lOOZ.,  remitted  you  on  12th   *  821 
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August,  1829.    Be  so  good  as  to  inform  us  if  you  have  had 
any  information  from  India  on  the  subject." 

The  respondents,  on  the  21st  Jidy,  1881,  sent  to  Mr. 
Mackersy  the  result  of  this  second  inquiry :  ^*  We  have  re- 
ceived no  communication  from  Calcutta,  pro  1002.  on  W.  L. 
Clelland,  which  was  forwarded  for  collection  to  Palmer  & 
Co.  If  we  should  not  soon  hear  from  their  assignees,  we 
will  take  an  opportunity  of  writing  them  on  this  subject." 

^^  Messrs.  Ramsay,  Bonars,  A  Co.'s  compKments  to  Mr. 
Mackersy,  and  send  above  an  extract  from  Messrs.  Coutts  & 
Co.'s  letter  by  last  post,  in  reply  to  their  inquiry  about  the 
bill  on  Mr.  Clelland,  Calcutta." 

Mr.  Mackersy,  on  10th  February,  1882,  sent  to  the  re- 
spondents the  second  bill,  which  forms  the  subject  of  the 
present  case.  It  was  accompanied  with  a  note  to  the  follow- 
ing effect : — 

^^  I  beg  leave  to  enclose  draft  (first  and  second  of  exchange) 
on  W.  L.  Clelland,  of  Calcutta,  dated  9th  current,  at  80 
days'  sight,  pro  1002. ;  which  be  so  good  as  forward  for  pay- 
ment.—  10th  February,  1882."  The  respondents  acknowl- 
edged the  sending  of  this  second  bill  in  the  following  terms : 
"  We  have  your  letter  of  yesterday,  covering  your  draft  at 
30  days  on  W.  Clelland,  of  Calcutta,  pro  1002. ;  which  we 
will  forward  for  payment,  and  at  maturily  place  to  your 
credit." 

The  respondents  transmitted  this  second  bill  to  Messrs. 
Coutts  &  Co.,  enclosed  in  the  following  note :  ^^  Enclosed  is 
Mr.  Lindsay  Mackersy's  bill  on  William  L.  Clelland,  at  30 
days,  for  1002. ;  which  we  will  thank  you  to  get  forwarded 
for  payment,  advising  us  when  the  amount  is  received. 
*  822  *  Please  inform  us  if  you  have  yet  had  any  communi- 
cation from  the  assignees  of  Messrs.  Palmer  &  Co. 
relative  to  the  similar  bill  on  Mr.  Clelland,  pro  1002.,  for- 
warded for  payment  in  August,  1829." 

Messrs.  Coutts  &  Co.  sent  this  second  bill  to  Messrs.  Alex- 
ander &  Co.,  their  new  agents  at  Calcutta,  whom  they  like- 
wise requested  to  make  inquiry  as  to  the  fate  of  the  former 
bill,  29th  February,  1882. 
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On  4th  December,  1882,  Messrs.  Coutts  &  Co.  received  a 
letter  from  Alexander  &  Co.,  dated  10th  July,  1882,  acknowl- 
edging the  receipt  of  the  second  bill,  and  communicating 
information  from  the  assignees  of  Palmer  &  Co.,  to  the 
ejffect  that  the  first  bill  had  been  paid  to  Palmer  &  Co.,  on 
22d  January,  1880,  and  that  the  amount  was  held  by  the 
assignees  for  Messrs.  Coutts  &  Co. 

Messrs.  Coutts  &;  Co.  immediately  transmitted  this  intelli- 
gence to  the  respondents,  who  again  communicated  it  to  Mr. 
Mackersy,  by  the  following  letter :  — 

**  We  have  the  pleasure  of  sending  you  the  above  extract 
of  a  letter  from  Messrs.  Coutts  &  Co.,  received  last  post, 
giving  an  account  of  the  bill  on  Mr.  Lennox  Clelland,  Cal- 
cutta, given  to  us  for  negotiation  by  you  in  August,  1829. 
When  the  amount  is  received,  we  will  advise  you." 

'*  We  have  received  this  day  (4th  December,  1882),  from 
Calcutta,  a  reply  to  our  inquuy  regarding  the  bill  drawn 
10th  August,  1829,  by  Lindsay  Mackersy  on  W.  L.  Clelland, 
pro  lOOL ;  by  which  it  appears  that  the  amount,  s.  rupees 
1089.  12.  6,,  will  be  paid  on  our  order.  We  shall  send  out 
immediately  the  required  instructions  for  remittance  to  us." 

Mr.  Mackersy  wrote,  in  answer,  to  the  respondents  as 
follows :  ^^  I  feel  obliged  for  the  information  con- 
tained *  in  your  letter  of  yesterday.  You  will  of  ♦  828 
course  take  care  that  interest  from  the  time  at  which 
bills  on  India  are  usually  paid  her.e,  be  also  recovered,  as  my 
correspondent  cannot  be  made  to  suffer  on  account  of  the 
failure  of  Messrs.  Coutts  &  Co.'s  correspondents.  The  bill 
was,  I  take  for  granted,  paid  when  due  by  Mr.  Clelland.  I 
have  an  impression  indeed  that  he  advised  me  of  the  circum- 
stance, and  shall,  if  necessary,  look  through  my  letters  to 
ascertain  the  &ot,  or  write  to  him  on  the  subject.  I  shall 
be  glad  to  hear  from  you  when  you  have  advices  of  the  pay- 
ment of  my  other  bill.  With  your  permission  I  shall  leave 
the  balance  of  my  cash  account  unsettled  till  then ;  but  should 
you  have  any  objections,  it  can  be  paid  up  whenever  you 
wish  it." 

The  respondents  having  received  no  tidings  of  the  actual 
recovery  by  Messrs.  Coutts  &  Co.,  during  the  year  1883,  of 
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the  proceeds  of  either  of  the  bills,  they  wrote  to  Messrs. 
Coutts  iSz;  Co.,  on  the  11th  February,  1884,  as  follows:  — 

'*  By  your  letter  of  4th  December,  1832,  you  informed  us 
that  the  amount  of  L.  Mackersy's  bill  on  W.  L.  Clelland,  of 
10th  August,  1829,  100?.,  being  s.  rupees  1089.  12.  6.,  was  to 
be  paid  in  Calcutta  to  your  order,  and  that  you  would  imme- 
diately forward  the  necessary  instructions  for  the  remittance 
of  this  sum.  Be  so  good  as  inform  us  if  you  have  had  advice 
of  this  remittance  ;  also  if  you  have  been  advised  of  the  pay- 
ment of  a  similar  bill  pro  lOOZ.,  sent  you  for  negotiation  by 
our  letter  of  11th  February,  1832." 

Messrs.  Coutts  &  Co.  answered :  "  We  have  heard  nothing 
from  Calcutta  regarding  the  bill  on  Mr.  W.  L.  Clelland, 
—  14th  February,  1834." 

The  account  current  kept  by  Mr.  Mackersy  with  the 
*  824    respondents  was  in  the  mean  time  open,  and  *  transac- 
tions taking  place  upon  the  account,  and  which  trans- 
actions were  entered  in  the  pass-book  in  the  ordinary  form. 

Upon  14th  March,  1834,  the  respondents  wrote  Mr.  Mac- 
kersy, in  regard  to  the  account  current  and  the  India  bills,  as 
follows :  — 

"  We  were  favoured  with  your  letter  of  the  11th  instant, 
and  agreeably  to  your  request  send  herewith  your  pass-book, 
which  has  been  lying  with  us.  The  interest,  you  will  observe, 
was  added  to  the  amount  on  31st  January  last,  when  the  sum 
due  by  you  was  187Z.  4«.  lldf.,  and  was  carried  to  your  debit 
in  a  new  account.  If  correct,  be  so  good  as  sign  and  return 
to  us  the  enclosed  order  for  the  amount.  Having  cancelled 
our  receipts,  we  herewith  return  your  vouchers.  In  reply  to 
your  inquiry  as  to  the  bills  on  the  late  Mr.  Clelland,  of  Cal- 
cutta, we  are  sorry  to  have  to  say  that  no  remittance  on 
account  of  them  has  been  received  by  Messrs.  Coutts  &  Co. 
We  wrote  them,  we  may  observe,  on  this  subject,  on  the  11th 
February  last,  and  their  reply  was,  *  We  have  heard  nothing 
from  Calcutta  regarding  the  bills  on  Mr.  W.  L.  Clelland.' " 

Mr.  Mackersy  retained  the  pass-book,  but  delayed  sending 
the  order  for  the  balance  until  the  7th  April,  1834,  when  he 
transmitted  the  order  to  the  respondents,  accompanied  with 
the  following  note :  — 
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"  I  have  to  apologize  for  not  sooner  returning  the  inclosed 
order  for  187/.  is.  Hi.,  being  the  balance  due  on  my  account 
with  you,  without  reference  to  my  two  bills  on  late  Mr.  Clel- 
land  for  100/.  each,  and  interest  thereon. 

^^  I  am  surprised  to  learn  that  no  remittance  in  payment  of 
either  of  these  bills  has  yet  reached  Messrs.  Coutts  & 
Co.,  as  by  your  letter  of  17th  December,  *  1832,  you  *  825 
sent  me  an  extract  from  a  letter  of  theirs,  mentioning 
that,  by  advices  from  Calcutta,  the  amount  was  ready  to  be 
paid  to  their  order.  You  will,  of  course,  take  care  that  inter- 
est is  duly  accounted  for  on  those  bills,  which  were  paid  by 
my  correspondent  at  the  time,  and  the  non-remittance  of 
which  for  so  long  a  period  has  arisen,  I  presume,  solely  from 
the  failure  of  Messrs.  Coutts's  agent  in  Calcutta.  This  is  the 
more  necessary,  as  I  have  to  account  with  minors,  who  are 
but  slenderly  provided  for." 

Alexander  &  Co.  failed  before  they  received  Messrs.  Coutts 
&  Co.'s  authority  to  obtain  the  proceeds  of  the  first  bill  from 
the  assignees  of  Palmer  &  Co.  Alexander  &  Co.  had,  how- 
ever, got  payment  of  the  second  bill  from  Mr.  Clelland  before 
the  bankruptcy. 

.  This  state  of  matters  was  communicated  to  the  respondents 
by  Messrs.  Coutts  &  Co.  in  June,  1834 ;  and  the  respondents 
immediately  put  Mr.  Mackersy  in  possession  of  the  informa- 
tion received  from  Coutts  &  Co. 

Mr.  Mackersy  wrote  to  the  respondents  on  30th  June, 
1834,  and  intimated  his  intention  to  claim  the  contents  of  the 
bills  from  the  respondents ;  but  he  died  in  the  month  of  De- 
cember, 1834,  without  actually  taking  any  proceedings. 

Mr.  Mackersy  was  succeeded  in  his  property  by  his  brother, 
the  present  appellant,  Mr.  William  Mackersy. 

The  respondents  continued  their  correspondence  with 
Messrs.  Coutts  &  Co.  regarding  the  bills,  and  in  the  begin- 
ning of  November,  1835,  received  a  letter  from  Messrs.  Coutts 
&  Co.  intimating  that  the  proceeds  of  the  first  bill  had  been 
actually  realized  by  them  through  their  new  agents  in 
Calcutta,  Messrs.  *  Gillanders  &  Co.  In  the  accounts  *  826 
furnished  b}'^  the  Indian  houses,  or  by  the  accountants 
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on  their  bankruptcy,  interest  appeared  to  have  been  regularly 
calculated  and  allowed  on  the  bills. 

This  information  was  forthwith  communicated  to  the  appel- 
lant, by  the  following  letter  from  the  respondents :  "  We  have 
to  inform  yon  that  Messrs.  Coutts  A  Co.  now  advise  us  that 
they  have  received  the  proceeds  of  the  bill  pro  lOOZ.  on  Mr. 
W.  L.  Clelland,  of  Calcutta,  handed  to  us  by  your  late  brother, 
Mr.  Lindsay  Mackersy,  for  negotiation,  and  forwarded  to 

India  in  1829 ;  amount £106    16    0 

This  sum  accordingly,  less  commission 

in  London     .     .     .     .     £1     0     0 
And  postages    ....       1     4     6  246 


Being £104    11    6 

we  have  placed,  of  this  date,  to  the  credit  of  your  late 
brother's  account." 

In  June,  1886,  the  respondents  claimed  a  cash  balance 
from  the  appellant  upon  his  late  brother^s  account.  This  bal- 
ance, he  insisted,  ought  to  be  reduced  by  the  amount  of  the 
second  bill  and  interest,  but  they  refused  to  make  the  de- 
duction. 

On  the  18th  October,  1886,  the  respondents  instituted  pro- 
ceedings against  the  appellant  for  payment  of  the  balance  due 
upon  the  cash  account,  amounting  as  at  11th  May,  1836,  to 
971.  19«.  lldf. 

The  appellant  put  in  pleas  to  the  following  effect:  1st. 
That  the  pursuers  were,  in  the  circumstances  condescended 
on,  liable  to  the  defender's  brother  for  the  interest  on  the  first 
mentioned  India  bill  as  claimed,  as  also  for  the  principal  sum 
contained  in  the  second  bill  and  interest;  and  the  balance 
sued  for  is  thereby  extinguished.     2d.   That  at  least 
*  827    the  pursuers  were  *  and  are  bound  to  show  that  said 
sums  of  interest  and  principal  have  not  been  recovered 
by  their  correspondents  and  themselves,  and  that  due  dili- 
gence was  used  in  these  transactions  by  them  and  their  cor- 
respondents, and  to  furnish  the  defender  with  documents  and 
information  sufficient  to  enable  him  to  recover  what  was  due 
on  the  said  bills ;  and  the  defender  is  in  the  mean  time  enti- 
tled to  retention  of  the  sum  sued  for. 
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To  these  two  pleas  the  respondents  replied:  *'The  pur- 
suers are  not,  under  the  circumstances  condescended  on,  re- 
sponsible for  any  part  of  the  loss  which  has  arisen,  or  yet 
may  arise,  upon  the  India  bills  referred  to  by  the  defender." 

The  appellant  afterwards  added  to  the  record  the  following 
plea :  ^*  Under  the  circumstances  now  discovered,  it  is  suffi- 
ciently established  that  the  pursuers,  and  those  for  whom  they 
are  answerable,  did  not  employ  due  diligence  in  recovering 
the  sums  of  money  in  question,  and  they  are  thus  liable  to 
make  good  the  deficiency  thence  arising." 

The  respondents  replied  that,  —  *^  The  pursuers  are  not 
liable  for  any  alleged  negligence  or  irregularity  on  the  part 
either  of  Coutts  &  (3o.,  or.  of  the  Indian  agents,  in  respect 
the  pursuers  fully  discharged  their  duty  by  timeously  trans- 
mitting the  bills  to  Coutts  &  Co.,  with  proper  directions  as  to 
the  purpose  of  their  transmission,  and  have  given  the  de- 
fender credit  for  all  the  sums  actually  received  by  them  on 
account  of  the  bills." 

The  defence,  however,  principally  relied  upon  by  the  ap- 
pellant on  the  argument,  was  that  involved  in  his  original 
pleas ;  viz.,  that  the  respondents  became  responsible  for  the 
contents  of  both  bills  from  the-  time  at  which  they  were 
respectively  paid  by  the  acceptor  in  India,  and  that, 
consequently,  the  respondents  were  *now  bound  to  *828 
give  credit  for  the  whole  amount  of  the  second  bill, 
together  with  interest  upon  the  first  bill.   ' 

The  respondents  maintained  that  this  plea  was  inconsistent 
with  the  true  nature  of  the  arrangement  under  which  they 
received  the  bills  from  Mr.  Mackersy,  it  being  clear  from  the 
correspondence  that  they  merely  took  the  bills  for  the  pur- 
pose of  negotiation,  and  upon  the  understanding  that  they 
were  to  be  chargeable  only  for  the  proceeds  of  the  bills  when 
actually  paid  to  them  or  to  their  immediate  agents,  Messrs. 
Coutts  &  Co. ;  and  they  likewise  founded  upon  a  prior  judg- 
ment in  a  similar  case  between  Miss  Campbell  and  the  Hoyal 
Bank  of  Scotland,  (a) 

The  Lord  Ordinary  (Lord  Cockbubn),  on  the  2l8t  Decem- 

(a)  2  DanL  &  BeU,  lOia. 
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ber,  1839,  pronounced  an  interlocutor  sustaining  the  appel- 
lant's defence.    He  appended  the  following  note :  — 

"  Note.  —  The  pursuers  found  on  the  case  Campbell  v.  The 
Royal  Bank^  as  lately  decided  by  Lord  Moncrieff.  The 
Lord  Ordinary  could  not  venture  to  differ  from  a  deliberate 
judgment  pronounced  by  that  Judge  on  such  a  matter,  with- 
out the  greatest  diffidence  and  reluctance.  But  in  one  vital 
fact  the  two  questions  are  essentially  different.  It  appears 
from  Lord  Moncriefp's  interlocutor  and  note  (which  are  all 
that  the  Lord  Ordinary  has  seen  of  that  case),  that  the  bill 
there  was  given  to  the  bank  simply  and  exclusively  for  the 
gratuitous  purpose  of  being  negotiated.  It  was  more  an 
office  of  friendship  than  any  thing  else  that  the  bank  under- 
took. .Lord  Moncrieff  was  of  opinion,  that  in  these  circum- 
stances, there  being  no  blame  attached  to  the  negotiators,  the 
money  which  was  lost  in  the  hands  of  the  person  whom  they 
reasonably  and  prudently  employed  in  Calcutta,  perished  to 

the  owner. 
*  829       *  "  But  here  the  defender  (or  his  author)  was  the 

debtor  of  the  pursuers,  and  they  took  from  him  two 
bills  on  Calcutta,  on  account  of  his  debt,  stating,  —  *  We 
shall  forward  them  for  payment,  and,  at  maturity,  place  to 
your  credit.'  They  sent  the  bills  to  India  through  the  house 
of  Coutts  &  Co.  of  London  ;  the  intervention  of  which  house, 
however,  makes  no  difference  in  the  case,  because  Coutts  &;  Co. 
were  employed  solely  by  the  pursuers,  and  were  the  agents  as 
much  as.  the  persons  in  Calcutta  to  whom  Coutts  &  Co.  sent 
the  bills.  These  were  matters  with  which  the  defender  had 
no  right  to  interfere.  He  had  given  two  bills  on  account  of  his 
debt ;  the  creditors  took  these  bills  and  engaged  to  negotiate 
them,  for  which  negotiation  both  they  and  their  foreign  agent 
charge  commission :  now  both  bills  were  paid  to  persons  em- 
powered by  the  pursuers  through  Coutts  &  Co.  to  receive 
payment ;  at  that  moment  the  law  placed  them  to  the  credit 
of  the  defender.  But  the  interest  of  the  first  bill,  and  both 
principal  and  interest  of  the  second,  were  lost  in  the  hands  of 
the  Indian  agents,  who  failed  after  receiving  payment,  but 
one  of  them  not  till  about  five  months  thereafter. 
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^*  The  Lord  Ordinary  thinks  that,  whatever  the  pursuers 
may  make  of  Coutts  &  Co.,  the  loss  in  settling  between  them 
and  the  defender  must  fall  upon  them.  The  substance  of  the 
opposite  plea  is,  that  he  had  no  right  to  be  credited  with  the 
contents  of  the  bills  till  they  reached  maturity,  and  that  they 
could  only  do  so  by  the  money  reaching  the  pursuers.  In 
one  view  this  is  not  sound,  but  in  another  it  is,  for  the  money 
did  reach  the  pursuers  when  it  was  paid  to  their  agents.  — 
(Initialed)  H.  C." 

• 

The  respondent  carried  this  interlocutor  before  the 
Inner  House,  where  it  was  reversed,  and  the  Court  *by    *  880 
two  interlocutors  gave  judgment  for  the  respondents. 
The  present  appeal  was  then  brought. 

Mr.  Kelly ^  for  the  appellant.  —  The  respondents  here  re- 
ceived the  bUl  according  to  the  contract  contained  in  the 
letter  in  which  it  was  transmitted  to  them.  The  respon- 
dents transmitted  it  to  Coutts  &  Co.,  who  thus  became  their 
agents  for  the  purpose  of  forwarding  the  bill  to  India  to  get 
it  paid.  Coutts  &  Co.  transmitted  the  bill  to  Alexander  & 
Co.,  who  did  actually  receive  the  money  in  August,  1832^ 
and  placed  it  to  the  credit  of  Coutts's  house.  This  was  a 
payment  of  the  bill  to  Coutts  &;  Co.  The  subsequent  failure 
of  Alexander  &  Co.  could  make  no  difference  in  this  state  of 
circumstances.  Mackersy  is  not  the  person  on  whom  the  loss 
must  fall.  There  was  no  privity  whatever  between  .him  and 
any  subordinate  agent  whom  his  bankers  might  employ.  When 
Ramsay  &  Co.  received  this  bill  in  the  course  of  their  busi- 
nessj  they  were  bound  to  present  it  for  payment,  and  when 
so  presented  by  the  person  they  employed,  he  became  their 
agent ;  and  there  being  a  privity  between  them  and  Coutts 
&  Co.,  the  receipt  by  the  latter  was  a  receipt  by  them  to 
Mackersy's  use.  The  first  question  here  is,  whether  Alexander 
&  Co.  were  the  agents  of  Mackersy  ?  They  were  not.  The 
law  is  clearly  settled,  that  where  authority  is  given  to  an 
agent  to  conduct  a  particular  business,  if  he  employs  sub- 
agents,  they  become  his  agents,  and  not  the  agents  of  the 
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principal.     Paley  on  Principal  and  Agent,  (a)     The  doc- 
trine there  is  supported  by  seyeral  cases.     He  says  an  ^^  in- 
ferior agent  is  only  accountable  to  his  immediate  employer, 
and  not  to  the  principal."     Cartwright  v.  Mutely.  (J) 

♦  881   *  The  case  of  Pinto  v.  Santos  (c)  is  to  the  same  effect. 

There  is  another  case,  Schmaling  v.  Thomlin%on^  (jl) 
where  A.,  employed  by  the  defendants  to  transport  goods 
to  a  foreign  market,  delegated  the  entire  employment  to  the 
plaintiff,  who  performed  it  without  the  privity  of  the  defend- 
ants ;  it  was  held,  that  as  there  was  no  privity  between  the 
parties,'  the  action  for  services  rendered  as  between  those 
parties  could  not  be  maintained.  Maedanald  v.  Macdonald  (e) 
proceeded  on  a  similar  principle.  In  that  case  Dr.  Macdonald 
died  in  India.  The  defendant  interested  himself,  so  fiir  as 
appeared,  gratuitously,  to  recover  his  assets  for  the  sister  of 
the  doctor.  The  funds  were  remitted  from  India  to  Hannay 
&  Co.,  who  failed.  The  defendant  employed  his  agent  to 
recover  the  money.  The  agent  did  recover  it ;  but  instead 
of  transmitting  it,  gave  promissory  notes  to  the  defendant, 
as  if  he  had  received  value  from  the  defendant.  The  agent 
became  bankrupt,  and  the  notes  were  dishonoured.  The 
Court  held  that  the  money  ought,  as  soon  as  recovered,  to 
have  been  remitted  to  the  sister,  and  that  the  defendant  made 
himself  liable  as  mandatory  or  negotiorum  gestor^  by  letting 
it  go  into  the  hands  of  his  own  agent,  and  taking  notes  for 
the  amount  payable  to  himself.  It  is  clear  on  these  author- 
ities that,  in  oi*der  to  create  liability,  there  must  be  a  direct 
privity  existing  between  the  parties ;  and  where  such  privity 
does  not  exist,  neither  agency  nor  liability  can  be  created.  It 
is  true  that  he  had  there  taken  bills,  and  at  long  dates ;  that 
circumstance  does  not  exist  here.  But  here  Alexander  &  Co. 
passed  the  amount  of  the  bill  in  account  with  Coutts  &  Co. 

to  their  credit,  and  under  circumstances  that  gave 

*  832    Mackersy  no  control  *  over  it.     The  rule,  therefore, 

to  be  deduced  from  these  authorities  applies  here; 


(a)  Page  49.  (h)  1  Ves.  Jan.  292. 

(c)  6  Taunt.  447.  (rf)  6  Taunt.  147. 

(e)  Hume's  Collection,  344. 
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namely,  that  as  soon  as  received,  the  money  ought  to  have 
been  immediately  remitted ;  and  as  it  was  not  so  remitted, 
the  loss  could  not  fall  on  the  principal  in  the  transaction. 
Thomson  v.  Logan,  (a)  There  the  employment  was  that  of 
a  wine-cooper,  who  employed  a  sub-agent,  who  mismanaged 
the  wine  placed  under  his  care,  and  the  agent  was  there  held 
liable  for  the  mismanagement  by  the  sub-agent.  So  that  in 
all  these  cases  this  principle  has  been  observed,  that  where 
one  employs  another  to  transact  a  particular  business,  and  he 
employs  others,  they  are  his  agents  and  not  the  agents  of  the 
principal.  There  is  no  privity  between  them,  —  the  sub- 
agents  and  the  original  employer.  Applying  that  principle 
to  the  present  case,  it  is  clear  that  when  this  bill  was  placed 
in  the  hands  of  Ramsays,  they  became  the  parties  liable ;  and 
on  their  employing  sub-agents,  they  became  liable  for  the 
failure  of  the  sub-agents,  and  that  the  appellant  is  not  liable 
to  bear  the  loss.  If  that  was  not  so,  this  inconsistency  would 
follow,  that  he  would  be  bound  to  take  the  consequences 
of  the  acts  of  the  sub-agents,  though  if  he  had  been  person- 
ally present  in  India,  he  would  not  have  been  entitled  to  take 
the  money  out  of  their  hands.  Suppose  the  case  of  a  sum  of 
money  drawn  for  by  a  gentleman  at  York  on  his  debtor  in 
London.  Suppose  the  gentleman  draws  in  favour  of  his  banker 
in  York,  and  the  banker  acknowledges  the  receipt  of  the  bill, 
and  says  he  will  place  it  to  the  credit  of  the  gentleman.  Sup- 
pose that  banker  remits  it  to  London  bankers  to  present.  Sup- 
pose the  bank  in  London  failed  six  months  after  the  pajment 
of  the  bill,  the  York  banker  would  be  liable  to  the  cus- 
tomer ;  for  if  *  the  gentleman  had  come  to  London  and  *  838 
asked  the  London  bankers  for  the  money,  the  London 
bankers  would  say  that  they  knew  him  not,  and  had  nothing 
to  do  with  any  one  but  the  York  bankers. 

[Lord  Campbell.  —  More  will  depend  •  on  the  correspond- 
ence and  the  mode  of  dealing  than  on  any  general  principle.] 

Then  refer  to  the  correspondence.    Look  at  the  letter  11th 

(a)  July  Id,  1754;  5  Brown's  Sup.  254. 
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February,  1882.  That  shows  that  the  bill  was  to  be  placed 
to  Mackersy's  credit  only  when  the  bill  had  arrived  at  matu- 
rity. This  is  confirmed  by  the  letters  to  Coutts*  requesting 
advice  when  the  amount  is  received.  Mackersy  has  nothing 
to  do  with  the  course  of  business  between  Ramsay  and  Coutts, 
or  their  agents ;  he  could  only  look  to  Ramsay  &  Co.  All 
that  he  has  to  do  is  to  see  what  is  the  contract  between  hun 
and  them.  Now  they  undertake  to  place  the  bill  to  his  credit 
on  the  day  when  they  receive  advice  that  the  money  has  been 
received.  The  contract  therefore  was,  that  this  bill  being 
delivered  by  Mackersy  to  Ramsay  &  Co.,  Mackersy  was  en- 
titled to  credit  from  them  the  moment  when  the  money  was 
known  by  Ramsay  to  have  been  received  by  any  of  their 
agents  or  sub-agents.  The  first  letter  shows  the  nature  of 
the  transaction  in  its  origin. 

[Lord  Campbell.  —  When  the  bill  is  received,  and  Ramsay 
&  Co.  inform  Mackersy  of  it,  is  he  entitled  to  be  credited  for 
it  from  the  day  of  actual  payment  ?] 

He  is. 

[Lord  Campbell.  —  Then  are  Ramsay  &  Co.  to  be  liable 
for  the  intermediate  interest?] 

They  are.  The  agents  here  were  paid  agents,  and  that 
distinguishes  this  case  from  that  of  Campbell  v.  2%«  Bank  of 
Scotland^  relied  on  by  the  respondents  in  the  Court  below. 

In  Paley  on  Principal  and  Agent,  (a)  it  is  said,  *^  agents 
*  834   are  not  only  responsible  for  the  performance  *  of  these 

duties  in  their  own  persons,  but  are  sureties  for  those 
whom  they  themselves  employ  in  the  execution  of  the  service 
they  undertake ;  '^  and  Lord  NortV%  C(ue  (i)  is  cited.  That 
case  is  to  this  effect :  The  Chancellor  of  the  Augmentations 
delivered  a  bond,  which  he  had  taken  for  the  Queen  by  virtue 
of  his  office,  to  his  servant,  to  hand  it  over  to  the  clerk  of 
the  Court  who  had  charge  of  the  bonds  and  specialties  of 

(a)  Page  5.  (&)  Dyer,  161. 
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the  Crown;  the  Bervant  conspired  with  the  obligors,  and 
cancelled  the  bond ;  his  master  was  held  chargeable  to  the 
Queen  for  it,  and  upon  this  ground,  that  he  was  answerable 
to  the  Queen  for  the  act  of  his  servant,  who  was  his  agent 
and  not  the  Queen's.  The  authority  of  that  case  has  never 
been  doubted,  and  it  is  decisive  of  the  present. 

Mr.  G,  Willmorey  on  the  same  side.  —  There  was  no  privity 
here  between  the  appellant  and  Messrs.  Alexander.  The 
appellant,  therefore,  had  no  rights  capable  of  being  enforced 
as  against  them,  and  consequently  could  not  be  affected  by 
their  failure.  The  rule  that  a  sub-agent  is  accountable  to 
the  agent  only  and  not  to  the  principal,  because  there  is  no 
privity  between  them,  is  distinctly  stated  in  Story  on  Prin- 
cipal and  Agent,  (a)  where  it  is  said  that  *^  on  a  principle 
connected  with  the  want  of  privity,  a  sub-agent  is  account- 
able to  the  superior  agent  who  has  employed  him,  and  not 
generally  ta  the  principal."  In  Stephens  v.  Badcock  (i)  an 
attorney  had  been  employed  to  collect  certain  sums  of  money. 
The  attorney  went  from  home,  and  in  his  absence  the  debtor 
paid  the  money  to  a  clerk  of  the  attorney ;  the  attorney  himself 
absconded ;  the  client  brought  an  action  against  the  clerk ;  but 
the  Court  held  that  the  action  would  not  lie,  for  that 
*  there  was  no  privity  between  the  client  and  the  *  835 
clerk.  Cxdl  v.  Baekhou%e  (jc)  is  a  case  to  the  same 
effect.  The  Court  there  held  that,  as  there  was  no  privity 
between  the  principal  and  sub-agent,  the  latter  could  not 
maintain  an  action  against  the  former  for  the  work  performed 
and  money  expended.  There  is  no  such  distinction  as  the 
Court  below  supposed  between  the  cases  where  a  party  is 
compelled  to  employ  an  agent,  and  where  he  need  not  have 
done  so.  That  was  the  very  case  of  Schmaling  v.  Thomlinaan, 
A  country  attorney,  it  is  known,  will  not  come  up  to  London 
to  perform  the  business  in  which  he  is  employed ;  it  is  known 
that  he  will  employ  an  agent,  although  there  is  no  absolute 

(a)  Chap.  7,  §  217.  (h)  8  B.  &  Ad.  854. 

(c)  6  Taunt.  148,  n. 
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necessity  for  such  employment.  That  agent  is  not  liable  to 
the  client,  though  the  injury  from  which  the  client  may 
suffer  may  be  the  act  of  the  London  agent,  and  not  of  the 
country  attorney.  There  can  be  no  distinction  in  the  lia- 
bility of  the  banker,  as  te  bills  which  he  collects  in  town  by 
his  ordinary  clerks,  and  those  which  he  collects  in  distant 
towns  by  the  means  of  persons  residing  there.  In  Matthews 
y.  Haydon^  (a)  a  client  desired  his  attorney  to  get  the  amount 
of  a  bill ;  that  attorney  employed  another ;  the  clerk  of  the 
second  attorney  received  the  money  and  handed  it  to  his 
master.  The  client  brought  an  action  against  the  first  attor* 
ney.  It  was  attempted  there  to  be  maintained  that  the  act 
of  the  sub-agent  did  not  operate  to  fix  the  liability  on  the 
superior ;  but  Lord  Kenyon  said,  **  Where  a  person  authorizes 
another  to  receive  money  for  him,  payment  to  the  party  so 
authorized  is  payment  to  the  principal.  In  this  case  the 
defendant  empowered  Dale  to  receive  the  money  for  him,  by 

delivering  to  him  the  bill  of  exchange ;  and  it  being 
*  886   proved  to  have  come  to  Dale's  *  hand,  it  shall  not  be 

allowed  to  the  defendant  to  dispute  the  receipt  of 
it.  That  authority  is  distinct.  The  case  of  M*Vtear  y. 
M^  Gregor  (h)  is  also  in  point  against  the  respondents.  The 
defendant  there  was  a  merchant  in  Edinburgh,  who  adyer- 
tised  for  employment  as  a  navy  agent.  In  that  character  he 
obtained  and  transmitted  to  Keith,  in  London,  a  power  of 
attorney  from  the  plaintiff  to  receive  money  from  the  Navy 
Pay  Office.  Keith  received  the  money,  kept  it  two  years, 
and  became  bankrupt.  The  argument  there  raised  was,  that 
there  was  no  fault  in  M'Gregor,  as  it  was  necessary  to  em- 
ploy some  one  else  to  collect  the  money  in  London.  But  the 
Pourt  held  that  such  an  argument  afforded  no  defence  ;  for 
that  if  a  person  resident  in  Edinburgh  advertised  himself  as 
a  navy  agent,  and  undertook,  though  it  might  perhaps  be 
'imprudently,  to  receive  money  in  London,  he  must  be  an- 
swerable for  the  conduct  of  all  who  were  employed  by 
him   to  perform  the  business  he  had   undertaken.    If  the 

(a)  2  Esp.  Bep.  609.]  (6)  Hume's  Collection,  847. 
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Ramsajs  had  failed,  they  would  have  claimed  this  money  as 
part  of  the  assets  of  their  estate  ;  their  assignees  would  have 
held  it.  How  then  can  it  be  said  that  they  would  have  had 
this  right,  and  yet  that,  on  the  failure  of  their  own  selected 
oorrespondents,  they  are  not  subject  to  responsibility  to  their 
customer  ? 

Then  as  to  the  contract.  They  accepted  the  employment, 
and  by  their  letter  bound  themselves  to  credit  the  appellant 
with  the  money  the  moment  the  bill  was  paid.  But  if  the 
contract  is  not  clear  from  the  terms  of  their  own  letter,  the 
construction  must  be  given  against  them,  for  they  are  not  to 
take  advantage  of  a  doubtful  expression  which  they  them- 
selves have  used.  But  the  language  is  not  doubtful : 
*  it  does  not  mean  when  the  money  is  paid  into  their  *  837 
own  hands  in  Edinburgh,  but  when  the  bill  was  paid 
in  India. 

The  words  of  the  second  letter  show  what  was  the  con- 
tract which  the  parties  entered  into.  It  was  a  contract  in 
which  the  respondents  became  liable  to  the  principal  as  his 
agents,  and  in  that  character  took  on  themselves  the  manage- 
ment of  the  business  entrusted  to  them.  His  dealing  was 
with  them  alone,  and  from  them  he  is  entitled  to  look  for 
payment  of  that  money  which  they  must  be  taken  to  have 
received. 

The  Lord  Advocate^  for  the  respondents.  —  The  contract 
between  the  parties,  and  not  any  general  rule  of  law,  must 
decide  this  case.  The  expression  ^^  when  paid  "  is  ambiguous. 
The  letters  show  that  the  payment  spoken  of  is  the  payment 
made  to  Coutts  &  Co.  in  England.  In  all  of  them  the 
expression  ^*  remittance  "  is  used.  And  in  the  very  last  let* 
ter  asking  for  information,  the  information  required  is  what 
had  been  done  with  Coutts,  not  what  had  been  done  in  India  ; 
and  the  answer  to  this  letter  was  forwarded  by  Ramsay  A 
Co.  to  the  appellant. 

[Lord  Campbell.  —  What  is  the  meaning  of  the  expression 
used  by  Ramsay  &  Co.,  *^  When  the  amount  is  received,  we 
will  advise  you"? ] 
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When  it  is  received  in  this  country,  and  Coutts  &  Co.  have 
given  credit  to  us,  Ramsay  &  Co. 

[Lord  Campbell. — Were  not  Coutts  k  Co.,  the  moment 
they  received  credit  in  account  from  their  correspondent  in 
India,  bound  to  give  credit  to  Ramsay  k  Co.  ?] 

It  doQs  not  appear  that  Coutts  k  Co.  ever  got  credit  for 
the  second  bill ;  and  there  is  no  averment  that  they  did  so 

get  credit.     On  a  consideration  of  all  the  letters  which 
*  838   show  the  nature  of  the  dealings  between  the  *  parties, 

it  is  clear  that  they  were  only  liable  to  hand  over  the 
money  to  the  appellant  when  they  received  it.  They  them- 
selves had  no  correspondents  in  India,  and  their  employment 
of  other  persons  was  a  matter  of  necessity.  That  circum* 
stance  much  affects  the  question  of  their  liability.  Coutts  & 
Co.  were  not  to  account  to  Ramsay  &  Co.  till  Coutts  &  Co. 
had  received  the  money,  and  Ramsay  &  Co.  were  therefore 
not  liable  to  account  to  Mackersy  till  they  had  received  the 
money  from  Coutts  k  Co.  Several  cases  have  been  cited  to 
show  that  when  an  agent  employs  a  sub-agent,  the  principal 
has  nothing  to  do  with  the  latter.  The  general  principle 
there  laid  down  is  not  applicable  to  this  case.  The  contract 
here  must  decide  the  liability  in  this  instance.  The  cases  of 
attorneys  collecting  money  are  not  in  point.  In  them  the 
attorney  employs  a  person  to  do  something  which  he  was 
employed  to  do,  and  which  he  might  have  done  in  his  own 
person ;  but  the  circumstances  here  rendered  it  impossible  for 
Ramsay  &  Co.  to  perform  in  person  the  employment.  The 
case  from  Baron  Hume's  Reports  is  not  in  point.  There  the 
party  had  been,  through  his  own  negligence  or  wilfulness,  in 
fault,  and  was  consequently  held  personally  liable.  He  had 
allowed  his  own  agent  to  retain  the  money,  and  had  made 
the  debt  his  own  by  giving  the  agent  credit  for  it,  receiving 
from  him  bills  for  the  amount,  and  those  bills,  too,  diuwn  at 
distant  dates;  so  that  the  principle  applicable  in  that  case 
was  that  of  liability  wilfully  incurred,  and  operating  wrong- 
fully on  the  interests  of  the  party  whose  affairs  the  defend- 
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ant  had  taken  in  Jiand.    The  case  of  Campbell  y.  The  Bank 
of  Scotland  is  in  point. 

[Lord  Campbell.  —  Was  that  case  brought  before  the  Inner 
House  ?] 

It  was  not ;  it  appears  to  have  been  acquiesced  *in.  *  8S9 
Lord  CocKBURN  thinks  he  had  discovered  a  distinction. 
What  is  that  distinction  ?  He  says,  ^^  In  one  vital  fact,  the 
two  questions  are  essentially  different.  The  bill  there  was 
given  to  the  bank  simply  and  gratuitously  for  the  purpose  of 
being  negotiated.  It  was  more  an  office  of  friendship  than 
any.  thing  else  that  the  bank  undertook.  Lord  Moncrieff 
was  of  opinion  that  in  these  circumstances,  there  being  no 
blame  attached  to  the  negotiators,  the  money  which  was  lost 
in  the  hands  of  the  person  whom  they  reasonably  and  pru- 
dently employed  in  Calcutta,  perished  to  the  owner ;  but 
here  the  defender  was  the  debtor,  and  thev  took  from  him 
two  bills  on  Calcutta  on  account  of  his  debt."  Where  did 
he  find  that  ?  No  such  fact  is  stated  in  the  evidence,  and 
the  whole  ground  of  the  supposed  distinction,  therefore, 
fails.     CampbelVs  Case  is  consequently  decisive  of  this. 

[Lord  Cottenham.  —  If  Ramsays  had  received  this  bill  in 
money,  Mackersy  could  not  have  demanded  it.  By  contract 
he  was  to  have  credit  for  it  on  account.] 

And  accordingly  the  account  was  settled  in  1884,  and  these 
bills  were  not  placed  in  it ;  a  balance  was  found  against  him, 
and  he  gives  a  note  for  it :  so  that  even  then,  by  his  own  ad* 
mission,  the  Ramdays  were  not  liable  on  these  bills ;  he  can- 
not afterwards  undo  the  effect  of  this  settlement.  The  loss 
was  one  which-  did  not  happen  from  the  negligence  or  mis- 
conduct of  the  Ramsays,  and  they  are  not  liable  to  make  it 
good.  The  interlocutors  of  the  Court  of  Session  are  correct, 
and  ought  to  be  affirmed. 

Mr.  Pemberton^  on  the  same  side.  —  This  case  is  not  now 
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put  on  the  ground  of  negligence  in  omitting  to  receive  the 
money,  though  such  ground  is  put  in  the  papers.    And 

*  840    it  is  important  to  remember  this,  *  for  it  has  been  ar- 

gued in  this  House  that  the  Ramsays  are  to  be  ^charged 
on  the  ground  that  Coutts  &  Co.  had  received  it.  The  record 
raises  no  question  of  that  kind.  The  question  is  not,  whether 
Ramsay  &  Co.  would  have  been  liable  on  account  of  the 
money  having  been  actually  received  by  Coutts  &  Co. ;  but, 
whether  the  money,  when  received  in  India,  was  to  be  con- 
sidered so  completely  received  by  Ramsay  &  Co.  as  to  make 
•them  at  once  liable  to  pay  it  over  to  the  appellant?  The 
letters  which  constitute  the  contract  show  that  such  a  lia- 
bility was  never  imagined.  It  appears  there  that  it  n^ver 
was  the  intention  of  Ramsays,  who  received  the  bill,  or  of 
Mackersy,  who  deposited  the  bill,  to  treat  the  receipt  by  a 
house  in  India  as  the  receipt  by  Ramsays.  One  test  of  that 
is  the  title  to  interest.  If  they  were  bound  by  the  first 
receipt,  they  were  liable  for  interest  firom  the  time  of  the 
receipt  in  India;  but  that  is  not  demanded  on  the  record. 
Interest  is  there  asked  from  the  time  when,  without  negli- 
gence, the  money  might  have  been  received  in  England. 
Here  was  a  second  bill,  the  subject  of  a  second  contract ;  that 
second  contract  shows  the  nature  of  the  first,  and  does  not 
allow  Mackersy  now  to  insist  on  a  principle  of  law  on  which 
he  had  never  before  founded  any  right  whatever.  It  is  not 
stated  as  a  fact  that  Ramsay  &  Co.  had  any  regular  corre- 
spondent in  India,  with  whom  their  dealings  were  such  that 
payment  to  that  correspondent  was  payment  to  them.  Sup- 
posing the  agents  in  Calcutta  had  been  the  agents  of  the 
Ramsays,  the  appellant  would  have  said,  in  answer  to  their 
letter  in  which  they  express  their  belief  that  the  bill  will  be 
paidf  —  ^*'  Do  not  tell  me  that  it  will  be  paid,  but  get  the 
money,  for  I  hold  you  responsible  for  getting  it  paid.*'  On 
the  contrary,  he  writes  to  Ramsajrs  calling  for  information ; 

and  they  send  him  Coutts's  answer  to  their  letter, 

*  841    *  and  with  that  he  is  satisfied.    There  were  accounts 

settled  between  these  parties,  and  accounts  bearing 
interest  in  each  year. 
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[Lord  Cottenham.  —  They  state  that  the  bill  has  been 
accepted,  but  there  is  no  statement  that  it  has  been  paid.] 

But  though  that  is  so,  still  lifackersy  never  in  the  corre- 
spondence treated  the  Ramsays  as  persons  "who,  on  their  own 
responsibility,  had  undertaken  to  get  the  bill  paid ;  and 
Mackersy  never  once  answered  that  he  had  nothing  to  do 
with  Coutts  &  Co.,  but  that  the  Ramsays  must  get  the  pay- 
ment, or  show  why  payment  had  not  been  made.  Yet  such 
is  the  case  now  made  in  this  appeal. 

[Lord  Campbell.  —  What  is  the  earliest  date  at  whicji 
Mackersy  was  informed  that  the  assignees  of  Palmer  &  Co. 
had  received  the  money  ?] 

There  does  not  seem  to  be  any  notice  of  actual  payment ; 
but  on  7th  December,  1882,  Coutts  &  Co.  wrote  a  letter  to 
the  respondents,  in  which  they  said  that  they  had  received 
information  that  the  bill  would  be  paid  to  their  (Coutts's) 
order ;  and  added,  *'  We  shall  send  out  immediately  the  re- 
quired instruction  for  its  remittance  to  us."  The  respon- 
dents communicated  this  letter  to  the  appellant,  observing, 
"  When  the  amount  is  received,  we  will  advise  you."  The 
terms  of  this  letter  show  in  the  clearest  manner  that  the 
respondents  took  no  responsibility  on  themselves,  but  merely 
became  the  channel  through  which  communications  passed 
between  the  Indian  house  and  the  appellant.  The  peculiar 
circumstances  of  the  parties  must  be  remembered.  In  what 
position  must  the  Ramsays  have  considered  themselves  to 
stand  when  they  received  the  second  bill  ?  All  confidence 
in  India  had  been  destroyed.  Would  they  have  undertaken 
the  responsibility  if  they  were  to  be  held  liable  for  the  acts 
of  the  persons  in  India  with  whom  they  had  no 
*  direct  correspondence,  and  over  whom  they  had  no  *  842 
control  ?  No  suggestion  of  such  a  responsibility  was 
made  in  1880,  1881,  or  1882,  with  respect  to  the  first  bill ; 
and  the  second  was  received  on  the  same  terms  as  the  first. 
All  that  is  now  contended  for  is  that  which  was  argued  on 
and  decided  in  the  Court  below,  that  when  the  money  was 
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received  in  India,  it  was  to  be  considered  as  received  by 
Ramsays.  That  is  not  so  on  the  contract,  nor  on  the  record ; 
interest  is  not  demanded  from  that  date. 

[Lord  Campbell.  —  The  question  of  the  liability  to  interest 
would  not  be  the  test  of  liability  as  an  agent  in  receiving 
money. 

Lord  Cottenham.  —  They  put  it  on  the  ground  that  the 
receipt  by  Alexander  is  a  receipt  by  Coutts,  and  the  moment 
it  is  in  the  hands  of  Coutts  it  is  to  be  considered  in  the  hand 
of  Ramsays.] 

But  it  is  not  so  alleged  on  the  record. 

[Lord  Campbell.  —  But  if  such  facts  are  stated,  and  so 
stated  as  show  it  to  be  so  contended,  is  not  that  suffi- 
cient ?] 

It  is  not.  The  variation  in  the  statements  on  the  record 
materially  affects  the  rights  of  the  parties.  Had  it  been  so 
stated,  we  might  have  required  Coutts  to  be  made  parties  on 
the  record,  and  have  bad  our  remedy  over  against  them.  But 
the  appellant  here  springs  over  Coutts,  and  tries  to  hold  Ram- 
says liable,  not  for  what  Coutts  had  received,  or  for  money 
ever  remitted  to  England  at  all,  but  for  what  has  been  re- 
ceived by  a  house  in  India.  Tibe  annual  accounts  between 
these  parties  are  wholly  inconsistent  with  the  claim  now  set 
up.  The  whole  dealings  between  the  parties  show,  that  till 
the  money  was  remitted  to  this  country,  Mackersy  was  not  to 
have  credit  for  it.  The  judgment  of  the  Court  below  must 
therefore  be  sustained. 

Mr.  Kdly^in  reply.  —  The  respondent's  arguments 
*843  *on  the  record  cannot  be  sustained.  In  the  conde- 
scendence it  is  distinctly  stated,  that  the  balance 
claimed  is  not  what  is  sought  to  be  recovered  on  this  de- 
mand alone,  as  there  had  been  other  dealings  between  the 
parties ;  and  in  the  closed  record  there  is  a  distinct  declara- 
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tion  that  the  pursuers  were  liable  for  interest  on  the  first  bill, 
and  for  the  principal  and  interest  on  the  second  bill.  And 
with  regard  to  that  second  bill,  the  liability  of  the  Ramsays 
is  sufficiently  alleged  in  the  pleadings. 

The  other  side  has  not  attempted  to  answer  the  cases  and 
the  principle  of  law,  and  the  case  of  M'Vicar  and  M'Gregor 
especially  has  been  left  without  notice.     If  that  case  is  law, 
it  is  clear  that  the  receipt  of  a  sub-agent  is  the  receipt  of  the 
agent,  who  thereby  becomes  responsible  to  the  principal. 
The  principle  of  the  case  is  satisfactorily  shown  in  the  illus- 
tration of  the  country  attorney  and  the  London  agent.     The 
practice  of  such  employment  is  so  clear,  that  if  the  country 
attorney  came  up  to  town  to  do  what  might  be  done  by  a 
London  agent,  the  costs  thus  needlessly  incurred  would  not 
be  allowed  him  on  taxation.     In  such  a  case  it  is  settled  that 
the  client  must  have  recourse  to  the  attorney,  who  can  have 
his  remedy  over  against  the  agent,  but  that  agent  is  not  in 
the  first  instance  liable  to  the  client.     And  in  such  a  case,  if 
the  London  agent  received  money  due  to  the  client,  the  re- 
ceipt of  such  money  by  the  agent  would  be  the  receipt  of  it 
by  the  attorney,  so  as  to  make  the  attorney  liable  to  the 
client.     And  this  would  be  so  even  if,. as  between  the  attor- 
ney and  the  agent,  the  money  was  only  remitted  by  a  transfer 
in  account.     The  Ramsays  may  not  be  absolutely  responsible 
for  the  solvency  of  the  agents  in  India,  but,  at  aU  events, 
they  are  liable  for  the  agents  taking  all  proper  steps 
*  to  get  the  amount  of  the  bill,  and  liable  when  the    *  844 
money  has  been  actually  paid  to  those  agents.    Sup- 
pose Coutts  had  not  sent  the  bill  to  India,  but  had  kept  it  in 
London,  and  the  drawee,  who  was  at  first  solvent,  had  be- 
come bankrupt  in  the  mean  time,  Coutts  &  Co.  would  have  been 
liable  to  Ramsays  alone,  and  Mackersy  could  not  have  main- 
tained any  action  against  Coutts  &  Co.,  because  there  was  no 
privity  between  them.     The  accounts  show  nothing.     The 
Ramsays  have  not  introduced  the  bills  into  the  accounts, 
because  that  would  have  been  to  charge  themselves  with  a 
liability  they  were  seeking  to  avoid ;  but  their  conduct  in 
this  respect  can  be  no  answer  to  the  claim  of  the  appellant. 
The  money  here  has  been  received  by  Ramsays'  agents,  for 
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whose  acts  Ramsays  are  responsible,  and  the  judgment  of  the 
Court  below  must,  therefore,  be  reversed. 

Lord  Campbell,  —  I  am  of  opinion  that  the  interlocutor  of 
the  Lord  Ordinary  was  right,  and  that  the  judgment  of  the 
Court  of  Session  which  reversed  it  cannot  be  supported.  It 
appears  that  Ramsay  &  Co.,  in  the  way  of  their  business  as 
bankers,  were  employed  for  reward  by  a  customer,  with 
whom  they  had  a  cash  account,  to  obtain  payment  of  a  bill  of 
exchange  drawn  on  a  person  in  Calcutta,  payable  to  their  order. 
They  did  not  become  the  owners  of  the  bill,  or  discount  it, 
but  they  were  to  receive  payment  of  it  from  Mackersy, 
having  a  lieu  on  the  bill  and  its  proceeds  for  any  balance 
due  to  them  from  him.  The  payment  was  to  be  made  to 
persons  to  be  employed  by  them,  to  whom  the  bill  must  be 
indorsed.  Mackersy  was  not  to  interfere  with  the  proceeds 
of  the  bill  till  he  was  credited,  or  entitled  to  be  credited 
by  them  for  its  amount.     They  employed  as  their 

*  845    *  agents  Coutts  &  Co.,  who  employed  Alexander  &  Co., 

who  duly  received  payment  from  the  acceptor,  and 
having  given  Coutts  &  Co.  credit  in  account,  five  months 
afterwards  became  bankrupt.  I  conceive  that  these  circum- 
stances amount,  in  point  of  law,  to  a  payment  to  Ramsay  & 
Co.,  and  that  they  were  bound  to  place  the  amount  to  the 
credit  of  Mackersy. 

The  general  rule  of  law,  that  an  agent  is  liable  for  a  sub* 
agent  employed  by  him,  is  not  confined  to  cases  where  the 
principal  has  reason  to  suppose  that  the  act  may  be  done  by 
the  agent  himself  without  employing  a  sub-agent ;  and  here  I 
conceive  that  the  money  is  to  be  considered  as  received  by 
Coutts  &  Co.,  whose  correspondents  actually  received  it  at 
Calcutta,  and  credited  them  with  the  amount  five  months 
before  their  failure.  Mackersy  could  not  have  interfered  with 
the  money  either  in  the  hands  of  Alexander  &  Co.  or  of 
Coutts  &  Co.  There  was  no  privity  between  him  and  either 
of  those  houses ;  but  payment  to  Alexander  &  Co.  was  pay- 
ment to  Coutts  &  Co.,  and  payment  to  Coutts  &  Co.  was 
payment  to  Ramsay  &  Co.,  the  respondents.  I  approve  of  the 
expression  of  the  Lord  Ordinary,  when  speaking  of  the  re- 
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ceipt  of  the  money  by  Coutts's  <3orre8pondeDtB  at  Calcutta, 
that  '^  at  that  moment  the  law  placed  it  to  the  credit  of  the 
defender." 

The  Judges  of  the  first  division  truly  say  that  Ramsay  & 
Co.  had  not  become  the  owners  of  the  bill.  If  by  vis  major^ 
or  ciMus  fortuittiSj  the  bill  had  been  destroyed  before  it 
reached  Calcutta,  or  if  Clelland  the  drawer  had  become  in- 
solvent before  it  was  paid,  the  loss  would  not  have  been 
theirs.  But  they  might,  nevertheless,  be  agents  to  receive 
payment,  and  be  lidrble  for  the  amount  when  payment  had 
been  actually  received. 

*We  have  been  much  pressed  with  the  case  of  *846 
Campbell  v.  The  Bank  of  Scotland^  decided  by  Lord 
MoNCRiEFF,  a  Judge  for  whose  opinion  I  should  entertain  as 
much  deference  as  for  the  opinion  of  any  Judge  in  Scotland 
or  England ;  but  the  facts  of  the  case  are  not  distinctly  stated, 
so  that  we  do  not  accurately  know  on  what  circumstances 
that  judgment  proceeded.  If  he  had  decided  that  in  a  case 
like  this  the  bankers  were  not  liable  for  the  money  received 
by  their  correspondents,  I  should  have  been  bound  to  say, 
with  all  respect,  that  he  had  come  to  an  erroneous  conclu- 
sion. 

I  therefore  move  your  Lordships  that  the  interlocutors  of 
the  first  division  of  the  Court  of  Session  complained  of  be  re- 
versed, and  that  the  interlocutor  of  the  Lord  Ordinary  assoil- 
zieing the  defender  with  costs,  be  affirmed. 

Lord  Cottenham.  —  This  case,  though  it  does  not  appear 
to  me  to  raise  any  question  of  difficulty,  has  acquired  a  con- 
siderable degree  of  importance  from  the  manner  in  which  the 
rule  of  law  involved  in  it  has  been  viewed  in  Scotland.  That 
rule  of  law  is  of  geheral  application,  and  I  do  not  find  any 
special  circumstances  here  which  take  the  case  out  of  its 
operation.  The  correspondence,  if  it  proves  any  special  con- 
tract, establishes  only  such  an  agreement  as  the  law  would 
have  inferred  from  the  dealings  between  the  parties.  The 
appellant,  having  an  open  cash  account  with  Messrs.  Ramsay, 
transmitted  to  them  two  bills,  drawn  by  himself  upon  Mr. 
Clelland,  of  Calcutta,  and  made  payable  to  them.     This  is  an 
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authority  to  them  to  receive  the  money,  which  in  the  ordinary 

course  of  business  they  proceeded  to  do,  and  the  money  was 

paid  in  pursuance  of  the  order.     From  the  time  the 

*  847   bills  were  sent  to  the  pursuers,  the  *  appellant  did  not 

interfere.  It  was  not  intended  that  he  should  do  so, 
nor  indeed  could  he  have  done  so,  as  none  of  the  intended 
agents  acted  under  his  authority ;  he  therefore  had  no  con- 
trol over  them.  All  that  Mackersy  undertook  to  do  by  the 
bills  has  been  accomplished.  His  debtor  in  Calcutta  has,  as 
dkected,  paid  the  sum  for  which  the  bills  were  drawn.  In 
the  ordinary  course  of  business,  therefore,  the  bankers  to 
whom  he  delivered  the  bills,  and  to  whom  they  were  payable, 
were  bound  to  credit  him  with  the  amount  received,  and  by 
these  letters  they  in  effect  agreed  to  do  so. 

The  money  in  the  end  was  lost,  not  by  any  failure  on  the 
part  of  Mackersy  or  of  the  party  who  had  by  the  bills  been 
ordered  to  pay  the  amount  to  the  bankers,  the  drawers,  but 
by  the  insolvency  of  the  person  in  Calcutta  who  had  actually 
received  the  proceeds  of  the  bills ;  and  this  loss,  the  Court  of 
Session  has  said,  is  to  fall  upon  the  drawer. 

The  learned  Judges  below  do  not  altogether  agree  as  to  the 
ground  upon  which  this  judgment  is  founded.  Lord  Gilues 
thinks  that  the  contract  of  the  bankers  was  to  give  the  credit 
only  upon  getting  the  payment  themselves,  which,  as  such 
transactions  are  always  matters  of  account,  would  never  hap- 
pen; that  is,  if  he  means  by  payment,  the  receipt  of  the 
identical  sum  paid  by  the  acceptor.  The  Lord  President, 
indeed,  puts  the  case  upon  much  the  same  ground,  saying 
that  he  could  not  hold  that  payment  to  Alexander  &  Co.  in 
Calcutta  was  the  same  thing  as  payment  to  the  pursuer  in 
Edinburgh.  But  Lord  Fullarton  rather  relies  upon  the 
admitted  fact  that  the  bankers  did  not  discount  the  bills, 
saying,  that  the  result  of  the  cases  quoted  was,  that  unless 
there  was  some  clear  indication  of  the  intention  of  the 

*  848   parties  at  the  *  time,  that  the  bills  remitted  should  be 

taken  by  the  bankers  on  discount  or  terms  equivalent 

to  discount,  they  must  be  treated  as  remitted  to,  and  taken 

by,  the  bankers  as  mere  agents ;  and  that  he  thought  that 

there  was  no  such  indication  in  this  case..    And  Lord  Mao 
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KENZiE  says,  the  case  turns  upon  this,  that  the  bankers  did 
not  agree  to  take  the  bills  as  payment  in  India ;  and  the 
interlocutor  of  Lord  Moncriepf,  in  Campbell  v.  TJie  Royal 
Bank^  upon  which  this  decision  now  under  consideration  ap- 
pears to  be  principally  rested,  draws  a  distinction  between 
the  cases  which  were  cited  and  the  case  before  him,  because 
in  that  case  it  must  have  been  known  that  the  agent  could 
not  himself  have  received  the  money. 

Now,  certainly,  the  present  was  not  a  case  of  discount,  and 
there  was  no  such  special  contract  as  is  referred  to  by  Lord 
Mackenzie  ;  and  it  must  have  been  known  to  the  appellant 
that  Messrs.  Ramsay  &  Co.  could  not  themselves  go  to  Cal- 
cutta and  receive  the  money.  But  none  of  these  circum- 
stances appears  to  me  to  be  necessary,  in  order  to  entitle  the 
appellant  to  have  credit  with  Messrs.  Ramsay  for  the  pro- 
ceeds of  those  bills,  actually  paid  by  his  debtor,  the  acceptor 
of  the  bills.  I  cannot  distinguish  this  case  from  the  ordinary 
transactions  between  parties  having  accounts  between  them. 
If  I  send  to  my  bankers  a  bill  or  draft  upon  another  banker 
in  London,  I  do  not  expect  that  they  will  themselves  go  and 
receive  the  amount,  and  pay  me  the  proceeds ;  but  that  they 
will  send  a  clerk  in  the  course  of  the  day  to  the  clearing- 
house, and  settle  the  balances,  in  which  my  bill  or  draft  will 
form  one  item.  If  such  clerk,  instead  of  returning  to  the 
bankers  with  the  balance,  should  abscond  with  it,  can  my 
bankers  refuse  to  credit  me  with  the  amount  ?  Cer- 
tainly not.  If  the  *  bill  had  been  drawn  upon  a  per-  *  849 
son  at  York,  the  case  would  have  been  the  same ; 
although,  instead  of  the  bankers  employing  a  clerk  to  receive 
the  amount,  they  would  probably  employ  their  correspondent 
at  York  to  do  so ;  and  if  such  correspondent  received  the 
amount,  am  I  to  be  refused  credit  because  he  afterwards 
became  bankrupt  whilst  in  debt  to  my  bankers  ?  If  the  bal- 
ance were  not  in  favour  of  my  bankers,  the  question  would 
not  arise  ;  so  that  my  title  to  the  credit  would  depend  upon 
the  state  of  the  account  between  my  bankers  and  their  cor- 
respondent. The  amount  in  money  was  received  by  the 
correspondent  of  my  bankers  at  York ;  as  between  me  and 

them,  it  was  received  by  them,  and  nothing  which  miglit  sub- 
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sequently  take  place  could  deprive  me  of  the  right  to  have 
credit  with  them  for  the  amount. 

If  this  be  so  in  a  transaction  between  London  and  York,  it 
must  be  the  same  in  one  between  Edinburgh  and  Calcutta, 
not  by  virtue  of  any  special  contract,  but  as  resulting  from 
the  letters  which  raised  the  undertaking  to  procure  payment 
of  the  bill,  if  it  should  be  accepted  and  honoured,  and  to 
credit  the  proceeds.  It  was  accepted  and  honoured,  and  the 
proceeds  received  by  those  employed  for  the  purpose  by 
them  ;  and  the  appellant's  title  to  credit  for  the  amount  was 
thereby  perfected.  If  there  was  any  negligence  in  the  con- 
duct of  the  parties  actually  employed  to  receive  the  money, 
it  could  only  affect  those  by  whom  they  were  so  immediately 
employed,  for  certainly  they  were  not  the  agents  of  the  appel- 
lant: over  them  he  had  no  control.  The  money  received  by 
Alexander  &  Co.  properly  formed  an  item  in  the  account 
between  them  and  Messrs.  Coutts  &  Co.,  their  employers.  If 
a  larger  balance  had  been  due  to  them  from  Messrs. 
*  850  Coutts  &  Co.  than  the  *  amount  of  the  money  so  re- 
ceived, they  would  have  been  entitled  to  claim  the 
whole,  as  in  fact  they  did  retain  part. 

To  solve  the  question  in  this  case,  it  is  not  necessary  to  go 
deeper  than  to  refer  to  the  maxim  qui  facit  per  alium^  faeit 
per  se. 

Ramsay  &  Co.  agreed,  for  consideration,  to  apply  for  pay- 
ment of  the  bill ;  they  necessarily  employed  agents  for  that 
purpose,  who  received  the  amount ;  the  receipt  was  in  law  a 
receipt  by  them,  and  subjected  them  to  all  the  consequences. 
The  appellant,  with  whom  they  so  agreed,  cannot  have  any 
thing  to  do  with  the  conduct  of  those  whom  they  so  employed, 
or  with  the  state  of  the  account  between  different  parties 
engaged  in  this  agency. 

These  principles  and  these  consequences  were  so  much  and 
so  properly  felt,  that  they  were  scarcely  disputed  at  the  bar ; 
but  it  was  urged  that  the  appellant  had  not  put  forward  this 
case  in  the  proceeding  in  such  a  manner  as  to  entitle  him  to 
the  benefit  of  it.  I  have  for  this  purpose  carefully  examined 
the  proceedings,  and  I  think  the  objection  is  not  well  grounded. 
The  defence  states  the  fact  of  the  two  bills  having  been  paid 
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to  Alexander  &  Co.,  the  agents  of  Coutts  &  Co.;  and  the 
first  plea  in  law  raises  the  question,  that  under  the  circum- 
stances Messrs.  Ramsay  are  liable  for  the  money  so  received. 
There  is  far  too  much  in  the  papers  about  negligence,  but  I 
think  there  is  quite  sufficient  to  raise  the  question  on  which 
this  case  must  depend  ;  namely,  the  receipt  by  the  agent  being 
a  receipt  by  the  principal.  The  Lord  Ordinary  appears  to  me 
to.  have  taken  a  very  correct  view  of  the  case,  in  saying  that 
both  bills  were  paid  to  persons  empowered  by  the  pursuers 
to  receive  payment ;  at  that  moment  the  law  placed 
*  them  to  the  credit  of  the  defender.  On  these  grounds  •  851 
it  appears  to  me  that  the  interlocutors  of  the  Court 
should  be  reversed,  and  that  of  the  Lord  Ordinary  substi- 
tuted in  its  place. 

Mr.  S.  Graham  asked  if  it  was  their  Lordships'  intention 
that  the  appellant  should  have  his  costs  in  the  Court  below. 

Lord  Campbell.  —  We  pronounce  the  judgment  which 
ought  to  have  been  pronounced  by  the  first  division. 

Lord  Brougham.  —  I  have  no  doubt  about  this.  I  shall 
take  no  part  in  the  discussion  on  the  merits,  for  I  was  not 
present  at  the  argument ;  but  I  have  no  doubt  that,  your 
Lordships  feeling  it  right  to  reverse  the  interlocutor  of  the 
Inner  House,  and  to  affirm  the  interlocutor  of  the  Lord  Ordi- 
nary,  the  costs  of  the  proceedings  in  the  Inner  House  ought 
to  be  given.  You  never  give  the  costs  against  a  party  com- 
ing to  defend  and  sustain  a  decree  in  his  favour ;  therefore 
the  appellant  never  gets  his  costs  here :  but  in  this  case  we 
are  putting  ourselves  in  the  place  of  the  Court  below,  and 
giving  those  costs  which  the  party  ought  to  have  had  there. 
I  think  that  is  quite  right. 

Lord  Cottenham.  —  We  have  affirmed*  the  judgment  of  the 
Lord  Ordinary,  and  the  necessary  effect  of  our  so  doing  is  to 
give  the  costs  of  the  hearing  in  the  Court  below. 

The  following  order  was  afterwards  entered  on  the  jour- 
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nals :  *^  That  the  said  interlocutors  be  reversed,  and 
*  852    that  the  interlocutor  of  the  Lord  Ordinary,  of  *  the 

21st  December,  1839  (mentioned  in  the  appeal),  be 
affirmed.  And  it  is  further  ordered,  that  the  pursuers  in  the 
action  in  the  Court  of  Session  (respondents  here)  do  pay,  or 
cause  to  be  paid,  to  the  defender  in  such  action  (appellant 
here),  the  costs  of  the  proceedings  incurred  by  him  in  prose- 
cuting the  reclaiming  note  before  the  first  division  of  the 
Court  of  Session.  And  it  is  further  ordered,  that  the  cause 
be  remitted  back  to  the  Court  of  Session,  to  do  therein  as 
shall  be  just  and  consistent  with  this  judgment."  Lords* 
Journals,  9th  March,  1843. 
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ACTION,  PARTIES  TO.    See  Agreement. 

1.  SembUj  that  the  officers  of  state  in  Scotland  are  the  proper  parties 

to  pursue  an  action  to  set  aside  an  illegal  grant  of  the  property 
of  the  Crown  in  that  country.  —  The  Lord  Advocate  v.  Lord 
Dunglas,  173. 

That  such  an  action  brought  by  the  Lord  Advocate,  in  the  name  and 
on  behalf  of  the  Crown,  without  a  special  warrant,  is  incompe- 
tent, although  he  obtains  such  warrant  in  the  course  of  the  pro- 
ceedings. —  Id,  ibid. 

That  in  such  an  action,  the  Lord  Advocate  and  the  Commissioners  of 
Woods  and  Forests  have  no  title  to  sue.  —  Id.  ibid, 

2.  If  the  law  casts  any  duty  upon  a  person  which  he  refuses  or  fails  to 

perform,  he  is  answerable  in  damages  to  those  whom  his  refusal 
or  failure  injures.  If  several  are  jointly  bound  to  perform  the 
duty,  they  are  liable,  jointly  and  severally,  for  the  failure  and 
refusal.  —  Ferguson  v.  Kinnoullj  Earl,  251. 

Persons  having  judicial  functions,  but  being  also  required  to  perform 
ministerial  acts,  may  be  sued  for  damages  occasioned  by  their 
neglect  or  refusal  to  perform  such  ministerial  acts.  —  Id.  ibid. 

In  such  actions  no  allegation  of  malice  is  necessary. 

The  taking  on  his  trials  a  presentee  to  a  church  in  Scotland  is  a 
ministerial  act  which  the  presbytery  is  bound  to  perform,  and 
for  the  neglect  or  refusal  to  perform  which  every  member  of 
the  presbytery  is  liable  to  make  compensation  in  damages  to  the 
party  injured.  And  he  may  maintain  such  action  against  the 
members  collectively  and  individually.  —  Id.  ibid. 
ADMINISTRATOR.  See  Residue. 
A6£NT.     See  Marriage.    Principal  and  Agent. 

The  law  agent  of  A.  H.  was  entrusted  by  him  with  a  paper,  which 

purported  to  be  a  declaration  of  marriage  between  *  A.  H.  *  854 
and  M.  C. ;  and  was  desired,  in  case  of  his  death,  not  to 
let  it  pass  into  any  hands  but  those  of  A.  H.,  and  in  case  of  A. 
H.'s  death,  to  preserve  it  for  M.  C,  to  whom,  from  the  other 
drcumstanoes  of  the  case,  the  existence  of  the  paper  appeared 
to  be  known.    The  law  agent  was,  under  these  circumstances, 
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equally  the  agent  of  the  wife  as  of  the  husband,  for  the  pur- 
pose of  the  custody  of  this  paper.  —  Hamilton  ▼.  HcmiUton^  327. 
AGREEMENT. 

1.  An  agreement,  under  seal,  between  Lord  H.  and  the  plaintiffs  in 

error,  recited  that  a  company  had  been  formed  for  making  a 
railway ;  that  the  plaintiffs  in  error  were  shareholders  ;  that  a 
bill  had  been  introduced  into  Parliament,  according  to  which  the 
line  would  pass  through  Lord  H.'s  estates  and  near  his  mansion, 
and  that  he  opposed  the  passing  of  the  bill  ;  that  plaintiffs  in 
error  had  proposed  that,  if  he  would  withdraw  his  opposition, 
and  assent  to  the  railway,  they  would  endeayour  to  deviate  from 
the  proposed  line  ;  and  Lord  H.  agreed  that,  on  condition  of  the 
stipulations  in  the  agreement  being  performed,  he  did  thereby 
withdraw  his  opposition  and  give  his  assent ;  and  the  plaintiffs 
in  error  covenanted  that  in  case  the  said  bill  should  be  passed  in 
the  then  session,  they  would,  in  six  months  after  it  received 
the  royal  assent,  pay  Lord  H.  5000/.  as  compensation  for  the 
damage  which  his  residence  and  estates  would  sustain  from  the 
railway  passing  according  to  the  deviated  line  ;  exclusive  of,  and 
without  prejudice  to,  further  compensation  in  the  event  of  the 
deviated  line  not  being  ultimately  adopted. 
Lord  H. ,  in  consequence  of  these  stipulations,  withdrew  his  opposi- 
tion ;  the  bill  passed  in  that  session  ;  and  after  six  months  had 
elapsed,  his  Lordship  brought  his  action  in  debt  for  the  5000/., 
alleging  in  his  declaration  the  facts  above  stated  ;  to  which  the 
plaintiffs  in  error  pleaded  that  the  railway,  at  the  time  of  the 
agreement,  and  according  to  the  Act,  was  intended  to  pass  through 
lands  of  divers  individuaJs,  and  the  agreement  was  made  secretiy 
without  their  knowledge,  and  was  concealed  from  them  until  the 
Act  passed,  and  was  concealed  from  the  legislature  during  the 
passing  of  the  Act ;  and  that  Lord  H.  was  a  peer  of  Parliament. 
Held  (affirming  the  judgment  of  the  Court  of  Exchequer  Chamber), 

*  855       that  the  agreement  was  valid,  inasmuch  as  *Lord  H.,  though  a 

peer,  had  a  right  to  bargain  in  his  individual  character  for  com- 
pensation for  injury  to  his  property  ;  and  it  was  not  shown  on 
the  record  that  the  money  was  promised  as  a  consideration  for 
his  vote  being  given  or  withheld ;  or  that  .the  parties  to  the 
agreement  intended  to  conceal  it  from  the  individual  landholders 
on  the  line,  or  from  the  legislature  ;  or  that  any  fraud  was  in- 
tended or  committed  on  any  party.  —  Simpson  v.  Lord  Howden^ 
61. 

2.  A  deed  of  separation  between  a  husband  and  his  wife  having  been 

drawn  up,  but  not  executed  by  the  husband  ;  — 
Held,  that  his  executing  such  deed  was  a  legal  consideration  for  an 
agreement,  by  a  third  person,  to  pay  a  sum  of  money  to  the 
husband  towards  the  discharge  of  certain  debts  and  expenses, 
for  which  the  husband  was  solely  liable.  — Jones  v.  WaUe,  101. 
8.  T.  H.,  a  merchant  in  partnership  with  A.  H.,  died  in  1790,  un- 
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married  and  intestate,  possessed  of  leasehold  property,  and 
leaving  his  sisters.  Lady  S.  and  Mrs.  D.,  his  sole  next  of  kin. 
Soon  after  his  death,  the  partnership  was,  on  investigation  hy 
the  creditors,  found  to  he  insolvent ;  and  Lady  S.  and  Mrs.  D., 
with  consent  of  their  hushands,  duly  renounced  administration 
of  his  estate.    By  indenture  made  hetween  Sir  W.  S.  and  his 
wife  Lady  S.  of  the  first  part,  the  said  A.  H.  of  the  second 
part,  and  his  then  new  partner  R.  of  the  third  part,  after  recit- 
ing that  the  former  partnership  was  insolvent ;  that  A.  H.  and 
R.  had  undertaken  to  settle  with  the  creditors  hy  composition, 
which  could  not  he  effected  without  administration  of  T.  H.'s 
personal  estate,  and  that  there  had  heen  money  transactions 
hetween  him  and  Sir  W.  S.,  of  which  neither  kept  any  account. 
Sir  W.  S.  and  Lady  8.  renounced,  at  R.'s  request,  all  their 
right  to  the  said  administration  in  favour  of  A.  H.,  who,  in 
consideration  thereof,  covenanted,  after  obtaining  such  adminis- 
tration, to  release  Sir  W.  S.  from  all  claims  which  he  as  ad- 
ministrator of  T.  H.  or  otherwise  might  have  on  Sir  W.  S. :  and 
Sir  W.  S.,  in  consideration  of  such  release,  covenanted  for  him- 
self, his  heirs,  executors,  and  administrators,  and  for  his  said 
wife,  that  they,  Sir  W.  and  Lady  S.,  would,  after  such  adminis- 
tration should  be  granted  to  A.  H.,  execute  to  him,  his  executors 
and  administrators,  a  release  of  all  claims  whatsoever 
which  they  *  might  have  on  him  as  administrator  of  T.    *  856 
H.  or  otherwise.  *  The  creditors  also  by  a  composition 
deed  agreed  to  accept  15s,  in  the  pound,  payable  by  instalments 
by  A.  H.  and  R.,  and  to  allow  A.  H.  to  take  out  administration 
of  the  estate  of  T.  H.     Afterwards  D. ,  the  husband  of  Mrs.  D., 
by  a  deed-poll,  after  reciting  that  he  had  an  unsettled  demand 
against  T.  H.'s  estate,  and  that  the  effects  of  the  late  partner- 
ship, together  with  his  private  estate,  were  insufficient  to  pay 
the  partnership  debts,  and  that  the  creditors  entered  into  a 
composition  and  agreement  with  A.  H.  and  R.   as  aforesaid, 
declared  that  a  bond  for  1000/.  given  to  him  by  A.  H.  and  R. 
pursuant  to  an  i^reement  therein  recited,  should,  when  paid,  be 
in  full  discharge  of  all  sums  of  money  due  to  him  from  T.  H.,  and 
of  all  claims  whatsoever  of  him,  D.,  on  the  estate  and  effects  of 
T.  H.     A.  H.  then  took  out  letters  of  administration  of  T.  H.'s 
estate,  and,  in  order  to  pay  the  creditors,  raised  sums  of  money 
by  annuities  and  mortgage  on  the  said  leasehold  property,  R. 
joining  in  the  securities  ;  but  in  1793,  being  unable  to  pay  the 
whole  composition  by  what  they  had  then  received  from  the  in- 
testate's estate,  they  entered  into  further  arrangements  with  the 
creditors,  and  soon  afterwards  dissolved  partnership,  R.  remam- 
ing  in  exclusive  possession  of  the  leasehold  premises,  of  which 
he  afterwards  purchased  the  fee-simple  ;  and,  dealing  with  them 
as  his  own  for  several  years,  without  any  interference  by  A.  H., 
or  the  said  next  of  kin,  or  their  husbands  who  survived  them,  — 
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all  of  "whom  died  between  the  years  1797  and  1815,  —  he  (R.) 
mortgaged  them  in  1815  to  secure  debts  due  by  him  to  D.  and 
Co.,  subject  to  the  leases  possessed  by  the  intestate  ;  subject  to 
which,  he  also,  in  1818,  released  to  them  the  equity  of  redemp- 
tion, and  they  afterwards  sold  the  property  in  fee  to  other  parties. 
A  bill  to  redeem  the  premises  was  filed  against  these  mortgagees 
and  purchasers  in  1831,  by  the  administrator  de  bonis  non  of  T. 
H.,  claiming  also  as  representative  of  the  next  of  kin.  There 
was  no  proof  of  the  execution  of  a  release  in  pursuance  of  the 
covenant  by  Sir  W.  and  Lady  S.,  except  that  it  appeared  from 
their  deceased  attorney's  bill-book  that  he  had  prepared  such 
release. 
Held  by  the  Lords,  that  it  was  immaterial  whether  such  releases 
were  executed  or  not,  as  the  various  acts  of  ownership  ex- 

*857  ercised  over  the  leasehold  property  by  A.  U.,  and  *  by  R. 
and  tiiose  deriving  under  him,  all  dealing  with  it  as  their  abso- 
lute property  for  a  period  of  thirty-seven  years,  with  the  acqui- 
escence of  the  next  of  kin  and  their  representatives,  established 
beyond  all  doubt  an  agreement  by  the  next  of  kin  to  give  up  all 
their  interest  in  it,  in  consideration  of  the  arrangements  of  1790. 
—  Skeffington  v.  Budd,  219. 
Semblej  if  the  residue  had  not  been  so  released,  and  time  and  the  acts 
and  acquiescence  of  the  parties  had  not  been  a  bar  to  a  bill  to 
redeem,  the  administrator  de  bonis  non  of  the  intestate  would  be 
entitled  to  sustain  such  bill,  notwithstanding  that  the  equity  of 
redemption  had  been  reserved  to  the  original  administrator's 
representatives  ;  and  not  the  administrator  of  A  U.,  the  former 
administrator.  ~  Id,  ibid. 

ANNUITY.     See  Equities.    Evidence. 

1.  By  deed  of  annuity,  in  consideration  of  9000^  therein  stated  to  be 
paid  to  L.  E.  M.  and  M. ,  the  said  L.  granted  to  Messrs.  D.  & 
H.  an  annuity  or  clear  yearly  rent  of  1800/.  for  three  lives,  charged 
upon  his  estate  ;  and  L.  E.  M.  and  M.  covenanted  to  pay  the 
said  annuity  or  yearly  rent,  with  a  proviso  for  repurchase  by 
them,  or  any  or  either  of  them.  And  they  executed  their  joint 
and  Several  bond  and  warrant  of  attorney  to  confess  judgment 
on  the  bond,  the  judgment  to  be  as  a  further  security  for  the 
annuity,  and  to  be  entered  forthwith  against  L.  and  E.,  but  not 
against  M.  and  M.  until  default  of  payment,  and  execution  not 
to  be  entered  on  the  judgment  against  L.  and  £.  until  the  annuity 
should  be  forty  days  in  arrear;  and  £.,  for  further  securing 
the  annuity,  agreed,  in  the  event  of  not  becoming  the  pur- 
chaser of  L.'s  estate  in  twelve  months,  to  assign,  at  L.'s  expense, 
a  mortgage  which  E.  held  on  it,  and  also  to  procure  the  guaranty 
of  a  competent  person  for  payment  of  the  annuity. 
Held  by  the  Lords  (reversing  the  decree  of  the  Court  below),  that  £. 
was  a  principal  grautor  of  the  annuity^  and  not  a  sorety.  — 
HoUier  v.  Eyre^  1. 
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The  question  'whether  a  penon  is  principal  or  sorety  in  the  grant 
of  annuity  is  to  be  determined  on  the  terms  of  the  instruments  ; 
no  extraneous  evidence  is  admissible  for  that  purpose.  —  Id.  ibid. 

2.  Decree .  dismissing  a  bill  for  arrears  of  an  annuity,  on  the 

groimd  of  presumed  satisfaction  and  lapse  of  time ;  *  varied  *  858 
by  directing  the  bill  to  be  retained  for  twelve  months,  the 
plaintiff  to  be  at  liberty  to  establish  her  claim  in  an  action  at 
law.  —  Haworth  v.  Bostock^  59. 

8.  A  trustee  is  bound  pot  to  do  any  thing  which  can  place  him  in  a 
position  inconsistent  with  the  interests  of  the  trust,  or  which  can 
have  a  tendency  to  interfere  with  his  duty  in  discharging  it. 
Neither  the  trustee  nor  his  representative  can  be  allowed  to  re- 
tain an  advantage  acquired  in  violation  of  this  rule.  —  Hamilton 
V.  WHgU,  111. 

A  trust  was  created  by  a  debtor  for  the  benefit  of  creditors,  and  the 
trustee  had  the  power  to  bind  the  debtor  personally  and  heritably 
for  the  benefit  of  the  trust.  By  the  terms  of  the  trust-deed, 
the  trustee  was  likewise  required  to  do  all  in  his  power  to  keep 
the  residue  of  the  trust  estate  as  large  as  possible  for  the  debtor. 
The  trustee  purchased  an  annuity  granted  by  the  debtor,  after 
the  date  of  the  trust-deed.  The  trustee  died.  His  representa- 
tives sought  to  enforce  the  annuity  against  the  grantor.  — Id, 
ibid. 

It  was  held  that  they  could  not  do  so,  and  a  decree  of  the  Court  of 
Session,  affirming  their  right,  was  reversed.  —  Id.  ilntL 
APPEAL.    See  Costs,  1,  2.    Practice,  1,  3,  5. 
ASSUMPSIT.     See  Pleading. 


BANKERS. 

M.  employed  B.  &  Co.,  bankers  in  Edinburgh,  to  obtain  for  him  pay- 
ment of  a  bill  drawn  on  a  person  resident  at  Calcutta.  B.  and 
Co.  accepted  the  employment,  and  wrote  promising  to  credit 
him  with  the  money  when  received.  B.  and  Co.  transmitted  the 
bill  in  the  usual  course  of  business  to  C.  and  Co.,  of  London, 
and  by  them  it  was  forwarded  to  India,  where  it  was  duly  paid. 
B.  and  Co.  wrote  to  M.  announcing  the  fact  of  its  payment,  but 
never  actually  credited  him  in  their  books  with  the  amount. 
The  house  in  India  faOed. 

HMf  that  B.  and  Co.  were  the  agents  of  M.  to  obtain  payment  of  the 
bill ;  that  payment  having  been  actually  made,  they  became  ipso 
facto  liable  to  him  for  the  amount  received  ;  and  that  he  was  not 
called  upon  to  suffer  any  loss  occasioned  by  the  conduct  of  their 
sub-agents,  as  between  whom  and  himself  no  privity  existed.  — 
Mackeray  v.  Ramsays^  818. 
♦BILL  OF  EXCEPTIONS.        ^  ♦859 

A  Court  of  Error  in  England » upon  a  bill  of  exceptions  brought 

before  it  by  writ  of  error,  is  bound  to  decide  on  the  validity  of 
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the  exceptions,  and  to  allow  or  disallow  them  ;  and  also  to  cor- 
rect any  errors  in  the  record  to  which  the  bill  of  exceptions  is 
annexed ;  and  to  affirm  or  reverse  the  judgment  of  tiie  Court 
below  according  to  law. 

But  such  Court  cannot  select  a  part  of  the  evidence  set  fortii  in  the 
bill  of  exceptions,  not  being  the  subject  of  exception,  and  de- 
cide the  cause  on  arguments  applied  to  that  part  of  the  evidence, 
or  on  the  consideration  of  its  bearing  on  the  merits  of  the  case. 

Secus^  in  the  case  of  a  special  verdict,  or  demurrer  to  evidence. 

The  Irish  Acts  28  Geo.  3,  c.  31,  and  40  Geo.  3,  c.  39,  have  not  given 
the  Court  of  Error  in  Ireland  any  larger  power,  or  different  rule 
(5f  law,  for  adjudicating  on  the  record  and  bill  of  exceptions 
brought  before  it,  than  those  which  belong  to  and  govern  the 
Courts  of  Error  in  England.  —  Lord  Trimlestoum  v.  KemmU, 
774. 
BURGHS.    See  Royal  Burghs. 


CHARITIES.     See  Trust. 

CHURCH.     See  Action.    Deed.    Pleadiko. 

The  taking  on  his  trials  a  presentee  to  a  church  in  Scotland  is  a 
ministerial  act  which  the  presbytery  is  bound  to  perform,  and 
for  the  neglect  or  refusal  to  perform  which  every  member  of 
the  presbytery  is  liable  to  make  compensation  in  damages  to  the 
party  injured.  And  he  may  maintain  such  action  against  the 
members  collectively  and  individually.  —  Ferguson  v.  KinnouU^ 
Earl,  251. 

CONSIDERATION.     See  Husband  and  Wife. 

CORPORATION.     See  Pleading. 

The  Convention  of  the  Royal  Burghs  of  Scotland  exists  under  the 
authority  of  an  Act  passed  in  the  reign  of  James  3  (A.  D.  1487). 
It  consists  of  commissioners  or  delegates  from  the  royal  burghs, 
meets  annually,  declares  the  amount  of  money  required  for  cer- 
tain purposes  to  be  raised  by  the  various  burghs,  holds  its  sittings 
for  two  or  three  days,  provides  by  the  annual  vote  for  its  ex- 
penses, and  is  then  dissolved.  Two  persons  were  appointed 
conjunct  clerks  of  the  convention,  and  their  appointments 
were  declared  to  be  *»  with  benefit  of  survivorship,"  and  **  with 

*860       *survivancy  to  the  longest  liver  of  them  ;"  and  the  office  was 
given  to  them  *■*'  as  freely  and  fully  as  any  of  their  predecessors 
had  held  it ; ''  and  the  emoluments  were  declared  to  belong  to 
one  of  them  '*  during  his  natural  life  ; "  the  other  was  to  have 
the  benefit  of  survivorship. 
The  convention  in  one  year  raised  the  salary  of  its  clerks  ;  in  another 
it  lowered  their  salary  below  its  original  amount,  and  it  also  in- 
creased their  duties.     There  ^ere  instances  of  express  appoint- 
ments, '*  during  pleasure,"  and  of  dismissals. 
Held  by  Lords  Brougham  and  Cottenham  (Lord  Campbell  dis- 
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senting):  first,  that  this  was  not  a  life  office,  for  that  the 
expressions  in  the  appointment  were  explained  by  the  circum- 
stances under  which  it  was  made  ;  and,  secondly,  that  the  salary 
might  be  raised  or  lowered  at  the  pleasure  of  the  convention. 
Per  Lord  Campbell  :  The  Convention  of  Royal  Burghs  is  a  corpora- 
tion :  on  the  facts  of  this  case,  and  the  terms  of  the  appointment^ 
the  office  is  granted  for  life,  and  the  convention  cannot  reduce 
the  salary  below  its  ancient  and  original  amount.  But  the  con- 
vention can  reduce  it  to  that  amount,  and  may,  perhaps,  cast 
new  duties  on  the  officers.  —  Convention  of  Royal  Burghs  of  Scot- 
land  V.  Cuningham  and  Bell,  144. 
COSTS.     See  Crown,  Officers  of.    Decree.     Practice. 

1.  Where  no  party  appears  when  an  appeal  is  called  on  for  hearing, 

it  will  be  dismissed  for  want  of  prosecution,  without  costs  on 
either  side.     Sherburne  v.  Middleion,  72. 

2.  Where  no  person  appeared  on  behalf  of  an  appellant  when  his 

appeal  was  called  on,  and  the  agent  only  of  the  respondent  ap- 
peared, alleging  that  he  had  retained  counsel,  and  praying  that 
the  appeal  might  be  dismissed  with  costs,  it  was  so  dismissed. 
—  Murphy  V.  Conway,  73. 

3.  An  appellant  had,  under  the  decree  of  the  Court  below,  paid  the 

costs  of  the  suit.  That  decree  was  reversed  in  this  House,  and 
the  bill  against  the  appellant  ordered  to  be  dismissed^with  costs. 
Still  this  House  would  not  make  an  order  for  him  to  be  repaid 
such  costs,  but  left  him  to  apply  to  the  Court  below,  on  the 
judgment  now  pronounced.  —  Clark  v.  Smithy  126. 

4.  The  Lord  Advocate  of  Scotland,  or  other  officer  of  the  Crown, 

suing  on  behalf  of  the  Crown,  or  in  matters  in  *  which  the  *  861 
Crown  is  interested,  is  not  liable  to  pay  costs  to  the  oppo- 
site party,  even  though  the  suit  may  have  been  improperly  insti- 
tuted. —  The  Lord  Advocate  v.  Lord  Dunglas,  173. 

Against  any  judgment  awarding  such  costs  an  appeal  may  be  brought, 
notwithstanding  the  general  rule  that  no  appeal  lies  for  costs.  — 
Id,  ibid. 

And  the  Lord  Advocate  or  other  officer  of  the  Crown,  bringing  that 
appeal,  is  not  required  to  enter  into  recognizances  to  answer  the 
costs  of  the  appeal.  —  Id,  ibid, 

5.  Where  the  judgment  of  the  Court  below  is  reversed  in  this  House  t 

and  the  House  pronounces  the  judgment  which  ought  to  have 
been  pronounced  in  the  Court  below,  the  effect  of  such  judgment 
is  to  give  to  the  appellant  the  costs  of  the  suit  in  the  Court 
below,  which  he  would  have  had  there,  had  the  proper  judgment 
been  pronounced  in  the  first  instance  in  that  Court.  —  Alackersy 
V.  Ramsay 8 y  818. 

This  House  never  gives  costs  against  a  party  coming  to  sustain  a 
decree  in  his  favour.  ^-  Id,  ibid, 
CROWN. 

The  office  of  chamberlain  and  collector  of  revenues  payable  to  the 
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Crown  out  of  Ettrick  Fore«t  was  granted  bj  Greo.  4  to  Lord  D. 
for  his  life,  with  a  yearly  salary,  **  as  well  in  consideration  of 
the  office  as  out  of  royal  bounty  and  favour,"  to  be  paid  out  of 
the  mone3rB  of  the  collection  ;  and  if  they  should  be  insufficient, 
out  of  the  Crown  revenues  of  other  lands  in  Scotland.  The 
salary  always  exceeded  the  moneys  collected,  and  was  paid  out 
of  them  and  the  other  Crown  revenues,  for  several  years  after 
the  demise  of  Geo.  4. 

Held,  that  the  grant,  under  disguise  of  a  grant  of  an  office,  was  in 
reality  a  grant  of  a  pension  to  endure  beyond  the  life  of  the 
royal  grantor,  and  was  so  far  an  illegal  alienation  of  the  Crown 
property.  —  The  Lord.  AdvoccUe  v.  Lard  DungUu^  173. 

SembUj  1.  That  the  officers  of  state  in  Scotland  are  the  proper  parties 
to  pursue  an  action  to  set  aside  an  illegal  grant  of  the  property 
of  the  Crown  in  that  country.  —  Id,  Wid. 

2.  That  such  an  action*  brought  by  the  Lord  Advocate  in  the  name 
and  on  behalf  of  the  Crown,  without  a  special  warrant,  is  in- 
competent, although  he  obtains  such  warrant  in  the  course  of 
the  proceedings.  —  Id.  ibid. 

*  862         *  3.  That  in  such  action  the  Lord  Advocate  and  the  Commis- 

sioners of  Woods  and  Forests  have  no  title  to  sue.  —  Id,  ibid. 
Where  the  Crown,  by  any  of  its  officers,  is  a  party  respondent  in  an 

appeal,  it  is  not  the  usage  of  the  House  of  Lords  to  allow  the 

counsel  for  the  Crown  a  general  reply,  after  the  reply  for  the 

appellant.  —  Id,  ibid. 
The  Lord  Advocate  of  Scotland,  or  other  officer  of  the  Crown,  suing 

on  behalf  of  the  Crown,  or  in  matters  in  which  the  Crown  is 

interested,  is  not  liable  to  pay  costs  to  the  opposite  party,  even 

though  the  suit  may  have  been  improperly  instituted.  —  Id,  ibid. 
Against  any  judgment  awarding  such  costs  an  appeal  may  be  brought, 

notwithstanding  the  general  rule  that  no  appeal  lies  for  costs.  — 

Id,  ibid. 
And  the  Lord  Advocate,  or  other  officer  of  the  Crown,  bringing  that 

appeal,  is  not  required  to  enter  into  recognizances  to  answer  the 

costs  of  that  appeal.  —  Id.  ibid. 


DECREE. 

W.  C.  being  seised  in  fee  simple  of  divers  parcels  of  lands  and  other 
hereditaments,  all  subject  to  an  annuity  for  the  life  of  his  mother 
and  to  a  portion  for  his  brother,  mortgaged  one  parcel  and  sold 
others.  Under  a  decree  afterwards  made  against  W.  C.  for 
raising  the  portion,  several  parcels  of  the  then  unsold  lands,  in- 
cluding the  mortgaged  premises,  were  sold  in  the  Master's  office, 
subject  to  the  annuity,  but  the  deeds  of  conveyance  to  the  pur- 
chasers did  not  state  whether  exclusively  subject  thereto,  or 
ratably  with  other  parcels  that  stiU  remained  unsold.  The 
mortgagee's  representative  filed  a  bill  against  these  purchasers 
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and  W.  C.  for  an  indemnity  for  the  mortgage  out  of  the  unsold 
lands,  free  from  the  annuity,  charging  that,  by  agreement 
between  these  defendants,  the  parcels  sold  in  the  Master's  office 
were  to  be  exclusively  subject  thereto,  and  on  that  account  pro- 
duced less  by  the  value  of  the  annuity  than  if  they  were  sold 
subject  thereto  ratably  with  the  parcels  that  still  remained  un- 
sold.   There  was  no  proof  in  the  cause  of  the  alleged  agreement. 

Heldj  that  a  decree  directing  inquiries  as  to  the  value  of  the  parcels 
sold  by  the  Master  was  erroneous,  as  such  inquiries  were  imma- 
terial to  the  issue  between  the  parties  ;  and  that  the  bill 
ought  to  have  been  dismissed,  with  costs,  without  *  pre-  *  863 
judice  to  any  bill  that  might  be  afterwards  filed  for  the 
apportioning  the  annuity  on  all  the  lands  originally  charged  there- 
with. —  Siree  V.  Kirwan,  716. 
DEED,  CONSTRUCTION  OF. 

By  deeds,  executed  in  1704,  Lady  Hewley  conveyed  estates  to  trustees 
upon  trust,  to  pay  out  of  the  rents  such  sums,  yearly  or  other- 
wise, to  such  poor  and  godly  preachers  for  the  time  being  of 
Christ's  holy  gospel,  and  to  such  poor  and  godly  widows  for  the 
time  being  of  poor  and  godly  preachers  of  Christ's  holy  gospel, 
as  the  trustees  for  the  time  being  should  think  fit ;  and  to  dis- 
pose of  such  sums,  and  in  such  manner,  for  promoting  the 
preaching  of  Christ's  holy  gospel  in  such  poor  places  as  the 
trustees  for  the  time  being  should  think  fit ;  and  also  to  dispose 
of  such  sums  as  exhibitions  for  educating  such  young  men 
designed  for  the  ministry  of  Christ's  holy  gospel,  as  the  trustees 
for  the  time  being  should  approve  and  think  fit ;  and  to  dispose 
of  the  remainder  of  the  said  rents  in  relieving  such  godly  persons 
in  distress,  being  fit  objects  of  her  and  the  trustees'  charity,  as 
the  trustees  for  the  time  being  should  think  fit :  and  she  directed 
that  when  any  one  of  the  trustees  should  die,  the  survivors 
should  elect  in  his  place  such  a  person  as  they  in  their  judgments 
and  consciences  should  think  fit  to  be  a  trustee. 

By  other  deeds,  executed  in  1707,  Lady  Hewley  conveyed  other  estates 
to  the  same  trustees,  partly  for  the  support  of  poor  old  people  in 
an  almshouse,  for  the  management  of  which  she  appointed  other 
trustees ;  and  after  directing  that  the  trustees  and  managers 
should  observe  the  rules  which  she  should  leave  for  the  selection 
and  government  of  the  poor  people  therein,  she  ordered  the 
residue  of  the  rents  to  be  applied  upon  trusts,  which  were  the 
same  as  those  contained  in  the  deeds  of  1704.  By  the  rules  left 
by  her  for  the  selection  of  the  old  people  for  the  almshouse,  she 
ordered  that,  none  be  admitted  but  such  as  should  be  poor  and 
piously  disposed,  and  of  the  Protestant  religion,  and  able  to 
repeat  by  heart  the  Lord's  Prayer^  the  Creed,  the  Ten  Com- 
mandments, and  Bowles's  Catechism. 

At  the  dates  of  the  deeds  all  religious  sects  tolerated  by  law  believed 
in  the  Trinity  ;  but  in  the  course  of  time  the  estates  became 
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*  864       vested  in  trustees  most  of  whom  -were  ♦  Unitarians,  and  they 

applied  the  rents  for  the  benefit  of  Unitarians ;  and  that  sect 
became  tolerated  by  law. 
Held  by  the  Lords  (affirming  judgments  of  the  Court  of  Chancery,  on 
an  information  filed  in  1830),  that  neither  Unitarians  nor  mem- 
bers of  the  Church  of  England,  but  Protestant  Dissenters  only, 
were  entitled  to  the  benefit  of  the  charities  ;  and  that  all  the 
trustees  were  properly  removed,  as  all  had  concurred  in  the  mis- 
application of  the  charity  funds.  —  Shore  v.  The  Attorney-Gene- 
ralf  355. 
DEVISE.     See  Wills. 


ENROLMENT. 

The  House,  if  the  objection  is  taken,  will  not  hear  an  appeal  against 

any  order  or  decree  of  the  Court  of  Chancery  that  is  not  enrolled* 

And  if  the  appeal  be  against  a  stale  order  or  decree,  time  to 

enrol  it  will  not  be  granted  unless  the  merits  appear  to  be  with 

•the  appellant.  —  Broadhurst  v.  Tuxinicliff,  71. 

EQUITIES. 

Any  equities  between  grantors  of  an  annuity  are  not  to  affect  the 
grantees,  unless  they  have  distinct  notice  of  them  at  the  time  of 
the  grant.  —  Hollier  v.  Eyre,  1. 

ESTATE,  VESTING  OF. 

A  testator  gave  all  his  real  and  personal  estates  to  trustees  ;  and  as  to 
his  lands  at  W.,  which  he  held  in  fee-simple,  he  directed^that 
the  trustees  should  stand  seised  thereof,  in  trust  to  convey  the 
same  to  G.  H.  A.,  '*  when  and  as  soon  as  he  should  attain  his 
age  of  twenty-one  years  ; "  but  in  case  he  should  die  before  he 
attained  that  age,  without  leaving  issue  of  his  body,  then  that 
the  said  lands  at  W. ,  given  and  devised  to  him,  should  sink  into 
the  residue  of  the  testator's  real  and  personal  estates  :  and  he 
gave  the  residue  to  J.  C.  At  the  testator's  death  G.  H.  A.  was 
only  twelve  years  of  age. 
Held,  that  an  equitable  estate  in  fee  in  the  lands  at  W.  vested  in  G. 
H.  A.  immediately  on  the  testator's  death,  liable  to  be  devested 
in  the  event  of  his  dying  under  twenty-one  without  leaving  issue 
of  his  body.  —  Phipps  v.  Ackers,  683. 

ETTRICK  FOREST. 

The  office  of  chamberlain  and  collector  of  revenues  payable  to  the 

*865  Crown  out  of  Ettrick  Forest,  was  granted  by  Geo.  4  *to 
Lord  D.  for  his  life,  with  a  yearly  salary,  **  as  well  in  con- 
sideration of  the  office  as  out  of  royal  bounty  and  favour," 
to  be  paid  out  of  the  moneys  of  the  collection ;  and  if  they 
should  be  insufficient,  out  of  the  Crown  revenues  of  other  lands 
in  Scotland.  .  The  salary  exceeded  the  moneys  collected,  and 
was  piaid  out  of  them  and  the  other  Crown  revenues,  for  several 
years  after  the  demise  of  Geo.  4. 
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Held  J  that  the  grant,  under  disguise  of  a  grant  of  an  office,  was  in 
reality  a  grant  of  a  pension,  to  endure  beyond  the  life  of  the 
royal  grantor,  and  was  so  far  an  illegal  alienation  of  the  Crown 
property.  —  The  Lord  Advocate  v.  Lord  Dunglas,  173. 
EVIDENCE.     See  Deed,  Construction  of. 

1.  The  question  whether  a  person  is  principal  or  surety  in  the  grant 

of  an  annuity  is  to  be  determined  on  the  terms  of  the  instru- 
ments ;  no  extraneous  eiddence  is  admissible  for  that  purpose.  — 
HoUier  v.  Eyre^  1. 

2.  Part  of  an  old  indenture  relating  to  lands  the  subject  of  a  suit, 

appearing  to  have  been  severed  with  a  sharp  instrument,  formerly 
in  the  custody  of  the  plaintiff's  steward  until  litigation  com- 
menced between  them,  afterwards  handed  over  to  the  succeeding 
steward,  from  whose  custody  it  is  produced  at  the  trial,  is  ad- 
missible in  evidence  against  the  plaintiff  in  support  of  the  case 
of  the  defendant,  who  derived  title  from  the  former  steward.  — 
Lord  Trindestown  v.  Kemmis,  774. 

The  objection  that  a  deed  tendered  in  evidence  has  been  mutilated, 
applies  rather  to  the^  value  of  the  evidence  than  to  its'admissi- 
bUity.  —  Id,  775. 

If  a  deed  is  admissible  in  evidence  for  any  purpose,  an  exception  to  it 
ought  not  to  be  allowed.  —  Id,  776. 

Declarations  made  by  a  party  in  possession  of  an  estate,  in  his  answer 
to  a  bill  in  Chancery,  are  admissible  in  evidence  against  him, 
and  persons  deriving  against  him  ;  but  declarations  by  him  of 
what  he  heard  another  person  state,  he  not  adding  that  he  be- 
lieved the  statement,  are  not  admissible  to  cut  down  or  defeat 
his  estate.  —  Id.  780. 
EXCEPTIONS,  BILL  OF. 

If-,  upon  a  bill  of  exceptions  to  the  Judge's  charge  to  the  jury, 

*the  superior  Court  should  see  that  there  was  a  mis-   *866 
direction  calculated  to  mislead  the  jury  in  the  verdict,  the 
Court  has  no  discretion,  but  must  allow  the  exception  and 
direct  a  new  trial,  even  though  the  verdict  may  be  right.  — 
Hoitsehill  Coal  Company  v.  Neilson,  788. 

SecuSy  in  case  of  a  motion  for  a  new  trial  on  the  ground  of  misdirec- 
tion. 

The  5th  section  of  the  Act  5  &  6  Will.  4,  c.  83,  requiring  a  defendant 
to  an  action  for  infringing  a  patent  to  give  the  plaintiff  notice 
of  the  objections  on  which,  he  means  to  rely  at  the  trial,  does 
not  apply  to  Scotland  ;  the  practice  there,  of  confining  the  evi- 
dence at  the  trial  to  the  averments  on  the  record,  being  a  suffi- 
cient protection  against  surprise. 

Held,  that  the  want  of  such  averments  on  the  record  cannot  be  sup- 
plied by  a  notice  of  objections  lodged  in  process.  —  Id.  ibid. 


FRAUD.     See  Agreement. 
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FUND  IN  COURT. 

A  suit  was  instituted  in  the  Court  of  Chancery  in  Ireland  bj  the  trus- 
tees of  A.'s  will,  for  carrying  the  trusts  thereof  into  execution, 
and  for  administration  of  his  estate  ;  and  B.,  one  of  the  defend- 
ants thereto,  and  who  was  entitled  to  the  residue  of  A.'s  estate, 
having  died  before  decree,  bills  of  revivor  and  supplement  and 
amendment  were  filed  by  the  plaintiffs  in  the  original  suit, 
against  B.'s  personal  representatives,  and  against  all  the  parties 
interested  under  his  will  in  his  real  and  personal  estates  ;  and  a 
decree  was  made  directing  accounts  to  be  taken  of  the  personal 
estates,  debts,  and  legacies  of  A.  and  of  B«  respectively.  By  a 
subsequent  decree,  affirmed  by  the  House  of  Lords,  certain  un- 
paid legacies  of  B. ,  and  the  interest  on  them,  were  declared,  in 
the  event  of  his  personal  estate  being  found  insufficient,  to  be 
charged  on  his  real  estates  ;  the  principal  not  to  be  raised  until 
after  the  death  of  C,  the  teni^t  for  life  thereof  under  B.'s  will, 
but  the  interest  to  be  paid  out  of  the  rents  and  profits  during 
C.  's  life.  On  a  question  subsequently  arising  between  C.  and 
ID.,  the  tenant  in  tail  of  the  real«  estates  after  C.'s  life-estate, 
whether  a  fund  in  Court,  part  of  B.'s  personal  estate,  should  be 
applied  exclusively  in  payment  of  arrears  of  interest  on  the 
legacies,  or  ratably  in  payment  of  the  legacies  and  of  the  in- 

*  867       terest ;  *  the  Master  of  the  Rolls  and  Lord  Chancellor  of  Ireland 

made  orders  directing  the  fund  to  be  applied  exclusively  in  pay- 
ment of  the  arrears  of  interest ;  and  the  Lord  ChanceUor  refused 
to  direct  an  inquiry  as  to  how  much  of  the  fund  in  Court  was 
principal,  and  how  much  accumulated  interest. 
Held,  on  appeal  against  these  orders,  that  any  question  as  to  the 
application  of  B.'s  personal  estate  could  not  be  regularly  adjudi- 
cated in  this  form  of  suit,  between  the  codefendants  C.  and  D.; 
and  the  orders  appealed  from  were  affirmed,  with  a  variation 
and  declaration  that  they  should  be  without  prejudice  to  any 
question  between  C.  and  D.  as  to  the  manner  in  which  the  prin- 
cipal and  interest  of  the  legacies  should  be  paid.  —  Coote  v. 
Trenchy  74. 


GRANT.     See  Officer.    Costs,  4. 

1.  The  officers  of  state  in  Scotland  are  the  proper  parties  to  pursue 

an  action  to  set  aside  an  illegal  grant  of  the  property  of  the 
Crown  in  that  country. 

2.  That  such  an  action  brought  by  the  Lord  Advocate  in  the  name 

and  on  behalf  of  the  Crown,  without  a  special  warrant,  is  in- 
competent, although  he  obtains  such  warrant  in  the  course  of  the 
proceedings. 

3.  That  in  such  action  the  Lord  Advocate  and  the  Commissioners  of 

Woods  and  Forests  have  no  title  to  sue.  —  The  Lord  Advocate  y. 
Lord  DungUu,  173. 
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HEIR. 

E.  C,  by  his  will,  dated  in  1786,  gave  his  estate  of  T.  to  certain  per- 
sons for  life,  and  after  their  decease  to  his  kinsman  J.  C,  or 
his  male  heir  ;  and  if  no  male  heir  lawfully  begotten  by  the  said 
J.  C,  then  the  above  lands  to  fall  to  the  first  male  heir  of  the 
branch  of  his  uncle  R.  C.'s  family,  yielding  and  paying  to  such 
of  the  daughters  of  the  aforesaid  R.  C,  which  should  be  then 
living,  the  sum  of  100/.  each,  at  the  time  of  the  taking  possession 
of  the  aforesaid  estates.  The  testator  died  in  1787  ;  R.  C.  died 
six  years  before,  having  left  five  daughters  only,  all  married  ; 
the  eldest  had  several  daughters,  but  no  son  ;  each  of 'the  others 
had  sons ;  all  these  persons  were  known  to  the  testator.  The 
eldest  daughter  of  R.  C.  died  in  1799,  having  no  son,  but  leav- 
ing a  daughter  who  had  a  son  bom  in  1795,  both  still  living. 
The  second  died  in  November,  1782,  having  had  two  sons  ;  one 
bom  in  1763,  who  died  in  1817  ;  the  second  bom  in 
«1770,  still  living.  The  third  died  in  1813,  leaving  two  *868 
sons  ;  one  bom  in  1771,  who  died  in  1813  ;  the  other  born 
in  1778,  still  living.  Tlie  fourth  died  in  1804,  leaving  a  son  bom 
in  1768,  who  died  in  1819.  The  fifth,  still  living,  had  a  son 
bom  in  1772,  who  is  still  living.  The  life-estate  in  the  devised 
lands  expired  in  July,  1820. 

^eld,  1st,  that  the  remainder  devised  to  the  first  male  heir  of  the 
branch  of  R.  C.'s  family,  was  a  contingent  remainder  in  fee- 
simple.  2dly,  that  such  remainder,  if  once  vested,  could  not 
become  devested  so  as  to  admit  another  person  in  preference 
to  him  in  whom  it  had  vested.  3dly,  that  the  said  remain^ 
der  did  not  vest  in  R.  C.'s  second  daughter's  son,  in  preference 
to  his  first  daughter's  grandson. — Doe  d.  Winter  v.  Perratt^ 
606. 

Qucere^  as  between  the  titles  of  the  grandson  of  R.  C.'s  eldest  daugh- 
ter, and  the  son  of  R.  C.  's  fourth  daughter. 

Lord  Brougham  was  of  opinion,  supported  by  five  Judges,  —  Ist, 
that  the  words  '^  first  male  heir  "  were  not  used  by  the  testator 
to  denote  a  person  of  whom  an  ancestor  might  be  living, 
but  meant  an  heir  of  a  deceased  ancestor  in  a  technical  sense. 
2dly,  that  the  said  remainder  first  vested  in  interest,  on  the 
death  of  R.  C.'s  fourth  daughter  in  1804,  in  her  son. 

Lord  CoTTEXHAM,  supported  by  six  Judges,  was  of  opinion, — 
1st,  that  the  words  ^*  first  male  heir"  were  used  to  denote  a 
person  of  whom  an  ancestor  might  be  living.  2dly,  that  the 
said  remainder  did  not  first  vest  in  interest  in  R.  C.'s  fourth 
daughter's  son.  His  Lordship  did  not  say  when  or  in  whom  it 
vested.  Two  of  these  Judges  said  it  vested  in  the  first  daugh- 
ter's grandson,  on  that  daughter's  death  in  1799 ;  two  others 
said  it  then  vested  in  R.  C.  's  second  daughter's  son  ;  and  the 
remaining  two  said  that  the  will  was  in  that  respect  void  for 
uncertainty.  —  Id,  ibid. 
VOL.  IX.  47  [787] 
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HUSBAND  AND  WIFE. 

A  deed  of  separation  between  a  husband  and  his  wife  having  been 

drawn  up,  but  not  executed  by  the  husband  ; 
Held,  that  his  executing  such  deed  was  a  legal  consideration  for  an 
agreement  by  a  third  person  to  pay  a  sum  of  money  to  the  hus- 
band, towards  the  discharge  of  certain  debts  and  expenses  for 
which  the  husband  was  solely  liable.  —  Jones  t.  Waile,  101. 

• 

•869     ♦INQUIRIES  BEFORE  THE  MASTER.     See  Deceke. 
JUDICTAL  FUNCTIONS.     See  Action,  4. 

LEASE.    See  Power. 

LEGACIES. 

1.  A  suit  was  instituted  in  the  Court  of  Chancery  in  Ireland,  by  the 
trustees  of  A.'s  wilU  for  carrying  the  trusts  thereof  into  execu- 
tion, and  for  administration  of  his  estate  ;  and  B.,  one  of  the 
defendants  thereto,  and  who  was  entitled  to  the  residue  of  A.'s 
estate,  having  died  before  decree,  bills  of  revivor  and  supple- 
ment and  amendment  were  filed  by  the  plaintiffs  in  the  original 
suit,  against  B.'s  personal  representatives  and  against  all  the 
parties  interested  under  his  will  in  his  real  and  personal  estates  ; 
and  a  decree  was  made  directing  accounts  to  be  taken  of  the  per- 
sonal estates,  debts,  and  legacies  of  A.  and  B.  respectively.  By 
a  subsequent  decree,  affirmed  by  the  House  of  Lords,  certain 
unpaid  legacies  of  B. ,  and  the  interest  on  them,  were  declared, 
in  the  event  of  his  personal  estate  being  found  insufficient,  to  be 
charged  on  his  real  estates  ;  the  principal  not  to  be  raised  until 
after  the  death  of  C,  the  tenant  for  life  thereof  under  B.'s  will, 
but  the  interest  to  be  paid  out  of  the  rents  and  profits  during 
C.'s  life.  On  a  question  subsequently  arising  between  C.  and 
D.,  the  tenant  in  tail  of  the  real  estates  after  C.'s  life-estate, 
whether  a  fund  in  Court,  part  of  B.  's  personal  estate,  should  be 
applied  exclusively  in  payment  of  arrears  of  interest  on  the  lega- 
cies, or  ratably  in  payment  of  the  legacies  and  of  the  interest ; 
the  Master  of  the  Rolls  and  Lord  Chancellor  of  Ireland  made 
orders  directing  the  fund  to  be  applied  exclusively  in  payment  of 
the  arrears  of  interest ;  and  the  Lord  Chancellor  refused  to 
direct  an  inquiry  as  to  how  much  of  the  fund  in  Court  was  prin- 
cipal, and  how  much  accumulated  interest. 
Held,  on  appeal  against  these  orders,  that  any  question  as  to  the  ap- 
plication of  B.  's  personal  estate  could  not  be  regularly  adjudicated 
in  this  form  of  suit,  between  the  codefendants  C.  and  D. ;  and 
orders  appealed  from  were  affirmed,  with  a  variation  and  decla- 
ration that  they  should  be  without  prejudice  to  any  question 
between  C.  and  D.  as  to  the  manner  in  which  the  principal  and 
interest  of  the  legacies  should  be  paid.  —  Code  v.  Trench,  74. 
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2.  A  testator  bequeathed  to  trustees  a  sum  of  15,000/.  in  the  three 

per  cent  consols,  to  be  deemed  a  legacy  of  quantity,  *  and  to  *  870 
be  due  at  his  death  as  if  the  same  was  a  specific  legacy;  and 
he  directed  that,  if  he  should  not  die  possessed  of  three  per  cent 
consols  sufficient  to  satisfy  the  said  sum,  his  executors  should, 
within  two  months  after  his  decease,  purchase  so  much  consols  as 
should  make  up  the  deficiency  or  full  amount  thereof,  as  the  case 
might  require  ;  and  he  created  a  term  in  his  real  estates,  one  trust 
of  which  was  to  raise  the  full  amount  or  deficiency  of  the  said  sum 
of  consols,  in  case  he  should  not  have  at  his  decease  a  sufficient 
sum  in  that  fund  to  answer  the  legacy.  The  will  was  dated  in 
1832;  the  testator  died  in  1835,  leaving  only  3000/.  three  per 
cent  consols,  which  had  been  purchased  in  1834  :  he  had  in  1824 
sold  out  12,000/.  consols,  which  then  stood  in  his  name,  and  paid 
the  produce  to  his  brother,  upon  mortgage  of  freehold  estates* 
subject  to  redemption  by  re  transferring  or  replacing,  on  request, 
12,000/.  consols,  into  the  name  of  the  testator  or  his  executors, 
and  on  payment  of  interest  equal  to  the  dividends,  until  re- 
placed. 

Held  (affirming  decrees  of  the  Vice-chancellor  and  Lord  Chancellor), 
that  the  12,000/.  consols  secured  by  the  mortgage  to  be  replaced, 
were  well  bequeathed  to  make  up  the  legacy  of  15,000/.  three 
per  cent  consols.  —  CoUison  v.  Curling,  88. 


MALE  HEIR.     See  Heir. 

MARRIAGE. 

M.  C,  an  unmarried  woman,  while  living  with  her  mother,  had  two 
children  by  A.  H.,  a  single  man,  who  gave  bond  to  the  parish 
to  indemnify  it  against  their  maintenance.  He  afterwards 
changed  his  own  residence,  and  M.  C.  went,  with  her  two  chil- 
dren, to  reside  in  his  house,  and  so  resided  till  his  death.  Shortly 
after  this  change  of  residence  he  obtained  from  his  law  agent  a 
form  of  words  necessary,  by  the  Scotch  law,  to  constitute  a  mar-, 
riage.  He  then  wrote  this  note:  '*  My  dearest  May,  — I  hereby 
solemnly  declare  that  you  are  my  lawful  wife,  though  for  par- 
ticular reasons  I  wish  our  marriage  to  be  kept  private  for  the 
present.  I  am  your  affectionate  husband,  A.  H.''  This  note 
was  addressed,  inside,  to  '*  M.  C."  but  outside,  to  *'  Mrs.  A.  H." 
He  deposited  the  note  with  the  law  agent,  saying,  **it  would 
please  and  satisfy  her,"  but  directed  the  agent  to  keep  it  a  secret 
till  his,  A.  H.  's,  death.  A.  H.  always  represented  himself  to  his 
relations  as  a  single  man. 
*  Held,  that  a  valid  marriage  had  been  constituted  between  these  *  871 
parties  ;  that  the  words  of  the  paper  were  sufficient  for  that 
purpose,  so  far  as  the  man  was  concerned  ;  and  that  his  conduct 
and  expressions  to  the  law  agent,  together  with  the  subsequent 
residence  of  the  woman  with  him,  must  be  taken  as  evidence 
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of  her  knowledge  of  the  paper,  aiid  her  assent  to  it.  —  Hamilton 
V.  Hamilton,  871. 
The  law  agent  was,  under  the  circumstances,  here  equally  the  agent 
of  the  wife  as  of  the  husband,  for  the  purpose  of  the  custody 
of  this  paper.  —  Id,  ibid, 
MINISTERIAL  FUNCTIONS.    See  Action,  4. 

OFFICE. 

1.  The  office  of  chamberlain  and  collector  of  revenues  payable  to  the 

Crown  out  of  Ettrick  Forest  was  granted  by  Geo.  4  to  Lord  D. 
for  his  life,  with  a  yearly  salary,  **  as  well  in  consideration  of 
the  office  as  out  of  royal  bounty  and  favour,''  to  be  paid  out  of 
the  moneys  of  the  collection  ;  and  if  they  should  be  insufficient, 
out  of  the  Crown  revenues  of  other  lands  in  Scotland.  The 
salary  exceeded  the  moneys  collected,  and  was  paid  out  of  them 
and  the  other  Crown  revenues,  for  several  years  after  the  demise 
of  Geo.  4. 
Held,  that  the  grailt,  under  disguise  of  a  grant  of  an  office,  was  in 
reality  a  grant  of  a  pension,  to  endure  beyond  the  life  of  the 
royal  grantor,  and  was  so  far  an  illegal  alienation  of  the  Crown 
property.  —  The  Lord  Advocate  v.  Lord  Dunglas,  173. 

2.  The  Convention  of  the  Royal  Burghs  of  Scotland  exists  under  the 

authority  of  an  Act  passed  in  the  reign  of  James  3  (A.D.  1487). 
It  consists  of  commissioners  or  delegates  from  the  royal  burghs, 
meets  annually,  declares  the  amount  of  money  required  for  cer- 
tain purposes  to  be  raised  by  the  various  burghs,  holds  its  sit- 
tings for  two  or  three  days,  provides  by  annual  vote  for  its 
expenses,  and  is  then  dissolved.  Two  persons  were  appointed 
conjunct-clerks  of  this  convention,  and  their  appointments  were 
declared  to  be  **  with  benefit  of  survivorship,"  and  **  with  sur- 
vivancy  to  the  longest  liver  of  them  ; "  and  the  office  was  given 
to  them  **  as  freely  and  fully  as  any  of  their  predecessors  had 
held  it ;  "  and  the  emoluments  were  declared  to  belong  to  one 
of  them  ^*  during  his  natural  life  ; "  the  other  was  to  have 
*  872  the  benefit  of  survivorship.  The  •  convention  in  one  year 
raised  the  salary  of  its  clerks,  in  another  it  lowered  that  salary 
below  its  original  amount,  and  it  also  increased  their  duties. 
There  were  instances  of  express  appointments  **  during  plea- 
sure," and  of  dismissals. 

Held  by  Lords  Brougham  and  Cottrnham  (Lord  Campbell  dis- 
senting) :  first,  that  this  was  not  a  life  office  ;  that  the  expressions 
in  the  appointment  were  explained  by  the  circumstances  under 
which  it  was  made  ;  and,  secondly,  that  the  salary  might  be 
raised  or  lowered  at  the  pleasure  of  the  convention. 

Per  Lord  Campbell.  —  The  Convention  of  Royal  Burghs  is  a  corpora- 
tion: on  the  facts  of  this  case,  and  the  terms  of  the  appointment, 
the  office  is  gi-anted  for  life,  and  the  convention  cannot  reduce 
the  salary  below  its  ancient  and  original  amount.    But  the  con- 
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yeniion  can  reduce  it  to  that  amount,  and  may  perhaps  cast  new 
duties  on  the  officers.  —  The  Convention  of  Royal  Burghs  of  Scot" 
land  V.  Cuningham  and  Bell,  144. 
OFFICERS    OF    STATE    IN    SCOTLAND.       See   Action,  Par- 
ties  TO. 

Semble,  1.  That  the  officers  of  state  in  Scotland  are  the  proper  par- 
ties to  pursue  an  action  to  set  aside  an  illegal  grant  of  the  prop- 
erty of  the  Crown  in  that  country. 

2.  That  such  an  action  hrought  by  the  I^rd  Advocate  in  the  name 
and  on  the  behalf  of  the  Crown,  without  a  special  warrant,  is 
incompetent,  although  he  obtains  such  warrant  in  the  course  of 
the  proceedings. 

8.  That  iu  such  action  the  Lord  Advocate  and  the  Commissioners  of 
Woods  and  Forests  have  no  title  to  sue.  —  The  Lord  Advocate 
y.  Lord  Dunglas,  173. 

PATENT. 

A  person,  to  be  entitled  to  a  patent  for  an  invention,  must  be  the 
first  and  ti*ue  inventor ;  and  there  must  not  be  any  public  use 
thereof  by  himself  or  others,  prior  to  the  granting  of  the  patent. 

Trials  of  an  incomplete  invention,  by  way  of  experiment,  are  not 
evidence  of  **  prior  use  "  for  the  purpose  of  invalidating  a  patent. 
Prior  use,  for  that  purpose,  means  public  use  and  exercise  of  the 
invention. 

Evidence  of  the  existence  of  a  completed  invention,  once  in  public 
use,  although  abandoned  or  the  use  long  discontinued, 
but  not  altogether  lost  sight  of,  is  sufficient  to  *inval-    *873 
idate  a  patent  subsequently  granted  for  the  same  invention. 

Held  J  therefore,  that  on  the  trial  of  an  issue  **  whether  an  invention 
described  in  a  patent  is  not  the  original  invention  of  the  paten- 
tee," it  is  an  erroneous  direction  in  law  to  the  jury  to  charge 
them  that  the  evidence  of  prior  public  use,  to  invalidate  the 
patent,,  must  show  that  **  the  use  was  continued  to  the  time 
when  the  patent  was  granted  ;  not  to  the  very  exact  period,  but 
that  it  must  have  been  known  and  used  as  a  useful  thing  at  the 
time."  —  Househill  Coal  Company  y.  Neilson,  788. 
PEER. 

A  Peer  of  Parliament  has  a  right  to  bargain  in  his  individual  char- 
acter for  compensation  for  injury  to  his  property  ;  and  where, 
therefore,  he  agreed  on  certain  conditions  to  withdraw  his  oppo- 
sition to  a  railway  bill,  and  to  give  his  assent  to  it,  but  it  was 
not  shown  on  the  record  that  the  money  to  be  paid  him  was 
promised  as  a  consideration  for  his  vote  being  withheld  or  given, 
or  that  the  parties  to  the  agreement  intended  to  conceal  it  from 
the  individual  land-owners  on  the  line,  or  from  the  legislature, 
or  that  any  fraud  was  intended  or  was  committed  on  any  party ; 
.  lie  was  allowed  to  enforce  such  agreement  at  law.  —  Simpson  y. 
Lord  Howden,  61. 
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PLEADING. 

A  deed  of  separation  between  a  husband  and  his  wife  having  been 
drawn  up,  but  not  executed  by  the  husband,  — 

Held,  that  his  executing  such  deed  was  a  legal  consideration  for  an 
agreement,  by  a  third  person,  to  pay  a  sum  of  money  to  the 
husband  towards  payment  of  certain  debts  and  expenses,  for 
which  the  husband  was  solely  liable.  — Jones  y.  Waite,  101. 

If  the  law  casts  any  duty  upon  a  person  which  he  refuses  or  fails  to 
perform,  he  is  answerable  in  damages  to  those  whom  his  refusal 
or  failure  injures.  If  several  are  jointly  bound  to  perform  the 
duty,  they  are  liable,  jointly  and  severally,  for  the  failure  and 
refusal. 

Persons  having  judicial  functions,  but  being  also  required  to  perform 
ministerial  acts,  may  be  sued  for  damages  occasioned  by  their 
neglect  or  refusal  to  perform  such  ministerial  acts. 

In  such  action  no  allegation  of  malice  is  necessary.  —  Ferguson  v. 
KinnouU,  Earl,  251. 
*874    *  PENSION.    See  Office. 
POWER. 

On  the  marriage  of  T.  P.,  a  settlement  was  made  of  certain  lands 
held  on  a  lease  for  lives  renewable  for  ever.  The  settlement 
gave  T.  P.  an  estate  for  life,  and  contained  the  following  power 
of  leasing :  **  It  shall  be  lawful  for  T.  P.  and  all  and  every  other 
pei-son  or  persons  to  whom  any  use  is  hereby  limited,  when  in 
actual  possession  of  the  said  lands,  &c.,  to  demise  the  said  lands 
for  any  number  of  lives  or  years,  consistent  with  their  respective 
interests  therein,  to  commence  in  possession,  and  not  in  rever- 
sion, remainder,  or  expectancy,"  reserving  the  best  rents, 
without  taking  any  money  by  way  of  fine,  &c.  T.  P.  granted  a 
lease  to  A.  P.  at  a  farm-rent,  for  the  lives  of  three  persons 
therein  named  ;  with  a  covenant,  that  on  failure  of  any  of  the 
three  lives,  the  lessor,  his  heirs  and  assigns,  would,  on  the  pay- 
ment of  5/.  as  a  fine  upon  each  life  that  should  happen  to  die, 
add  to  the  time  and  term  of  the  lease  the  life  of  another  person, 
nominated  by  the  lessee,  from  time  to  time  successively  for 
ever. 

Held,  that  this  lease  was  not  warranted  by  the  power  ;  and  a  decree 
by  the  Court  of  Chancery  in  Ireland,  directing  specific  perform- 
ance of  the  covenant  of  renewal,  was  reversed,  and  the  b^l 
ordered  to  be  dismissed  with  costs.  —  Clark  v.  Smith,  126. 
PRACTICE.     See  Annuity,  2.    Costs. 

1.  Supplemental  cases  need  not  be  lodged  upon  reviving  an  appeal 

which  became  abated  after  a  full  hearing.  —  Hollier  v.  Eyre^  1. 

2.  Decree  dismissing  a  bilL  for  arrears  of  an  annuity,  on  the  ground 

of  presumed  satisfaction  and  lapse  of  time  ;  varied  by  directing 
the  bill  to  be  retained  for  twelve  months,  the  plaintiff  to  be  at 
liberty  to  establish  her  claim  in  an  action  at  law.  —  Hatcorlh  v. 
Bostock,  59. 
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8.  Where  no  party /ippears  when  an  appeal  is  called  on  for  hearing,  it 
will  be  dismissed  for  want  of  prosecution,  without  costs  on  either 
side.  — Sherburne  v.  Middleton,  72. 

4.  The  House  will  not  hear  an  appeal  against  any  order  or  decree  of 

the  Court  of  Chancery  that  is  not  enrolled,  if  the  objection  is 
taken.     And  if  the  appeal  be  against  a  stale  order  or  de- 
cree, time  to  enrol  it  will  not  be  granted  unless  *  the   *  875 
merits  appear  to  be  with  the  appellant.  —  Broadhurst  v. 
J'unniciiffy  71. 

5.  Where  no  person  appears  on  the  part  of  an  appellant,  when  his 

appeal  is  called  on,  and  the  agent  only  of  the  respondent  appears, 
alleging  that  he  had  retained  counsel,  and  praying  that  the 
appeal  be  dismissed  with  costs,  it  will  be  dismissed  with  costs. 
—  Murphy  v.  Conway^  73. 

6.  An  appellant  had,  under  the  decree  of  the  Court  below,  paid  the 

costs  of  a  suit.  That  decree  was  reversed  in  this  House,  and 
the  bill  against  the  appellant  ordered  to  be  dismissed  with  costs. 
This  House,  however,  would  not  make  an  order  for  him  to  be 
repaid  such  costs,  but  left  him  to  apply  to  the  Court  below  on 
the  judgment  now  pronounced.  —  Clark  v.  Smithy  126. 

7.  Where  the  Crown,  by  any  of  its  officers,  is  a  party  respondent  in  an 

appeal,  it  is  not  the  usage  of  the  House  of  Lords  to  allow  the 
counsel  for  the  Crown  a  general  reply,  after  the  reply  for  the 
appellant.  — Lord  Advocate  v.  Lord  Dunglas,  174. 

8.  Where  the  judgment  of  the  Court  below  is  reversed  in  this  House, 

and  the  House  pronounces  the  judgment  which  ought  to  have 
been  pronounced  in  the  Court  below,  the  effect  of  such  judgment 
is  to  give  to  the  appellant  the  costs  of  the  suit  in  the  Court  below, 
which  he  would  have  had  there,  had  the  proper.]  udgment  been 
pronounced  in  the  first  instance  in  that  Court. 
This  House  never  gives  costs  against  a  party  coming  to  sustain  a  de- 
cree in  his  favour.  — Mackersy  v.  RanisaySy  818. 

9.  If  upon  a, bill  of  exceptions  to  the  Judge's  charge  to  the  jury,  the 

superior  Court  should  see  that  there  was  a  misdirection  calcu- 
lated to  mislead  the  jurors  in  their  verdict,  the  Court  has  no 
discretion,  but  must  allow  the  exception  and  direct  a  new  trial, 
even  though  the  verdict  may  be  right.  —  Househill  Coal  Company 
V.  Neihon,  788. 

Secwtj  in  case  of  a  motion  for  a  new  trial  on  the  ground  of  misdirec- 
tion. —  Id.  ibid. 

The  5th  section  of  the  Act  5  &  6  Will.  4,  c.  83,  requiring  a  defendant 
to  an  action  for  infringing  a  patent  to  give  the  plaintiff  notice  of 
the  objections  on  which  he  means  to  rely  at  the  trial,  does  not 
apply  to  Scotland  ;  the  practice  there,  of  confining  the  evidence 
at  the  trial  to  the  averments  on  the  record,  being  a  sufficient 
protection  against  surprise. 

♦  Held,  that  the  want  of  such  averments  on  the  record  cannot  be   *  876 
supplied  by  a  notice  of  objections  lodged  in  process.  — 
Id.  ibid.  [  748  ] 
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PRINCIPAL  AND  AGENT. 

M.  employed  R.  &  Co.,  bankers  in  Edinburgh,  to  obtain  for  him 
payment  of  a  bill  drawn  on  a  person  resident  at  Calcutta. 
R.  &  Co.  accepted  the  employment,  and  wrote  promising  to 
credit  him  with  the  money  when  received.  R.  &  Co.  trans- 
mitted the  bill  in  the  usual  course  of  business  to  C.  &  Co.  of 
London,  and  by  them  it  was  forwarded  to  India,  where  it  was 
duly  paid.  R.  &  Co.  wrote  to  M.  announcing  the  fact  of  its 
payment,  but  never  actually  credited  him  in  their  boolss  with  the 
amount.  The  house  in  India  failed. 
Heldj  that  R.  &  Co.  were  the  agents  of  M.  to  obtain  payment  of  the 
bill ;  that  payment  having  been  actually  made,  they  became 
ipso  facto  liable  to  him  for  the  amount  received ;  and  that  he 
could  not  be  called  on  to  suffer  any  loss  occasioned  by  the  con- 
duct of  their  sub-agents,  as  between  whom  and  himself  no  privity 
existed.  —  Mackersy  v.  RamsaySj  818. 

PRINCIPAL  AND  INTEREST.     See  Fund  in  Court.    LsaACiss. 


RELEASE.    See  Residue. 

RESIDUE,  RELEASE  OF. 

T.  H. ,  a  merchant  in  partnership  with  A.  H. ,  died  in  1790,  unmarried 
and  intestate,  possessed  of  leasehold  property,  and  leaving  his 
sisters  Lady  S.  and  Mrs.  D.  his  sole  next  of  kin.  Soon  after  his 
death,  the  partnership  was,  on  investigation  by  the  creditors, 
found  to  be  insolvent ;  and  Lady  S.  and  Mrs.  D.,  with  consent 
of  their  husbands,  duly  renounced  administration  of  his  estate. 
By  indenture  made  between  Sir  W.  S.  and  his  wife  Lady  S.  of 
the  first  pai't,  the  said  A.  H.  of  the  second  part,  and  his  then 
new  partner  R.  of  the  third  part,  —  after  reciting  that  the  former 
partnership  was  insolvent :  that  A.  H.  and  R.  had  undertaken 
to  settle  with  the  creditors  by  composition,  which  could  not  be 
effected  without  administration  of  T.  H.  's  personal  estate,  and 
that  there  had  been  money  transactions  between  him  and  Sir  W. 
S.,  of  which  neither  kept  any  account, — Sir  W.  S.  and  Lady 

*877  S.  renounced,  at  R.'s  request,  all  *  their  right  to  the  said  ad- 
ministration in  favour  of  A.  H.,  who,  in  consideration  thereof, 
covenanted,  after  obtaining  such  administration,  to  release  Sir 
W.  S.  from  all  claims  which  he  as  administrator  of  T.  H.  or 
otherwise  might  have  on  Sir  W.  S.:  and  Sir  W.  S.,  in  con- 
sideration of  such  release,  covenanted  for  himself,  his  heirs, 
executors,  and  administrators,  and  for  his  said  wife,  that  they. 
Sir  W.  S.  and  Lady  S. ,  would,  after  such  administration  should 
be  granted  to  A.  H.,  execute  to  him,  his  executors  and  adminis- 
trators, a  release  of  all  claims  whatsoever  which  they  might  have 
on  him  as  administrator  of  T.  H.  or  otherwise.  The  creditors 
also  by  a  composition  deed  agreed  to  accept  lbs,  in  the  pound, 
payable  by  instalments  by  A.  H.  and  R.,  and  to  allow  A.  H.  to 
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take  out  administration  of  the  estate  of  T.  H.  Afterwards  D. , 
the  husband  of  Mrs.  D.,  by  a  deed-poll,  —  after  redting  that 
he  had  an  unsettled  demand  against  T.  H.'s  estate,  and  that  the 
effects  of  the  late  partnership,  together  with  his  private  estate, 
were  insufficient  to  pay  the  partnership  debts,  and  that  the  credit- 
ors entered  into  a  composition  and  agreement  with  A.  H.  and  R. 
as  aforesaid,  —  declared  that  a  bond  for  1000/.  given  to  him  by 
A.  H.  and  R.  pursuant  to  an  agreement  therein  recited,  should, 
when  paid,  be  in  full  discharge  of  all  sums  of  money  due  to  him 
from  T.  H.,  and  of  all  claims  whatsoever  of  him,  D.,  on  the 
estate  and  effects  of  T.  H.  A.  H.  then  took  out  letters  of  ad- 
ministration of  T.  H.*s  estate,  and,  in  order  to  pay  the  creditors, 
raised  sums  of  money  by  annuities  and  mortgage  on  the  said 
leasehold  property,  R.  joining  in  the  securities  ;  but  in  1793, 
being  unable  to  pay  the  whole  composition  by  what  they  had 
then  received  from  the  intestate's  estate,  they  entered  into  fur- 
ther arrangements  with  the  creditors,  and  soon  afterwards  dis- 
solved partnership,  R.  remaining  in  exclusive  possession  of  the 
leasehold  premises,  of  which  he  afterwards  purchased  the  fee- 
simple,  and  dealing  with  them  as  his  own  for  several  years,  with- 
out any  interference  by  A.  H.,  or  the  said  next  of  kin,  or  their 
husbands  who  survived  them,  —  all  of  whom  died  between  the 
years  1797  and  1815,  —  he  (R.)  mortgaged  them  in  1815  to  secure 
debts  due  by  him  to  D.  &  Co.,  subject  to  the  leases  possessed 
by  the  intestate,  subject  to  which  he  also  in  1818  released  to 
them  the  equity  of  redemption,  and  they  afterwards  sold 
the  property  *  in  fee  to  other  parties.  A  bill  to  redeem  *  878 
the  premises  was  filed  against  the  mortgagees  and  pur- 
chasers in  1831,  by  the  administrator  de  bonis  nonot  T.  H., 
claiming  title  also  as  representative  of  the  next  of  kin.  There 
was  no  direct  proof  that  T.  H.  's  next  of  kin  executed  releases 
of  their  interest  in  the  residue  of  his  estate. 

Held  by  the  Lords  that,  under  the  circumstances,  and  after  so  long  a 
time,  and  acquiescence  by  all  parties  in  H.  's  dealings  with  the 
property,  such  release  might  well  be  presumed,  and  that  the 
same  and  the  deed-poll  executed  by  D.  amounted  to  releases  of 
their  interest,  in  right  of  their  respective  wives,  in  the  residue 
of  the  personal  estate  of  the  intestate,  although  such  residue  was 
not  mentioned  in  either  deed.  —  Skeffington  v.  Budd,  219. 

Sembhy  if  the  residue  had  not  been  so  released,  and  time  and  the  acts 
and  acquiescence  of  the  parties  had  not  been  a  bar  to  a  bill  to 
redeem,  the  administrator  de  honi$  non  of  the  intestate  would  be 
entitled  to  sustain  such  bill ;  notwithstanding  that  the  equity  of 
redemption  had  been  reserved  to  the  original  administrator's 
representatives.  •—  Id.  ibid. 
ROYAL  BURGHS. 

The  Convention  of  the  Royal  Burghs  of.  Scotland  exists  under  the 
authority  of  an  Act  passed  in  the  reign  of  James  3  (A.  D.  1487). 
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It  consists  of  commissionera  or  delegates  from  the  royal  burghs, 
meets  annually,  declares  the  amount  of  money  required  for  cer- 
tain purposes  to  be  raised  by  the  various  burghs,  holds  its 
sittings  for  two  or  three  days,  provides  by  annual  vote  for  its 
expenses,  and  is  then  dissolved.  Two  persons  were  appointed 
conjunct  clerks  of  this  convention,  and  their  appointments 
were  declared  to  be  '^  with  benefit  of  survivorship,"  and  **  with 
snrvivancy  to  the  longest  liver  of  them  ; "  and  the  office  was 
given  to  them  ''  as  freely  and  fully  as  any  of  their  predecessors 
had  held  it ; "  and  the  emoluments  were  declared  to  belong  to 
one  of  them  *^  during  his  natural  life  ; "  the  other  was  to  have 
the  benefit  of  survivorship.  The  convention  in  one  year  raised 
the  salary  of  its  clerks,  in  another  it  lowered  that  salary  below 
its  original  amount,  and  it  also  increased  their  duties.  There 
were  instances  of  express  appointment  **  during  pleasure,"  and 
of  dismissals. 

Held  by  Lords  Brougham  and  Cottenham  (Lord  Campbell  dis- 
senting) :  First,  that  this  was  not  a  life  office,  for  that  the 
*879  *  expressions  in  the  appointments  were  explained  by  the  cir- 
cumstances under  which  it  was  made  ;  and,  secondly,  that  the 
salary  might  be  raised  or  lowered,  at  the  pleasure  of  the  conven- 
tion. 

Per  Lord  Campbell.  —  The  Convention  of  Royal  Burghs  is  a  cor- 
poration :  on  the  facts  of  this  case,  and  the  terms  of  the  appoint- 
ment, the  office  is  granted  for  life,  and  the  convention  cannot 
reduce  the  salary  below  its  ancient  and  original  amount.  But 
the  convention  can  reduce  it  to  that  amount,  and  may,  perhaps, 
cast  new  duties  on  the  officers.  —  The  Convention  of  Royal  Burghs 
of  Scotland  v.  Cuningham  and  Bell,  144. 


SCOTLAND.     See  Action,  Parties  to. 

SEPARATION.     See  Husband  and  Wife. 

SPECIFIC  PERFORMANCE. 

On  the  marriage  of  T.  P.,  a  settlement  was  made  of  certain  lands  held 
on  a  lease  for  lives  renewable  for  ever.  The  settlement  gave  T. 
P.  an  estate  for  life,  and  contained  the  following  power  of  leas- 
ing :  *^  It  shall  be  lawful  for  T.  P.  and  all  and  every  other  per- 
son or  persons  to  whom  any  use  is  hereby  limited,  when  in  actual 
possession  of  the  said  lands,  &c.,  to  demise  the  said  lands  for 
any  number  of  lives  or  years,  consistent  with  their  respective 
interests  therein,  to  commence  in  possession,  and  not  in  rever- 
sion, remainder,  or  expectancy,"  reserving  the  best  rents,  with- 
out taking  any  money  by  way  of  fine,  &c.  T.  P.  granted  a  lease 
to  A.  P.  at  a  farm-rent,  for  the  lives  of  three  persons  therein 
named  ;  with  a  covenant,  that  on  failure  of  any  of  the  three 
lives,  the  less  )r,  his  heirs  and  assigns,  would,  on  the  payment  of 
5/.  as  a  fine  upon  each  life  that  should  happen  to  die,  add  to  the 
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time  and  term  of  the  lease  the  life  of  another  person,  nominated 
by  the  lessee,  from  time  to  time  successiyely  for  ever. 
Held,  that  this  lease  was  not  warranted  by  the  power  ;  and  a  decree 
by  the  Court  of  Chancery  in  Ireland,  ordering  specific  perform- 
ance of  the  covenant  of  renewal,  was  reversed,  and  the  bill 
ordered  to  be  dismissed,  with  costs.  — Clat'k  v.  Smith,  126. 


TRUSTS  AND  TRUSTEES. 

1.  A  trustee  is  bound  not  to  do  any  thing  which  can  place  him 

*  in  a  position  inconsistent  with  the  interests  of  the  trust,   *  880 
or  which  can  have  a  tendency  to  interfere  with  his  duty  in 
discharging  it.     Neither  the  trustee  nor  his  representative  can 
be  allowed  to  retain  an  advantage  acquired  in  violation  of  this 
rule.  —  Hamilton  y.  Wright,  111. 

A  trust  was  created  by  a  debtor  for  the  benefit  of  creditors,  and  the 
trustee  had  the  power  to  bind  the  debtor  personally  and  heritably 
for  the  benefit  of  the  trust.  By  the  terms  of  the  trust-deed,  the 
trustee  was  likewise  required  to  do  all  in  his  power  to  keep  the 
residue  of  the  trust  estate  as  large  as  possible  for  the  debtor. 
The  trustee  purchased  an  annuity  granted  by  the  debtor,  after 
the  date  of  the  trust-deed.  The  trustee  died.  His  representa- 
tives sought  to  enforce  the  annuity  against  the  grantor. 

It  was  held  that  they  could  not  do  so  ;  and  a  decree  of  the  Court  of 
Session,  affirming  their  nght,  was  reversed.  —  Id.  ibid, 

2.  By  deeds,  executed  in  1704,  Lady  Hewley  conveyed  estates  to  trus- 

tees, upon  trust  to  pay  out  of  the  residuary  rents  such  sums, 
yearly  or  otherwise,  to  such  poor  and  godly  preacheris  for  the 
time  being  of  Christ's  holy  gospel,  and  to  such  poor  and  godly 
widows  for  the  time  being  of  poor  and  godly  preachers  of  Christ's 
holy  gospel,  as  the  trustees  for  the  time  being  should  think  fit* 
and  to  dispose  of  such  sums,  and  in  such  manner,  for  promoting 
the  preaching  of  Christ's  holy  gospel  in  such  poor  places  as  the 
trustees  for  the  time  being  should  think  fit ;  and  also  to  dispose 
of  such  sums  as  exhibitions  for  educating  such  young  men  de- 
signed for  the  ministry  of  Christ's  holy  gospel  as  the  trustees 
for  the  time  being  should  approve  and  think  fit ;  and  to  dispose 
of  the  remainder  of  the  said  rents  in  relieving  such  godly  persons 
in  distress,  being  fit  objects  of  her  own  and  the  trustees'  charity, 
as  the  trustees  for  the  time  being  should  think  fit :  and  she 
directed,  that  when  any  one  of  the  trustees  should  die,  the  sur- 
.vivors  should  elect  in  his  place  such  a  person  as  they  in  their 
judgments  and  consciences  should  think  fit  to  be  a  trustee. 
By  other  deeds,  executed  in  1707,  Lady  Hewley  conveyed  other  estates 
to  the  same  trustees,  partly  for  the  support  of  poor  old  people  in 
an  almshouse,  for  the  management  of  which  she  appointed 
other  trustees  ;  and,  after  directing  *  that  the  trustees  and  *  881 
managers  should  observe  the  rules  which  she  should  leave 
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for  the  selection  and  government  of  the  poor  people  therein,  she 
directed  the  residue  of  the  rents  to  be  applied  upon  trusts,  which 
were  the  same  as  those  contained  in  the  deeds  of  1704. 

By  the  rules  left  by  Lady  liewley  to  be  observed  about  the  qualifica- 
tions of  the  old  people  for  tiie  almshouse,  she  ordered  that  none 
be  admitted  but  such  as  should  be  poor  and  piously  disposed,  and 
of  the  Protestant  religion  ;  and  able  to  repeat  by  heart  the  Lord's 
Prayer,  the  Creed,  the  Ten  Commandments,  and  Mr.  Edward 
Bowleses  Catechism. 

At  the  dates  of  the  deeds  all  religious  sects  tolerated  by  law  believed 
in  the  Trinity;  but  in  the  course  of  time  the  estates  became  vested 
in  trustees  of  whom  the  majority  were  Unitarians,  —  one  being 
of  the  Church  of  England,  —  and  they  applied  the  rents  for  the 
benefit  of  Unitarians;  and  that  sect  became  tolerated  by  law. 

Held  (affirming  judgments  of  the  Court  of  Chancery,  on  an  informa- 
tion filed  in  1830),  that  neither  Unitarians  nor  members  of  the 
Church  of  England,  but  Protestant  Dissenters  only,  were  en- 
titled to  the  benefit  of  the  charities,  and  that  all  the  trustees 
were  properly  removed,  as  all  had  concurred  in  the  misapplica- 
tion of  the  charity  funds.  —  Shore  v.  The  Attorney- General^  355. 

VESTING.     See  Heir. 

« 

WILL. 

1.  A  testator  bequeathed  to  trustees  a  sum  of  15,000/.  in  the  three  per 
cent  consols,  to  be  deemed  a  legacy  of  quantity,  and  to  be  due  at 
his  death  as  i£  the  same  was  a  specific  legacy  ;  and  he  directed 
that,  if  he  should  not  die  possessed  of  three  per  cent  consols 
sufficient  to  satisfy  the  said  sum,  his  executors  should,  within 
two  months  after  his  decease,  purchase  so  much  consols  as  should 
make  up  the  deficiency  or  full  amount  thereof,  as  the  case  might 
require  :  and  he  created  a  term  in  his  real  estates,  one  trust  of 
which  was  to  raise  the  full  amount  of  deficiency  of  the  said  sum 
of  consols,  in  case  he  should  not  have  at  his  decease  a  suffi- 
cient sum  in  that  fund  to  answer  the  legacy.     The  will  was 

*88y  *  dated  in  1832;  the  testator  died  in  1835,  having  only  3000/. 
three  per  cent  consols,  which  had  been  purchased  in  1834;  he 
had  in  1824  sold  out  12,000/.  consols,  which  then  stood  in  his 
name,  and  paid  the  produce  to  his  brotlier,  upon  mortgage  of 
freehold  estates,  subject  to  redemption  by  retransferring  or  re- 
placing, on  request,  12,000/.  consols,  in  the  name  of  the  testator 
or  his  executors,  and  payment  of  interest  equal  to  the  dividends, 
until  replaced. 
Held  (affirming  the  Vice- Chancellor's  and  Lord-Chancellor's  decrees), 
that  tho  12,000/.  consols  secured  by  t&e  mortgage  to  be  replaced, 
were  well  bequeathed  to  make  up  the  legacy  of  15,000/.  three 
per  cent  consols.  -*-  CoUison  v.  Curling^  88. 
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2.  A  testator  gave  all  his  real  and  personal  estates  to  trustees  ;  and  as 
to  his  lands  at  W.,  which  he  held  in  fee-simple,  he  directed  that 
the  trustees  should  stand  seised  thereof,  in  trust  to  convey  the 
same  to  G.  H.  A.,  **  when  and  as  soon  as  he  should  attain  his 
age  of  twenty-one  years  ; ''  hut  in  case  he  should  die  hefore  he 
attained  that  age,  without  leaving  issue  of  his  hody,  then  that 
the  said  lands  at  W.  given  and  devised  to  him,  should  sink  into 
the  residue  of  the  testator's  real  and  personal  estates  :  and  he 
gave  the  residue  to  J.  C.  At  the  testator's  death  G.  H.  A.  was 
only  twelve  years  of  age. 

Heldj  that  an  equitable  estate  in  fee  in  the  lands  at  W.  vested  in  G. 
H.  A.  immediately  on  the  testator's  death,  liable  to  he  devested 
in  the  event  of  hU  dying  under  twenty-one  without  leaving  issue 
of  his  body.  —  Phipps  v.  Ackers ,  583. 

8.  E.  C,  by  his  will,  dated  in  1786,  gave  his  estate  of  T.  to  certain 
persons  for  life,  and  after  their  decease  to  his  kinsman  J.  C,  or 
his  male  heir ;  and  if  no  male  heir  lawfully  begotten  by  the 
said  J.  C. ,  then  the  above  lands  to  fall  to  the  first  male  heir  of 
the  branch  of  his  uncle  R.  C.  's  family,  yielding  and  paying  to 
*  such  of  the  daughters  of  the  aforesaid  R.  C,  which  should  be 
then  living,  the  sum  of  100/.  each,  at  the  time  of  the  taking  pos- 
session of  the  aforesaid  estates.  The  testator  died  in  1787  ;  R. 
C.  died  six  years  before,  having  left  five  daughters  only,  all 
married  :  the  eldest  had  several  daughters,  but  no  son  ;  each  of 
the  others  had  sons  ;  all  these  persons  were  known  to  the 
testator. 

*  J.  C.  died  in  1808,  without  having  a  son  lawfully  begotten.       *  883 

The  eldest  daughter  of  R.  C.  died  in  1799,  haviug  no  son,  but 

leaving  a  daughter  who  had  a  son,  bom  in  1795,  both  still  living. 

The  second  died  in  November,  1820,  having  had  two  sons  ;  one  born  in 
1763,  who  died  in  1817;  the  second  born  in  1770,  still  living. 

The  third  died  in  1813,  leaving  two  sons ;  one  bom  in  1771,  who  died 
in  1813;  the  other  born  in  1773,  still  living. 

The  fourth  died  in  1804,  leaving  a  son  born  in  1768,  who  died  in  1819, 
having  devised  to  his  wife  in  fee. 

The  fifth,  still  living,  had  a  son  born  in  1772,  who  is  still  living. 

The  life-estate  in  the  devised  lands  expired  in  July,  1820.  • 

Heldy  1st.  That  the  remainder  devised  to  the  first  male  heir  of  the 
branch  of  R.  C.'s  family,  was  a  contingent  remainder  in  fee- 
simple. 

2d.  That  such  remainder,  if  once  vested,  could  not  become  devested, 
so  as  to  admit  another  in  preference  to  him  in  whom  it  had 
vested. 

3d.  That  the  said  remainder  did  not  vest  in  R.  C.'s  second  daughter's 
son. 

Qucere,  as  between  the  titles  of  the  grandson  of  R.  C.'s  eldest  daughter, 
and  the  son  of  R.  C.'s  fourth  daughter? 

Lord  Brougham  was  of  opinion,  supported  by  five  Judges  :  — 
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Ist.  That  the  words  **  first  male  heir  "  were  not  used  by  the  testator 
to  denote  a  person  of  whom  an  ancestor  might  be  livhig,  but 
meant  an  heir  of  a  deceased  ancestor  in  the  technical  sense. 

2d.  That  the  said  remainder  first  vested  in  interest  on  the  death  of  R. 
C.'s  fourth  daughter  in  1804,  in  her  son. 

Lord  CoTTEXHAM,  supported  by  six  Judges,  was  of  opinion  :  — 

1st.  That  the  words  '*  first  male  heir,''  were  used  to  denote  a  person 
of  whom  an  ancestor  might  be  living. 

2d.'  That  the  said  remainder  did  not  first  vest  in  interest  in  R.  C.'s 
fourth  daughter's  son.  (His  Lordship  did  not  say  when  or 
in  whom  it  vested :  two  of  these  Judges  said  it  vested  in 
*8d4  *the  first  daughter's  grandson,  on  that  daughter's  death  in 
1799;  two  others  said  it  then  vested  in  R.  C.'s  second  daughter's 
son  ;  and  the  remaining  two  said  that  the  will  was  in  that  respect 
void  for  uncertainty.)  —  Doe  d.  Winter  v.  Perratt,  606. 
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